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PREFACE. 


Tho  first  part  of  the  Digest  of  Hindii  Law,  that  relating 
to  Inheritance,  has  been  for  some  years  out  of  print ;  and 
freqnent  calls  have  been  made  for  a  new  Edition.  The  need 
would  have  been  supplied  at  a  much  earlier  time,  but  for  the 
oflScial  arrangements  which  kept  the  Editors  at  a  distance 
from  each  other,  and  the  official  duties  which  made  persist- 
ent application  to  a  single  object  impossible.  An  effort  had 
at  last  to  bo  made ;  and  the  Second  Edition  of  the  work  is 
now  produced  under  some  disadvantages,  but  also,  it  is 
hoped,  with  some  improvements  which  will  make  it  an 
acceptable  contribution  to  the  Hindii  Law  Library. 

The  reports  of  the  last  ten  yeckrs  present  a  great  number 
of  well-reasoned  judgments  on  points  on  the  Hindii  Law  of 
Inheritance  and  Partition.  An  attempt  has  been  made  to 
present  the  results  of  the  more  important  and  comprehensive 
of  these  decisions  in  the  Introductions  to  the  two  parts  of 
tho  present  Edition,  and  in  the  remarks  and  notes  on  those 
answers  of  the  S&stris  to  which  they  seemed  most  pertinent. 
The  older  decisions  also,  where  they  appeared  of  weight  and 
value,  have  been  referred  to*  A  perusal  of  tho  reports 
themselves  will  not  be  superseded,  for  the  purposes  of  foren- 
sic practice,  by  the  condensed  extracts  from  them  to  be 
found  in  this  volume;  but  the  most  important  points  have,  it 
is  thought,  been  noticed ;  and  by  following  up  the  references, 
the  student  and  practitioner  will  in  most  cases  become 
acquainted  with  nearly  all  that  is  of  much  use  in  relation  to 
the  topics  successively  discussed. 

The  arrangement  of  subjects  adopted  in  the  former  Edition 
has  been  adhered  to,  partly  as  a  systematic  and  couVeniont 
one  in  itself,  partly  because  new  materials,  as  they  wore 
collected,  grouped  themselves  naturally  round  those  already 
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published  in  an  otder  which  could  not  be  changed  without 
trouble  and  delay.  In  order  to  make  room  for  the  new 
matter,  and  to  reduce  the  size  and  price  of  the  work  so  as 
to  place  it  within  reach  of  all  or  nearly  all  students  desiring 
to  possess  it,  the  Sanskrit  quotations  have  been  omitted. 
The  translations  have  been  preserved,  and  the  references 
afford  in  every  case  a  ready  means  of  verifying  or  correct- 
ing the  version  offered  in  the  text.  Standard  translations, 
where  they  exist,  have  as  before  been  made  use  of,  with 
here  and  there  such  suggestions  of  amendment  as  seemed 
necessary.  These  translations  have,  in  the  course  of  time, 
themselves  become  so  much  the  basis  of  the  practical  law 
that  any  deviation  from  them  is  very  undesirable,  except 
in  cases  of  palpable  error  or  omission. 

A  complete  revision  of  the  literary  and  historical  matter 
in  the  Introductions  would  have  made  it  possible  to  embody 
in  them  the  results  of  several  recent  researches  into  the 
subjects  of  which  they  treat.  The  age  of  Vijndnesvara,  the 
author  of  the  Mitakshara,  for  instance,  has  been  prosred  to 
bo  the  latter  part  of  the  eleventh  century  of  the  Christian 
era;  and  the  composition  of  the  Vlramitrodaya  may,  with 
certainty,  be  assigned  to  the  beginning  of  the  17th  century. 
The  recovery  of  MSS.  of  tho  Commentary  of  Aparurka, 
which  Colebrooke  made  frequent  use  of  in  his  translation 
of  the  Hindu  Treatises  on  Inheritance,  has  made  available 
a  large  number  of  disquisitions  on  various  points  treated 
of  in  the  Mitdkshari,  which  serve  to  elucidate  the  meaning 
of  Vijji&nesvara's  language  by  what  may  be  regarded  as 
an  almost  contemporary  exposition.  Whether  in  fact  Apa- 
rurka, who  lived  in  the  latter  half  of  the  twelfth  century, 
drew  his  principles  in  the  main  from  the  Mitikshanl,  or 
whether  both  drew  from  a  common  anterior  source,  may 
not  in  the  present  state  of  our  information  admit  of  a  cer- 
tain answer ;  but  in  either  case  the  later  work  is  of  gn^vt 
value  for  the  iuterpretation  of  the  earlier  one.  On  tlio 
controverted  subject  of  Stridhan,  Apanirka  confirms  the 
virwH    sot  forth   by  the    PMitors   in  the   first   edition  of  tho 
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Digest  by  making  the  term  as  comprehensive  as  Vijnine- 
svara  himself^  and  in  particular  by  making  it  to  include  the 
share  received  by  a  wife  or  mother  in  a  partition. 

The  discussion  of  the  matters  just  referred  to,  and  a  re- 
casting of  the  translations  of  the  Smritis  in  the  Appendix 
according  to  better  readings  of  several  passages  found  in 
newly  examined  MSS.  would  have  added  considerably  to 
the  value  of  the  present  Edition  of  this  work  for  the  scholar, 
and  in  some  respects  for  the  lawyer  also.  But  it  would 
have  caused  delay,  and  an  increase  in  the  bulk  and  cost  of 
the  work  which  would  in  some  measure  have  defeated  its 
purpose.  The  absence  of  Dr.  Biihler,  too,  has  caused  a  loss 
of  the  collaboration  which  was  indispensable  for  any  mate- 
rial improvement  in  dealing  with  the  Sanskrit  sources  of 
the  law.  On  the  whole  it  has  been  thought  better  to 
limit  the  literary  work  to  the  suggestion,  now  and  then,  of 
a  reference  to  some  source  of  further  information,  and  a  few 
unimportant  modifications  of  form.  In  a  future  edition  the 
deficiencies  of  the  present  will,  it  is  hoped,  bo  supplied,  while 
its  merits,  such  as  they  are,  will  bo  preserved  unimpaired. 

The  doctrines  of  the  work  on  all  matters  of  moment  are 
substantially  identical  with  those  of  the  first  Edition.  The 
general  efiect  of  the  decisions  has  been  to  confirm  the  views 
which  the  Editors  found  approved  by  the  Sdstris.  The  pre- 
cise degree  of  development  or  restriction  to  which  any 
particular  tenet  may  have  been  subjected  by  the  action 
of  the  Courts  will  be  readily  learned  by  a  reference  to  the 
appropriate  sections.  The  judgments  of  the  Courts  have 
been  adhered  to  as  closely  as  possible ;  and  in  the  few  instances 
in  which  some  additional  light  from  this  source  seemed 
desirable  some  further  references  to  cases  have  been  given 
in  the  Addenda.  The  observations  on  Stridhan  may  seem 
of  a  more  speculative  character  in  some  respects  than  quite 
accords  with  the  rest  of  the  work  ;  but  for  this  the  peculiar 
history  of  the  subject  may  serve  as  an  apology.  By  treating 
it  according  to  the  comparative  method  it  was  hoped  that 
Native  scholars  might  bo  prompted  to  further  investigations 
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of  a  like  kind^  which  may  bring  out  facts  of  great  import- 
ance in  their  bearing  not  only  on  the  Hindu  Law,  but  on 
the  general  problem  of  the  development  of  society.  Theory 
has  not,  however,  even  in  this  province  been  allowed  to  do 
more  than  suggest  a  point  of  view :  in  dealing  with  the 
practical  law  the  decisions  and  the  texts  of  received  authority 
have  been  closely  followed,  or  the  means  at  least  afforded, 
by  copious  references  to  them,  of  correcting  any  errors  into 
which  the  Editors  may  have  fallen. 

The  Table  of  Contents,  Lists  of  Cases  and  of  Authorities, 
and  a  very  full  Index,  will,  it  is  hoped,  increase  the  useful- 
ness of  this  Edition  for  practical  purposes.  The  numbers  of 
the  chapters,  sections,  and  questions,  at  the  head  of  each  page, 
will  facilitate  reference,  and  any  passage  cited  in  the  reports 
from  the  first  Edition  will  readily  be  traced  in  the  present 
one  by  means  of  the  table  of  parallel  pages.  In  the  correc- 
tion of  the  press,  and  the  preparation  of  the  Lists  and  Index, 
valuable  help  has  been  given  by  Mr.  Jayasatyabodhrav 
Tirmalriv,  Canarese  Interpreter  in  the  High  Court  of  Bom- 
bay. In  spite  of  the  most  careful  revision  some  vexatious 
errors  have  crept  into  the  printed  text.  They  are  not  nume- 
rous, however,  and  so  far  as  they  have  been  detected,  the 
means  of  rectifying  them  is  afforded  by  the  list  of  correc- 
tions. The  Addenda  supply  some  further  information  on 
points  which  from  their  obscurity  or  their  practical  import- 
ance seemed  to  call  for  it;  and  furnish  references  to  the  pub- 
lished decisions  of  the  Courts  down  to  July  1878. 

R.  W. 

SejHcmlei',  1878. 
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Tafjo      1,  note  {l-),J'or  '  Dijjest  11.,'  nnd  '  Digest  I.' 

,,  a,  noto  (/jj/or  'vol.  I.,  p.  I*/  rea<i  '  Preface  to  vol. 

I.,  p.  XV,' 

„       33,  line  3  from   bottom,  for  '  souadoess,'  read  '  aa- 

crodnoBS.' 
„       3t,    „    1,    tm*'nf  a  comiTiB  i7ff<?r '14.' 
„       37,    „  13    from    bottom,    for    '  Upaknrvana,'    read 

'  Upakiirvurui.' 
„       37,    „  11      „  „  for      '  Sansrishti,'     read 

'  Sat6Brislitl.' 
33,    „   9  from  bottom, /«r    'f.  IV .,'  read  '  Roc.  i.' 
„       *^.    ,,   8      „        „        *<?./o'Scc.  1,Q.  4;' 
„       40,    „   7     „        „       -Wtf'Q.  l,'««.i'Q.  3.' 
,.       -t2,    „   9  for  '  Sec.  10/  read  '  Sec.  11.' 
„       48,  note  (-•),  for  ' Lll.ilharth!,'  rond  '  Laviii'jbhartlii.' 
„       50,  line  I8,/or  'p.  4*5,'  r-.a-l  'p.  47.' 
„       W,    „      1   fniin  botlorii, /!■(■ 'p.  4ti,' roi'i! 'p.  48.' 
„       u'J,    „    n,«fl</'!md' ;(Wiroftlic<laiiKlilerM.' 
„       IWI,    „      t!  fr.iiiili'itti»iii,/.(' united,' i-.(t.f'rc-miitcd.' 
„       73,    „     14./..r*la-e!iiiie,',..i,/'bm.mo.' 
„        7:J.  /■'/■  n'll'-  {■'],  ri.i'l  note  {/■),  and  rlrr  irrM. 
„       78,  tine    ;!  fn'iii  \v\um,  jW  '  Siv.  4,'  rf.td  '  Sec.  «  A.' 

,,    103,  „  'i:>,y-f'iiv.i;  .'■■•d'ii.x' 

„     105,    „     4   fr..m  b.ittom,  f.ir  ',■••*. "i\  "'"d  'latai.' 
„      120,     „       ;;,/';  'Ik-Viiyn:i,*  C.I./  '!),.vuljd:l.' 
„     K'fl,  iii.tf  (/.).  liii.'  1',  .>jy.f  '  ill.  w'  /...wf '  ill.' 
„      lir,,  lit,.'  Jl,  ;..«■  iV  :i  (-..tnina  .f/7.v  'as.' 

l"'*'i     »       I.,/'"'  ■  <iMiit;iil:i,'  .'.M'/  '(t:utt:l11lu.' 
,.     ItM.    ..      7   lV..m  boit.,m,  .1(7..  'Cli.  •  «i'*v/ 'II.,  Sec. 

I4.' 
„      17ii.    ,.     <),/■..,■. livi.l-d'  ,..(./ •d.-riv.d." 
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Page  1 74,  line     8  from  bottom^  for  '  Sapimla/  rf-aiJ '  Sapin- 

das/ 

■ 

1 78,    „     21,  for  '  Madhaviya,'  read  '  Mudhavlya/ 
178,    „       6  from  bottom,  rZeZ^  '  as/ 
171),  lines  21  and  22,  for  '  (Gotraja)   (Sapinda)'  rrml 

*  (Gotraja  Sapindaa)^ 
„     180,  lino  1,  for  '  bhinnagotra,  Sapinda,' reacJ  'Bhinna- 

gotra  Sapindas/ 
„     180,   „   4    from     bottom,     for     'Dov&nnda,^      read 

'  DevAnda/ 
„     182,    „   6     „  „  insert '  Q,^  after  ^  to.' 

„     192,  top  line,  dele  '  un  ' 

193,  line  13  from  bottom,  for  '  Str.,  II.  L.,  26,   note 

(a),' read'  1  Str.  H.  L.  261 ;  2  Ibid.  432;' 
242,  „  2  from  bottom,/or  ^kindreds,' r^od 'kindred.' 
254,    „     9,  for  '  order.     I^'  read  '  order,  it.' 

282,  „    10  from  bottom, /or  '  latter's,*  read  '  latter/ 

283,  „   18,  for  '  case,'  read  '  cases.' 
„     289,    „    14  and   15   from   bottom,  for    '  Dharmasin- 

dusura,'  rend  'DharmasindhusTira.' 
290,    „     2,  for  '  vendor,'  rend  'vendee.' 
305,    „     2,  for  '  shares,'  read  '  sharers.' 
313,    „     8  from  bottom,  insert  '  2  '  before 'Sir.' 
„     320,    „     3,     „         „       for  '  Mildhavya,'   rea<l  '  Mii- 

dhaviya'. 
335,    „    14, /or  '  U.sinas,'  read  '  Usanas.' 
3-1^4,    „    10  from  bottom, /)r  'p.  013,'  read  Tart  II., 

p.  038.' 
„     3.S0,    „    12,  for  '  at,'  read  '  it.' 
„     387,    „      2  from  bottom,  for  '  Viradruja',  read '  Varad- 

nija. 
„     449,    „     r.     „         „         Insrri  *  Bk.  V.'  after  '  Dijr.' 


yy 

yy 
^? 


yy 
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Brihaspati.— 23,  28,  115,  118,  12«\ 
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Kapila. — 29, 

Karmapradipa. — 25. 

Rfi^in&th,  author  of  Dharma  Sin- 
dhu.— See  Dharma  Sindhu. 
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Mit&kshara  :— Ach&ra. — 4,    13.     14, 
21.  27,  87.  107, 141,  174,  201. 
216,  222-224,  245.  247,  392.' 
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6ankha  (Smriti).  —  21^     115.   334, 

374.  546. 
6ankha-LikhiU  (Smriti).— 21».  515. 


xxxu 


LAWS,  TEXT-BOOKS,  &0. 


S&nti  Kamal&kftra. — 12. 

Santi  Mnyiikha. — See  Maytlkhas. 

Satyashadha- B  iranya-Rei^. — 22,  26. 

daunaka  (Smfiti). — 30, 

Saunakiya  K&rika. — 30. 

Savigny's  System —320. 

Scotland.  (Sir  CoUey)  C.  J.— 479. 

Sh&machurn  Sircar. — 473. 

didh&nta.— 24. 

Siddh&ntatattva  Vivekasindhu.  — 12. 

Sm&rtbhattachy  &rya.— 5 1 1 . 

Smith,  (Sir  M.)  Judl.  Com.  of  the 
Privy  Council. — 359. 

Smith's  Leading  Cases, Vol.  II. — 317. 

Smriti  Chandrika.— 10,  54,  114, 
115,  118—120,  125,  145.  159, 166, 
167,  177,  nS,  180,  182.  204,  209. 
226,  228,  271,  283,  288,  289,  292, 
2m,  290,  2i>7.  305,  308.  314.  318, 
320,  320,  327,  335.  340,  343,  345, 
347,:i53-355,  357—363, 374.  376, 
377.  381.  402.  424-426,  42J^  430, 
432,  437,  4;^,  440,  442-  446,  449, 
457.  470,  475,  485,  504,  511,  516, 
518,  519.  528,  556. 

Smriti  Kaustuba. — 1. 

Smriti  Saiiigraba. — 196. 

Smriti  8iira.— 477.  481. 

Srik&ra. — 43. 

Sri  Krishna  Tarkalankara— 379,452, 
467,  478,  482. 

Steele's  (Arthur)  Law  of  Castes.— 35, 
71,  110,  113,  114,  118,  120.  122, 
12;<,1J7.146.  253—259.  261—265. 
268.  2bl,   334,  3:56,  352,  358,  455. 

Stenzlcr  (Indische  Studieu).— 16,  17, 
20,422,424.431. 

Stenzler's  [Dr.  Adolf  Friedrich] 
Yajfiavalkya's  Gesetzbuch. — 424. 

Stephen's  Commentaries. — 327. 

Stoki's*8  Hindu  Law  Books. — 6-9, 13, 
40,  12.').  138. 

St  range's  (8ir  Thomas)  Elements  of 
Hindu  Law  :  — 


Vol.  L— 1,65,67,  112,  119,  161, 
186,  276,  279,  281—283.  287, 
292.  :^2,  305, 307,  313, 316, 328, 
332,340,342,343,  347,353,361, 
363.  369, 374,  377,  469,  474. 
Vol.  II.— 45, 48,  72,  llO.  112,114. 
119.  122.  123,  126,  145,  179, 
180,  193,  224,  282,  283,  288— 
290,  292—294,  298—300,  302 
—306. 312—314.  317,  319,  326. 
328,  331—338,  340,  342,  344, 
347,  348,353—358,  360,  361, 
368,  376-378,  382—384,  386— 
389,  391,  392,  394,411,  412, 
415,  417,  422,442.  443,  448, 
454—457,  4S2,  485,  486. 
Strangers    (T.  L.)   Manual    of    the 

Hindu  Law. — 307. 
Subodhini.— 5,   6,  38,  61,   62,   122, 
169,  173,  177.  179.  289,  21'3,  298, 
334,  480,  490. 
Suddhi  Mayakha.— Sfff  May(^khat. 
di^drakamalakara. — 12. 
Sumatu  (Sumantu). — 14. 16. 
Sutherland.— 181.289, 293. 298,  333, 

347,376.455.486. 
Sutherland's    Synopsis    or    General 
Summar>'   of  the   Hindu  Law   o£ 
Adoption. — 40. 

Taittiriyaveda.— 23,  31.  178. 
Tucker',  (H.  P.  St.  G.)  J.— 361. 
Tylor's  Primitive  Culture. — 433. 

Upanishads. — 24,  31. 
Upodhyava.  —  1. 
Csanas.— 20,  31.  335,  426. 
Utsarga  MayQkha. — See  MayAkhas. 

Vachaspati  Miwra. — 377,  506. 
Vaijayanti. — 179,  552. 
VaJRsaneyisamhita. — 28. 
VaradraJH.     author    of      Vyavaham 

Nirnaya. — Sre    Bumeirs    Vyava- 

h&ra  Nirnaya. 


LAWS,  TEXT-BOOKS,  &C. 


XX^Ul 


Varahamihira. — 16,  28. 

Va^iththa  (Smriti).— 15.  16,  19,  20, 
22,25.26.28,  30,  33,  112,331, 
332,  422,  438,495,  611,  544-647. 

VidvAranva.— 178,  619. 

VijSUnesvar,  author  of  MitAksbarft. 
— 5ee  Mit4k9bar&. 

Viii&>  ak  ^tri  (late  Law  Officer  of 
High  Court,  Bombay).— 172. 

Viraroitrodaya.— 1.  2, 10,  35,  38,  41, 
76.  94,  99, 101.  Ill,  119,  129,  132, 
i:U,  141.  150,  166,  162,  170,  171, 
178.  188,  196,  £01,  202,  206,  213, 
216,  217,  224,  233.  234,  240,  245, 
261.  269.  281,  %\  5.  298.  a03,  305, 
30B.  34-1.  353.  371.  373,  374,  376, 
378,  381.  384,  393-396,  400,  402, 
408.  415,  424.  427,  430,  440.  441, 
443-447,  451.  453,  468-491,  492, 
495—528. 

Yitbnu  (Smriti).— 13,  20,  43,  44, 
166.  167.  179,  208,  366.  387,  423, 
430,  465,  479,  496,  617.  618,  648- 
652. 

Vnvimitra — 15,  31. 

Viivartipa.— 435,  625. 

ViavesTar.  autbor  of  Subodbini. — 
litt  Subodbini. 

Yi%lda  Bbangdrnava.— 395,  396, 
453.— (&€•  Colebrooke't  Di|?eit). 

Viv&da  Cbint&mani.— xxxvi,  289. 
311.  346,  ,355,  377,  378,  381,  425, 
430.  441.  447.  451.  453.  455,  470, 
476,477.481.506.  512. 

VirAda  T&ndaTa.— 5.  12.  64,  224. 

Vopadera. — 25. 

Vfidba  SatAupa.  (Smpti).— 29,  203. 

V)4di.-26. 

v')ii«  (Smriti).— 29.  187.  334.  377, 
396,  426,  426,  429,  440,  600, 
501. 

VyarabAr  M&dbara.— 1. 

VyarahAr  MayAkha.— iS^<>  May^kbaa. 


Vyavab&r  Nirnaya  ( Varadr&ja). — Stt 

under  Bumell. 
VyavastbA  Darpana.— 282,  466.  468, 

469,  473. 

Warden's  (Mr.  J.)  Report.— 253, 254. 
Ward's  Survey  account. — 439. 
Weber,  (Indiscbe  Studien).— 17,  20, 

22. 
Westbury,  (Lord)  J.  C— 318. 
Westropp.  (Sir  M.  R.)  C.  J.— xl-xli, 

122,  171,  300,  457. 
Wbite,  (J.  S.)  J.— 340. 
Wilks's  Mysore,  vol.  L— 354. 
Williams  (Mon.)   Indian   Wisdom.— 

17,27.28,118,  120.434.  444. 
Wilson  (Prof.  H.  H)— 181,  454.  456. 
Wilson's    (Prof.    H.    H.)    Sanskrit 

Dictionary.— 170. 
Wilson's  (Prof.  H.  H.)  Works,  edited 

by  R.  Rost  :— 

Vol.  I.— 4,  253.  264—266,  268. 
Vol.    v.— 83,   122.    205,    357. 
366,  378,  450,  465. 

Y&jRavalkya.— xlii,  3,  4.  13,  15,  21. 
2,3—29.  43.  44.  48.  66-68,  66.  ^1, 
11.  100.  106.  108,  113.  114.  174, 
175,  178.  180,  201.  202,  2<)6,  209, 
212,  289,  308,  324,  325,  328,  335, 
343,  366,  361,  366,  377.  378,  387, 
398,  416,  420.  422,  426,  429.  430, 
431,  433,  435.437.  438,  453.  464, 
486,  488-490,  492,  496,  496,  500, 
605,  506.  511-513.615.  617-523. 

Yajur\eda.— 33. — \j8te  M.  Williams 
Sanskrit  Die.  802). 

Yfjurveda  (black).— 17,  19.  23.  27, 
31,177. 

Yajurveda  (wbite).— 3,  28,  31.  444. 

Yama  (Smriti) —22.  29,  43. 

YAska  (Niruku).— 22. 

Yoga  CbandrikA.— 266. 
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Agra  Sadar  Divani  Adalat  Reports. — Agra  S.  D.  A.  R. 

Apastamba.  — Apast . 

Appellate  Civil  Jurisdiction. — A.  C.  J. ;  A.  J.  C. ;  A.  S.  C. 

Authority. — Auth.   . 

Baudh&yaiia.— Baudh . 

Bengal  Law  Reports. — Beng.  L.  R. ;  B.  L.  R. 

Bombay  High  Court  Printed  JudgmenU'  File.— Bom.  H.  C.  P.  J.  F. 

Bombay  High  Court  Reports.— Bom.  H.  C.  R. ;  B.  H.  C.  R. 

Bombay  Sadar  Divani  Adslat  Reports. — S.  D.  A.  R. ;  Bom.  S.  D.  A.  R, 

Bombay  Select  Cases. — Bom.  Sel.  Ca. 

Bomulailc  Reports. — Borr. ;  Borr.  R. 

Boulnois  Reports. — Bouln. ;  Bouln.  R. 

Calcutta  Sftdar  Divani  Adalat  Reports. — Calc.  S.  D.  A.  R. ;  C.  S.  A. 

Calcutte  Select  Reports.— Calc.  Sel-  R. 

Calcutta  Weekly  Reporter.— C.  W.  R.  ;  W.  R.  ;  Calc.  W.  R. 

Civil  Rulings. -C.  R. 

Colebrooke. — Coleb. 

Colcbrooke  Di{?e«t,  Book,  Text.— Coleb.  Dig.,  Bk.,  T.;  Col.  D.  B.  T. 

Commentary. — Comm. 

CrowTi  Cases. — Cr.  Ca. 

De  Gubcrnatis,  Storia  Comparata  dcgli  Usi  Nuziali.— De  Oub.  St.  Comp. 

Dattakamim/imsa. — Datt.  Miin. ;  Mim&m. 

Edited  or  Edition.— Ed. 

Full  Bench  Rulings.— F.  B. ;  F.  B.  R. 

Fulton's  Reports.— Fult;  Fult.  R. 

Grotius,  Liber,  Caput. —Grot.,  L.,  C. 

Harrington's  Reports. — Harr.;  Harr.  R. 

Indian  Law  Reports,  Allahabad  Series. — In.  L.  R.  All. 

„         ,,  „       Bombay  Series. — In.  L.  R.  Bom. 

„         „  I,       Calcutta  Series. — In.  L.  R.  Calc. 

„        „  „       Madras  Series.— In.  L.  R.  Mad. 

Inheritance. — Inh . 
Introduction.— Introd.;  In. 
Introducton'  Remarks. — In.  Rem. 
Jagannath. — Jag. 

Knnpp*8  Privy  Council  Cases. — Knapp'P.  C.  Ca. 
Law  Reports,  Indian  Appeals.  — L.  R.,  In.  .\. 
Law  Reports,  Judicial  Committee. —  L.  R.,  J.  C. 
Ijoro  Citato  {i.e.  in  the  place  before  cited). —  Loc.  cit.  ;  1.  c. 
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Macnagliten's  Considerations  on  Hindu  Law. — Macn.  Cons.  H.  L. 

Macnaghten'i  Principles  and  Precedents  ofllindu  Law. — Macn.  Prin. 
and  Prec.  of  Hindu  Law;  Macn.  H.  L. 

M&dhaviya  Ach&r}'a. — Madh.  Ach. 

Madras  High  Court  Reports  —Mad. ;  M.  H.  C.  R.    ' 

Madras  Sadnr  Div&ni  Ad&lat  Reports.— M.  S.  D.  A.  R. 

Maine's  Ancient  Law. — Maine  A.  L. 

M&nava  Dharmas&stra. — M.  Dh« 

Marshairs  Reports. — Marsh.;  Marsh.  R. 

Max  Miiller's  History  of  Sanskrit  Literature. — MAIL  II.  S.  Lit. 

Miscellaneous  Special  Appeal. — Mis.  S.  A.;  M.  S.  A. 

Mit&kshar&  Vyavahar.— Mit.  Vyav  ;  Mit. 

Monier  Williams's  Indian  Wisdom. — M.  Williams  In.  Wis. 

Moore's  Indian  Appeals. — M.  I.  A. 

Morley's  Digest. — Mori.  Dig. 
Mussamat. — Musst.  ;  Mt. 

North-West  Provinces  Reports.— N.  W.  P.  R.  [or]  Rep. 
North-West  Provinces Sadar  Divani  Adalat  Reporls.— N.  W.  P.,  S.  D.  A.  R. 
North- West  Provinces  Select  Decisions. — N.  W.  P.  Sel.  Dec. 
Norton's  Leading  Cases. — Xort.  L.  C. 
Opmt  dtatnm  (i.  e.  work  quoted). — Op.  Cit, 
Original  CivilJurisdiction. — O.  C.  J. 
Pr&vaschitU  — Pr&y. 
Priw  Council.— P.  C. 
Regular  Appeal. — R.  A.  ;  Reg.  Ap. 
ReguUtion. — Reg. 

Same  case  [reported  at  the  place  which  follows].—  S.  C. 
Savigny's  System. — Sav.  Syst. 
Smith's  Leading  Cases. — Sm.  L.  C. 
Smfiti  Chandrikl— Smriti  Chand. ;  Smri.  Ch. 
Special  Appeal. — S.  A. ;  Sp.  Ap. 
Stephen's  Commentaries.— Steph.  Comm. 
Stokes's  Hindu  Law  Books.— Stokes  11.  L.  B. 
Strange's  £lements  ofllindu  Law, — Sir.  Kl.  II.  L. ;  Str.  H.  L. 
Viner's  Abridgement. — Vin.  Abridgt. 
Viramitrodaya. — Viramit. ;  Virara. 
VyavahAr  MayAkha. — Vyav.  May. ;  May. 
VyavasthA  Darparna. —  Vyav.  Darp. 
Yujiiavalkya. — Y&jS. ;  Y. 

Note  (1). —-Authorities  enclosed  within  brackets  indicate  that  thev  have 
some  bearing  upon  the  questions  discussed,  r.  ff.  .\uth.   ^1) 
to  Q.  3  on  psgc  220.  and  Auth   (I)  to  Q.  Ti  on  page  2*21 
(2). — Authorities   not   supplied   bv   the  SiUtris  are  marked  by  n 
sUr,  e.  ^.,  Auth.  (!♦)  and  (2*)  toQ.  9  on  |»age  193. 
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Pages  38  &  372.^— Actual  birtli  necessary  to  the  full  consti- 
tution of  right  as  son.  The  succession  is  not 
suspended  for  one  not  begotten,  Koylasnaih 
Doss  V.  Gyamonee  Dossee,  C.  W.  R.  for  1864, 
p.  314;  Musst*  Goura  Chowdhraln  v.  Chum- 
viun  Choivdry,  Hid,  340. 
Page  45. — A  Hindu  widow  need  not  be  maintained  exactly 

as  her  husband  would  maintain  her,  Kalleeper^ 
fiaud  Singh  v.  Kupoor  Koonivaree,  4  C.  W. 
R.  65.  But  must  bo  supported  in  the  family. 
See  p.  347 ;  M.  Veiicata  Krisina  ci  al  y,  M. 
Vevhitarutnamah,  Mad.  S.  D.  A.  R.  for  1849> 
p.  5;  Vivada  Chintamani,  p.  261. 
Page  49. — Succession,  on  widow's  death,  opens  to  husband's 

qualified  heirs  then  in  existence,  Loxmi  Nara- 
yan  Singh  ct  al  v.  Tulsce  Naray an  Singh  et  al, 
5  Sel.  S.  D.  A.  R.  282  (Calc). 
Page  72,  line  14,  after  186  (e), — Inaert — Choivdhry  Chinta^ 

innn  Singh  v.  Miisst,  Nowluhho  Komvari,  L. 
R.  2  In.  A.  269,  273. 
Page  73,  line  20,  a/^6'rll6  (o). — Insert — if.  GovlndnathFay 

V.  Gulal  Chand  ct  al,  5   C.  S.  D.  A.   R.  276; 
Sheo  Singh  Rai  v.  Musst,  Dahho  ct  al,  6  N.  W. 
P.,  II.  C.  R.  382. 
Page  74. — Emigration   does   not  necessarily  alter  the  Law 

of  Inheritance  to  which  the  emigrant  family 
originally  belonged,  Rntchcputhy  Diitt  et  al 
V.  lidjundcr  Narruin  Iiac  et  al,  2  M.  I.  A.  132. 
Compare  on  this  point  Ihiny  Fudmavati  y,  B. 
Doolar  Singh  et  al,  4  M.  I.  A.  259,  with  liani/ 
Sriimity  Dibcah  v.  Ratty  Koond  Lnta  et  af, 
Ibid.  292;  Chundro  Shtelchur  Roy  v.  Nohia 
Soondur  Roy  ct  al,  2  C.  W.  R.  197;  Nohin 
Chnnder  v.  Janardhun   Misser,  C.  W.  R.  Sp. 


ADDENDA,  XXXVll 

No.,  p.    67 ;    Lxikkea  Dehea  v.    Gimga  Gohind 
Dobey  et  al.  Ibid,  for  18G4,  p.  56;    the  Rajah 
of  Coorg^a  case,  and  others  quoted  in  2  Nort 
L.  C.  474. 

Page  74. — As  to  property  dedicated  to  an  idol,    SceJuggitt 

Moliini  Do88ce  et  al  v.  Musst.  Sokhcenioyietj 
Vossee  et  al^  14  M.  I.  A.  289 ;  and  Maharanee 
Brojosoondcry  Dehea  v.  Banco  Luckhmee  Koon^ 
ivaree  et  al,  20  C  W.  R.  95. 

Page  84. — Nephews  represent  their  fathers,   Bhugtvan  Goo- 

labchund  v.  Kriparam  Anundram  et  aly2  Borr. 
K.  29;  Nurbheram  Bhaecdas  v.  Kiiparam 
Anundram,  Ibid,^  31. 

Page  120. — Widow   retains  without   security    proceeds    of 

land  taken  by  Railway  Company,  Blndoo 
Bassinee  v.  BoUe  Chand,  1  C.  W.  R.  125  C.  R. 

Page  120. — Succession  of  widow  to  property  vested  in  re- 
mainder, Ilurro  Soondery  Dehea  v.  Rajessnree 
Dcbea,  2  C.  W.  R.  321. 

Page  120.— -4tW  io  Note  (^).— Ehiyabhaga,    Ch.    XI.,  Sec.  1, 

p.  49  (Stokes  H.  L.  B.  318);  Vyav.  May., 
Chap.  IV.,  Sec.  8,  p.  2. 

Pages  121  &  298. — Relinquishment  by   widow  with  consent 

of  first  reversioners  in  favor  of  second,  Profap 
Ch  under  Roy  v.  S.  Joymonee  Dahcc  Chuwdhrain 
et  al,  1  C.  W.  R.  98. 

Pago  122. — Contingent  remainder  on  death  of  widow  whether 

saleable  in  execution,  Koraj  Koitnwar  v.  Komul 
Koonwar  etal,6  C.  W.  R,  34;  Gotir-hurrve 
Dutt  et  al  V.  Radha  Gohind  Shalia,  2  Ihid.  54. 
The  *'  reversioner''  cannot  obUiin  a  declanition 
of  his  right  of  succession,  Shama  Soondunf 
Chowdhrain  et  al  v.  Jumoona  Chowdhrain,  24 
C.  W.  R.  88  C.  R. 
Page  123. — Proceeds   of   husband's  estate  not   answeniblo 

for  deceased   widow's    personal    debts,  (Vnut- 
drahulee  Dchi^'  v.  Ihudy,  9  C.  W.  R.  bSi. 
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Pttges  123  &  29-t. — Resignation  by  widow  of  snccession  in 

return  for  an  annuity^  Shama  Soonduree  et  al 
V.  Shunit  Chunder  Duit  et  al,  8C.  W.E.  500; 
Lalla  Koondee  Lai  I  et  al  v.  Lalla  Kalee 
Fershad  ct  al,  22  Ihid.  307;  Gunga  Pershad 
Kur  V.  Shnmlhoo  Nath  Burmun  etaly  22  Ibid. 
303. 

Pages  124  &  466. — Grounds  justifying  widow^s  alienation, 

Umrootraviv.  Narayundas,  2  Borr.  R.  223; 
Gojniul  Chunder  Y,  Goiir  Moiiee Dossee  et  al ,  6 
C  \V.  R.  52 ;  RajchiindrrDch  v.  Sheeshooliam 
Dih  ci  al,7  Iltld.  14f6 ;  liuujeet  Rumv,  Moha^ 
'med  Warig,  21  Ibid.  40-  As  to  the  burden  of 
proof,  Minisoohrnyn  NinidJcisurduft  v.  PraJijeC' 
ivundas  et  al,  0  ILirr.  R.  396.  Hatifieation  of 
a  lease  by  a  widow,  Muhtsh  Chunder  Base  et  al 
V.  V[ira  Kant  Bant  rjcc  et  al,  24  (/.  W.  R.  127 
C.  II. 

Page  155. — Failing    a    nmiden    dauc^hter,    the    snccession 

devolves  on  an  indigent  married  daughter, 
though  childless,  Srhmifi  Uma  Dvyi  v.  GukooU 
anioid  Dan  Mahapatra,  L.  R.  5  In.  A.  40. 

Pages  155, 181  &105. — Daughter-in-law  preferred  to  daugh- 
ter's son,  (Oudecch  Bralnnans),  MuhalukgmrG 
V.  (Jrandtihns  of  Kn'pa  t^Jionlul,  2  Borr.  55 7 ► 
Contra,  B,  tShtw  Snhac  Sinyh  rf  al  v.  Balwunt 
i<linih  et  al,  Calc.  S.  I).  A.  R.  for  1838,  p.  490. 

Pages  162  &    185. — A  re-married  widow  succeeds   to   her 

son  by  former  husband,  according  to  Akorah 
ISuuth  V.  Bonanee,  11  C.  W.  I^  82. 

Pago    102. — A  second  cousin    exchidcs   a  third,    Mahaheer 

Fcrsadtf  al  v.  Banmitnin,  3  Agra  S.U.  A.  R.  6 
A.  C. 

Page  200. — Got  raja    Sapindas  and     Samanodakas  arc  pro- 

fcrn'd  to  Bandhus,  Indrrjrrt  Singh  et  al  v. 
Mnssf.  1/vr  Knnnwar  rf  al,  Calc.  S.  D.  A.  R. 
for  1^57,  p.  r»;]7. 
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Pago  207. — Brother's  daughter's  son,  an  heir,  Mnsst.  Doorgu 

Bibee  ct  al  v.  Janaki  Per  shad,  10  Beng.  L.  R. 
341. 

]'age  216. — Family  custom  as   to   inter-marriagcs   may  be 

proved  by  declarations  made  by  members  of 
the  family,  Rajah  Ntu^endur  Narain  v.  Rafjhoo- 
naih  Aaratn  Veij,  C.  W.  R.  for  1864,  p.  20. 

l*age  221.— line  37,  after  29b.— Insert—  S.  C,  19  C  W.  R. 

264  C.  R.,  which  overrules  the  decision  at 

Pages  255  &  269. — 'A    Mohant  cannot  impose  restrictions 

upon  his  successor,  contrary  to  the  custom, 
Grecdharee  Doss  v.  Nundo  Kissore  Doss,  11  M. 

I.  A.  405.  As  to  sacerdotal  privileges  and 
superiority.  See  Raviasawviy  Aiyan  ct  al  v. 
Venliata  Achari  ct  al,  9  M.  I.  A.  344;  and 
Kashi  Bashi  Ravdinga  Swamcc  v.  Chittnu' 
hernath  Koomar  Sicamcc,  20  C.  W.  R.  217. 

Page  265. — Succession  of  Chela  in    Sri^vak  sect,  Bhuturuk 

Rajindru  v.  Sook  Sagur  et  aU  1  Borr.  R.  320. 

Pago  268. — Succession  is  opened  on  widow's  becoming  Vai- 

ragin,  Sreeniotee  Jadoo  Monee  Dcehtev,  Saroda 
Prossonrio  Mokerjea,  Boulnois'  Reports  120. 

l^igo  283. — A  divorced  woman  is  not  entitled  to  maintenance, 

Muttammalx,  Kamakshij  Ammal  ct  al,  2  Wad. 

II.  C.  R.  337. 

I*ag08  289  &  381. — A  son's  alienation  without  father's  con- 
sent held  invalid)  SIlco  Ruttnn  Koonwar  v.  Ontfr 
Bfharee  Bhukiit  et  al,  7  C.  W.  R.  449.  And 
a  son  has  a  right  during  the  lifetime  of  his 
father  to  set  aside  alienation  of  ancestral  pro- 
perty made  without  his  consent,  Aghortj  Ram 
Sarag  Singh  v.  J.  Cochrane  ct  al,  5  Bcng.  L. 
R.  14  Appx.  Alienation  of  property,  with 
assent  of  undivided,  without  assent  of  divided, 
sons,  Tube ij nee  Doohey  ct  al  v.  Jutta  Shnukcr 
r/ ri/,  Agi-a  S.  D.  A.  R.  for  I86l»,  p.  71. 
Alienation  by  uncle  without  absent  of  nephew, 
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Gopal  Dutt  Pandcy  ct  al  v.  Gopallal  Mlsser, 
Calc.  S.  D.  A.  R.  for  1859,  p.  1314. 

Page  292. — An  adult  son,  separated,  cannot  claim  mainte- 
nance, according  to  Jivjjowoneyv,  S/iib  Chun-' 
dcr  Mnlllck,  2  Hyde's  Reports  103 ;  Premchand 
V.  Hulaschand,  4  Beng.  L.  R.  28  Appx.,  S.  C, 
12C.W.  R.494. 

Page  303. — Sale   by   guardian   for   beneficial    suit,   Guiuja 

Pershad  ct  al  v.  Phool  Sing  et  al,  10  C,  W.  *R. 
lOG.  Compare  the  cases  of  Lalla  Bunseedhur  v. 
Koonwar  Dindeserce  Dutt  Singh,  10  M.  I.  A. 
4o4,  and  Lhannajl  Vinnan  ct  al  v.  Gurrav 
Shrinivds  ct  al,  10  Bom.  U.  C.  R.  311. 

Page  305. — Add  to  Note  (c) — Presumption  of  death  in  a  case 

of  administration  and  of  alienation  by  widow, 
Paramcshar  Eai  ct  al  v.  Bishcshar  Sing  ct  al, 
In.  L.  R.  1  All.  53. 

Pages  323  &  330. — Property   collaterally  inherited  deemed 

self-acquired,  Jowahir  Sing  v.  Guijan  Sing  ct 
al,  3  Agra  R.  78. 

Page  33G. — Succession  to  a  RAj    governed   by   custom,  Ur^ 

jun  Manic  ct  al  v.  Ram    Gnnga  Dco^    2     Calc, 
Sel.  S.  D.  A.R.  139. 

by  nomination,  Ilamgunga  Deo  v.  Door^ 
ga  Miinco  Jobraj,  1  Calc.  S.  1).  A.  R.  270  ; 
Brer  Chundi'V  Joohrnj  v.  Xccl  F^ishrn  Tliahaar 
ct  al,  1  C.  W.  R.  1  77.  Illegitimate  son  excluded, 
Jiulhhuddur  Bhourhhnr  v.  IL  Juggrrnath  Srrr 
Chnndun,  G  Calc.  Sel.  S.  D.  A.  R.  29G.  As 
to  a  (juasi-Raj,  Sec  Addenda  to  p.  72,  line  14, 
and  the  decision  of  the  Judicial  Committee 
in  Pcriasam!  ct  al  v.  The  Ilcin'cscntativcs  of 
Salugai  Tavcr,  L.  R.  5  In.  A.  p.  01. 

Page  317. — Add  to  Note  {a), — In  the  case  of  Savitrihdl  v. 

Ln.rimil'di  tt  al,  Ap.  No.  2G1  0.  C.  J.,  Bom. 
H.  C.  P.  J.  P.  for  187H,  p.  91,  in  dehvering 
judgment    of    the    Full    Court,    Sir    M,     K. 
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Westropp,  C.  J.,  after  stating  the  case  thus: 
'*  The  question  is — Can  the  Plaintiff,  not 
finding  it  agreeable  to  live  in  the  house  of 
her  husband's  nncle,  sustain  this  suit  for  a 
money  allowance  by  way  of  maintenance 
against  him  who  has  separated  in  estate,  so 
far  back  as  1853,  from  the  branch  of  the 
family  to  which  her  husband  and  his  father 
(Sadasiv's  brother)  belonged,  and  who  had 
no  paternal  estate  in  his  hands  at  the  institu- 
tion of  this  suit,  and  did  not,  and  could  not, 
so  long  as  the  Plaintiff  lived,  inherit  any 
property  from  her  husband,  upon  whom  the 
estate  (if  any)  of  his  father  Balcrustna  would 
have  devolved,"  adjudged  that  she  could  not. 
In  A2)aji  Chintmnan  v.  Gangabai,  Bom.  H.  C. 
P.J.  F.  for  1878,  p.  127,  a  widow's  claim 
against  her  brother-in-law  to  a  pecuniary 
allowance  and  expenses  of  a  pilgrimage  was 
rejected. 

Page  347. — At  the  end   of  Note   (b), — Insert — A   casein 

which  some  of  the  elements  in  determining 
what  is  a  suitable  maintenance  for  a  •Hindu 
widow  out  of  her  deceased  husband's  estate  wore 
considered  is,  Sreemutty  Niitokissorec  Dossce 
Vr  JogenJro  Natith  Mullick,  L.  R.  5  In.  A.  55. 

Page  317. — At  the   end  of  Note   (e). — Insert — A   Court  is 

not  justified  in  reducing,  as  a  punishment  for 
vexatious  defence  to  a  suit,  the  amount  of 
maintenance  which  it  would  otherwise  have 
awarded,  Sreemutty  Nittokissoree  Dossce  v. 
Jogendro  Nauth  MuIUcl',  L.  R.  5  In.  A.  55. 

Page  3CS. — Rights  of  decree-holder   for  the  father's  debts 

preferred  to  those  of  decree-holder  for  the 
de!)ts  of  the  owner  himself,  Uunga  Narain  v. 
f/m*Wt  Chiuukr  Uose  vt  al,  C.  W.  R.  for  18CI, 
p.  2//. 
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Pago  382. — A  mother  is  entitled  to  obtain  a  share  as  repre- 
sentative of  a  deceased  son,  Jngomohun  Haldar 
V.  Sarodamoyee  Dossee,  In.  L.  R.  3  Calc.  149. 

Page  425, — Add  to  Note  (e) . — It  should  be  observed  that  in 

his  wide  construction  of  the  term  Strldhan, 
Vijiianesvara  is  followed  nearly  a  century  lat^r 
by  Apanirka.  He  says,  ''The  word  'Adya' 
is  intended  to  include  other  kinds  of  woman's 
property;  that  for  instance  acquired  under 
Yiyiiavalkya's  texts, '  The  wives  must  be  made 
partakers  of  equal  portions';  'Let  the  mother 
take  an  equal  share';  'Sisters  take  a  quarter 
of  a  brother's  share';  'Daughters  share  the 
nuptial  present  of  their  mother'.  Everything 
else  (in  like  manner),  over  which  a  woman 
has  control,  is  by  Manu  and  the  rest  called 
woman's  property." 

Page  431. — Add  to  Note  (h), — The   statement  in   the   note 

must  bo  limited  to  particular  castes,  such  as 
the  Brahmans  of  the  Southern  Marathi  coun- 
try. In  some  castes,  the  practice  seems  to  bo 
unknown. 

Pago  440. — Where  a  Uindu   wife  had  a  joint  interest  with 

her  husband  in  landed  properties,  partly 
Jicquired  by  purchase,  partly  (as  Saudayakam) 
by  gift  from  her  father :  Held  that  she  was 
entitled  on  her  husband's  death  to  part  with 
her  interest  in  tliose  properties,  Mndararayya 
rf  al  V.  Tirtha  Sam!,  In.  L.  K.  1  Mad.  307. 
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BOOK  I.-INTRODUCTION. 


1. — On  the  Authorities  of  the  HindU  Law  as  prevailing  in  the 

Bombay  Presidency, 

The  anthorities  on  Hindu  Law  in  Western  India  are^  ac- 
cording to  Colebrooke  (a),  the  Mitdkshani  of  VijMnesvara 
and  the  Mayukhas  of  Nilakantha,  especially  the  Vyayah4- 
ramayAkha.  Morley  (b)  adds  the  Vyavaharam&dhava  Nir- 
^ayasindhu^  Smritikaustnbha^  Hemadri^  Dattakamimamsft^ 
and  Dattakachandrika.  The  quotations  of  the  Sdstris« 
appended  to  their  Vyavasth&s^  which  perhaps  afford  the 
most  reliable  information  on  the  subject,  show  that  the 
following  works  are  considered  by  them  the  sources  of  the 
law  on  this  side  of  India  : — 

1.  The  Mit&k8har&  of  Vijnanesvara. 

2.  The    MayAkhas    of  Nilakantha,   and    especially   the 

Vyavah&ramayAkha. 

3.  The  Vlramitrodaya  of  Mitramisra, 

4  and  5.  The  Dattakamtmt^msa  of  Nandapa^dita,  and  the 
Dattakachandrika  of  Dcvannabhatta. 

6.     The  Nirnayasindhu  of  Kamalflkara. 

7  and  8.  The  Dharmasindhu  of  Kclstii&tha,  Up6dhylLya 
and  the  Samsk&rakaustubha  of  Anantadeva. 

9,  and  lastly,  in  certain  cases  the  Dharmasastras,  or 
Smfitis  and  Upasmritis,  or,  as  it  is  frequently 
expressed,  "  the  sayings  of  the  sages  '*  (RishivA- 
ky&ni),  together  with  their  commentaries. 

The  reeults  have  been  corroborated  by  the  uniform  testi- 
mony of  the  Law  Officers  and  Pandits,  whom  we  have  had 
an  opportunity  of  consulting. 

(«)  Strange,  El.  H.  L..  4th  ed.,  p.  318. 
(6)  Digeit,  11.  CCXXII 
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The  relative  position  of  these  works  to  each  other  may  be 
described  as  follows.  In  the  Maratha  country  and  in  Nor- 
thern Kanara,  the  doctrines  of  the  Mitakshar^  are  para- 
mount, the  Vyavaharaniayilkha  and  the  Viramitrodaya  are 
to  be  used  as  secondary  authorities  only.  They  serve  to 
illustrate  the  Mitaksharu  and  to  supplement  it.  But  they 
may  be  followed  so  far  only  as  their  doctrines  do  not  stand 
in  opposition  to  the  express  precepts  or  to  the  general  prin- 
ciples of  the  Mituk.shani  (a).  Amongst  the  secondary  autho- 
rities the  Vyavaharamayukha  takes  precedence  of  the  Vira- 
mitrodaya (h ) .  The  Dattakamimamsa  and  Dattakachandrika, 
the  latter  less  than  the  former,  arc  supplementary  authoiities 
on  the  law  of  adoption.  Their  opinions,  however,  are  not 
considered  of  so  great  importance,  but  that  they  may  be  set 
aside  on  general  grounds,  in  case  they  are  opposed  to  the 
doctrines  of  the  Vyavaliaramayukha,  or  the  Dharmasiudhu 
and  Niniayasindhu. 

The  Uhariuasindhu,  the  Samskarakaustubha,  and  the 
Nirnayasindhu,  occupy  an  almost  etjual  position  in  regard  to 
questions  on  ceremonies  and  penances.  They  are  more 
frequently  consulted  }>y  the  SAstris  of  the  Maratha  country 
than  the  Mayukhas  which  refer  to  the  same  parts  of  the 
Dharma.  Of  the  three,  the  Nirnayasindhu  is  held  in  the 
greatest  esteem. 

All  points  of  law  which  may  be  loft  undecided  by  the 
works  mentioued,  may  be  decided  by  passages  from  the 
Smritis  or  Dharma^ristras  or  c  ven  the  Puranas.  The  latter 
have  less  authority  than  the  former,  and  may  be  overruled 
by  them. 

Where  the  revealed  texts,  the  tradition  (Smritis)  and 
Puranas  are  conllictinj?,  there  the  revealed  text  is  the  autho- 
rity ;  if  the   latter   two    (Smritis   and    Purai^as)    contradict 


(a >  See  \'2  M.  I.  A.  4M8 ;  7  Bom.  II.  C.  R.  Ifi7.  161)  A.  C.  J. ;  12  IhitL 

fi5  ;  In.  L   U  .  1  Horn    inc,.  I  H„rr.  K.  HA 

[h'.  Srf  roM)r«»nkr'-  Introduction   !«>  Trrjitises  on  luheritancc,  Stokes* 
H.  L    B.  i;:^.  !'<>.  17^:  12  M-  I.  A.  UiC. 
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each  other,  the  Smriti  (tradition)  is  preferable.  In  case  of 
a  conflict  between  the  rules  of  the  Smritis,  either  may  be 
followed,  as  reasoning  on  principles  of  equity,  (yuktivichara) 
shall  decide  the  solution  (a). 

The  law  of  Gujartith  in  some  cases,  it  appears,  alters  the 
order  of  the  authorities,  and  places  the  Vyavaharamayiikha 
before  the  Mit^kshara.  As  an  instance  may  be  quoted  the 
case  of  a  sister^s  succession  to  her  brother's  estate,  imme- 
diately after  the  paternal  grandmother,  which  in  accordance 
with  the  MayAkha,  is  allowed  in  Gujaruth  (h).  How  far  pre- 
cisely this  preference  of  theMayAkha  goes  is  a  matter  of  some 
doubt  to  be  cleared  up  by  judicial  determination.  See  the 
case  of  Vijayarangam  v*  Lakshman,  8  Bom.  H.  C.  R.  244 
O.  C.  J. ;  Lalubhai  v.  Mankuvarbai  (not  yet  reported)  ; 
S.  A.  No.  158  of  1870  decided  on  27th  March  1871.  (See 
Bom.  H.  C.  printed  Judgments.     File  for  1871.) 

1.  'The  first  of  these  authorities,  the Mitaksharft,  is  the 
famous  commentary  of  Vijii^nesvara  on  the  Institutes  of 
Y&jnavBlkya.  The  latter  work,  which  probably  is  a  versifi- 
cation of  a  set  of  aphorisms  on  Dharma  (DharmasAtra)  be- 
longing to  the  White- Yajurveda  (r),  contains  about  a  thou- 
sand verses  divided  into  three  chapters  (k&ndas),  which 
treat  respectively  of  'rules  of  conduct '  (^ch&ra),  of  civil 
and  criminal  law  (vyavah&ra),  and  of  penance  (prayas- 
cliitta).  As  may  be  inferred  from  the  small  extent  of  Y&j- 
fkavalkya's  work,  this  author  gives  only  fragmentary  rules  on 
the  law,  which  neither  exhaust  their  subject,  nor  are  in 
every  case  easily  intelligible.  Vijnilnesvara  remedies  the 
defects  of  his  original,  not  only  by  full  verbal  interpreta- 
tions,  but  also  by  adding  long  discussions  on  doubtful 
points,  and  by  illustrating  and  amplifying  Ydjilavalkya's  and 
his  own  doctrines  by  quotations  from  the  Institutes  of  other 
Rij^his.     For    he  holds   the    opinion,    which  is  generally  ro- 

(a)  See  Muir*t  Saiukrit  Texts,  vol.  II..  163  ;  vol.  III..  179,  &c. 
\b\  See  alto  below,  Iiitrociuctorj  Remtrks  to  Chnpter  II..  Sec   14. 
\c)  See  bctow . 
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ceived  among  modern  Hindft  lawyers  also,  that  the  Smritis 
or  various  Institutes  of  Law  form  one  body,  and  are  intended 
to  supplement  each  other  (a). 

But  this  opinion  occasionally  misleads  him,  and  caoBes 
him  in  some  few  cases  to  explain  the  text  of  Y&jn&valkya  in 
a  manner  inconsistent  with  the  rules  of  sound  interpretation. 

With  these  occasional  exceptions,  his  expositions  cer- 
tainly merit  the  high  repute  in  which  they  have  long  stood 
with  the  inhabitants  of  the  greater  part  of  the  Indian  Pen- 
insula. The  discussions  and  amplifications,  added  by  Vi- 
jiianesvara  to  his  explanation  of  Yajnavalkya's  text)  make 
the  Mit&kshara  rather  a  new  and  original  work,  based  on 
Yajfiavalkya,  than  a  mere  gloss,  and  one  more  fit  to  serve 
as  a  code  of  law  than  the  original.  But  extensive  as  the 
Mitakshara  is,  it  does  not  provide  for  all  the  cases  arising, 
and,  if  used  alone,  would  often  leave  the  lawyer  without  gui- 
dance for  his  decisions. 

Regarding  the  life  and  times  of  Vijiianesvara  little  is 
known.  Colobrooke  (t)  was  informed  that  he  belonged  to 
an  order  of  ascetics,  founded  by  the  famous  Ved&ntist  San- 
karacharya  (c).     Hence   and    from  the   fact   that  one  of  the 


(a)  Viju&nelTAra  says,  in  his  commentary  on  Y&j&avalkya  1.  6,  which 
verse  contains  an  enumeration  of  certain  authors  of  Smfitis,  Mit.  Achirm, 
/  l,/>.  2, /.  15  f— 

"The  meaning  (of  this  verse,  I.  5)  is  that  the  Institutes  of  Law  com- 
posed by  Yujuavalkya  ought  to  be  studied.  The  enumeration  (of authors 
of  Smritis  given  in  the  verse)  is  not  intended  to  be  exhaustive,  but 
merely  to  give  examples.  Therefore  (this  verse)  does  not  exclude  (the 
works  of)  Baudhdyana  and  the  rest  (who  are  not  mentioned)  from  the  In- 
gtitutes  of  Law  ;  as  each  of  these  Smritis  possesses  authority,  the  points 
left  doubtful  (by  the  one)  may  be  decided  from  the  other.  If  one  set  of 
Institutes  contradicts  the  other,  then  there  is  an  option.'*  See  Manu  II. 
10,  14  ;  XII.  10.-),  106  ;  YAjn.  II.  21  ;  Vyav.  May.  ch.  I.,  pi.  12  ;  Col.  Di. 
B.V.  T.  57.  4J4 ;  Mit.  Vyav.  K.  in  1  Mftcii.  H.  L.  188;  and  as  to  the  sp- 
plication  of  the  texts,  13  M.  I.  A.  ^90.  and  14  M.  I.  A.  403. 

{b)  Inheritance,  p.  XI.  (quarto  edition),  Stokes'  H.  L.  Books,  178. 

(c)  Sankara  lived  probably  in  the  j»cvcnth   and  eighth  century,  a.o. 
5ff  H.  H.  Wilson,  Works,  l.  pp   18«.  190. 
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commentaries  on  the  Mit^ksharlBL,  the  Subodhinf  of  Visves- 
varabhatta(a)  was^  most  probably,  composed  at  the  end  of  the 
fourteenth  century  of  our  era,  Colebrooke  concludes,  that 
Vijn&nesvara  lived  more  than  800  and  less  than  1,000  years 
ago.  He  adds  that  if  the  Dhdresvara,  quoted  in  the  Mitlkk- 
shara,  is  the  same  as  the  famous  Bhojaraja,  king  of  Dh&ra, 
'  the  remoter  limit  of  Vijiianesvara's  age  will  be  contracted 
by  more  than  a  century.'  This  conjecture  is  somewhat 
confirmed  by  the  circumstance  that  Kamal&kara  in  the 
Vivadat^ndava  actually  substitutes  the  name  ^  Bhojar&ja ' 
for  Dh&resvara  (6). 

Another  argument  also  may  be  brought  forward  which 
tends  to  show  that  Yijnanesvara  lived,  more  likely »  in  the 
eleventh  or  twelfth  century  than  in  the  ninth  or  tenth. 
Amongst  the  authors  cited  in  the  Mitclkshar^  (c)  is  Medh4- 
tithi,  the  commentator  of  the  M^navadharmas^tra.  Me- 
dhatithi  in  his  turn  quotes  Kum&rila  (d),  the  predecessor  of 
&uikara,  and  seems  to  allude  to  the  doctrines  and  writings 
of  the  latter  (e),  and  therefore  probably  must  be  placed 
later  than  the  eighth  century.  On  the  other  hand,  as 
Madana,  the  contemporary  of  Visvesvara,  ordered  his  com- 
mentary on  Manu,  part  of  which  had  been  lost,  to  be  re- 
itored  (/),  it  follows  that  Medhdtithi  must  have  lived  a 
considerable  time  before  this  prince.  We  thus  obtain  the 
following  series: — 1,  Sankara,  8th  century.  2,  Medh^tithi. 
S,  Vijn4ne8vara.     4,  Madanapala,  14th  century. 

The  explanation  of  the  Mitakshara   is  facilitated  by  two 

(a)  WiyeivtLn  lived  in  the  reif^n  of  Madantpdla,  who,  according  to 
Colebrooke,  is  the  same  prince  who  gave  the  title  to  the  Madanavinoda, 
which  is  dated  Samvat,  1431. 

(b)  The  work  of  Bhoja  has  not  been  recovered,  and  the  tract  men- 
tiooed  in  the  Cat.  of  the  Benares  College  Library,  as  '  Bhoja  Smfiti/  ia 
a  treatise  on  forbidden  food. 

(c)  Inh.  Chapter  I.,  Sec.  VII.,  para.  13,  and  note  to  para.  7. 
(i)  Commentary  on  Manu  I. 

(#)  Commentary  on  Manu  XII.  19,  299. 
(/)  Sm  Colebrooke,  Digest,  vol.  I,  p.  14. 
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Sanscrit  commentaries,  the  before  mentioned  Subodhini  of 
Visvesvarabhatta,  and  the  Lakshmivy&khy&na,  commonly 
called  B41ambhattatika  (a),  supposed  to  be  the  work  of  a 
lady,  Lakshmideviy  who  took  the  nom  de  plume  of  B&Iam- 
bhatta  (6). 

Visvesvara's  comment  explains  selected  passages  only 
whilst  Lakshmidevi  gives  a  full  verbal  interpretation  of  the 
Mitdkshardy  accompanied  by  lengthy  discassions.  She 
generally  advocates  latitudinarian  views,  and  gives  the 
widest  interpretation  to  every  term  of  Yajnavalkya.  In- 
stances of  this  tendency  may  be  seen  in  the  quotations  given, 
Introd.  Rem.  to  Book  I.,  Chapter  II.,  Sees.  14  and  15.  But 
her  opinions  are  held  in  small  esteem,  and  hardly  ever 
brought  forward  by  the  Sastris,  if  unsupported  by  other 
authorities.  Her  commentary  is  generally  considered  as  a 
performance  highly  creditable  to  the  female  intellect,  but 
as  showing  a  good  deal  the  author's  intellectual  petti- 
coats. Colebrooke,  however,  seems  to  have  regarded  the 
Balambhattatiksl  as  possessing  considerable  merit  (c). 

»■       -  —  '  -■  ■—-■■■■■       ■     -        I— -.  —  I  ■■  ■■■■■■  I  m 

(a)  Wh.  Stokes'  Hindu  Law  Books,  p.  177. 

(b)  Lakshmidevi  was  the  wife  of  Vaidyan&tha  P&yagunde,  the  son 
of  Mahadevabhatta. 

Bulambliatta  was,  according  to  Hall,  (see  FitzEdward  Hall,  a  contri- 
bution towards  an  Index  to  a  Bibliography  of  the  Indian  Phil.  Systems, 
page  175^  the  son  of  another  Vaidyan^tha  P&yagunde,  the  son  of 
Rumabhntta.  According  to  the  tradition  of  the  Mardth&  Silstris,  B&- 
lauibhatta  was  the  pupil  of  Xagesa  or  Nagojibhatta,  and  the  teacher  of 
Nilakautha  Siintri,  who  in  his  turn  was  the  instructor  of  Raghavendra, 
under  whom  many  of  the  living  grammarians  of  S&tar&  and  Pun&  stud- 
ied. 

According  to  Hall,  1.  c,  the  father  of  B&lambhatta  was  a  pupil  of  NA- 
gesa,  a  statement  which  is  not  at  all  irreroncileable  with  our  tradition. 
The  Sastris  assert  that  the  whole  Payagunde  family  was  given  to  liter- 
ary pursuits,  and  had  great  influence  on  the  establishment  of  the  rules  of 
the  Achara,  as  observed  in  the  Dekhan. 

(c)  Two  copies  of  Visvesvara  have  been  used  for  the  Digest,  one  of 
which  belongs  to  the  High  Court  of  Bombay,  whilst  the  other  was  pro- 
cured in  the  Dekhan.  Of  Balambhatta  two  copies,  both  of  which  be- 
long to  the  High  Court. 
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Besides  the  native  commentaries,  there  is  the  excellent 
translation  of  the  Mit&kshara  on  Inheritance  (a)  by  Cole- 
brooke,  which  always  has  been  made  use  of  in  translating 
the  authorities  appended  to  the  Vyavasth&s.  A  few  times 
we  have  been  compelled  to  dissent  from  Colebrooke's  trans- 
lation^ but  we  are  persuaded  that  in  nearly  all  those  cases 
Colebrooke  had  different  readings  of  the  text  before  him. 
The  first  part  of  the  Vyavah&rakanda  has  been  translated 
by  W.  H.  Macnaghten.  Unfortunately  we  received  the 
Madras  reprint  of  this  book  too  late  to  make  use  of  it  (h). 
The  edition  of  the  MitUksharfe  used  for  the  Di<»est  is  the 
qnarto  edition  prepared  by  BabAr&ma^  Samvat  1869. 

2-  The  Vyavah&ramay Akha  is  the  sixth  Mayiikha  or  '  ray' 
of  the  Bhagavanta-bh&skara,  the  sun,  composed  by  the  per- 
mission of  Bhagavantadeva^  by  Nilakanthabhatta.  The 
Bh&skara,  which  consists  of  twelve  divisions  or  '  rays/  forms 
an  encyclopedia  of  the  sacred  law  and  ethics  of  the  Hindis. 
It  contains  : — 

1.  The  Saihsk&ramayiikha,    the  division  on  the  sixteen 

initiatory  ceremonies. 

2.  The    Ach&ramay&kha,   the   division    on  the    rules   of 

conduct. 

3.  The  Bamayamayukha,  the  division  on  times  for  festi- 

vals and  religious  acts. 

4.  The     Sr&ddhamayAkha,      the     division      on    funeral 

oblations. 
6.     The  Nitimayftkha,  the  division  on  the  conduct  and 

policy  of  kings. 
6.     The  Vyavah&ramayAkha,  the   division   on   Civil  and 

Criminal  Law. 


(a)  Two  treatises  on  the  Hindu  I^w  of  Inheritance,  trsnslsted  by 
H.  T.  Colebrook,  CslcutU,  1810,  4to.  Now  reprinted  in  Wh.  Stokes* 
Hindu  Law  Books. 

(5)  A  subsequent  study  of  this  work  has  phown  it  to  hare  hut  a 
aligbt  and  occaaional  bearing  on  the  topics  with  which  ^  e  have  had  to 
deal. 
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7.  The  DanainayAkha,  the  division  on  religioas  gifts. 

8.  The  UtsargamajAkha,  the  division  on  the  dedication 

of  tanks,  wells,  &c. 

9.  The  Pratishthamayiikha,  the  division  on  the  consecra- 

tion of  temples  and  idols. 

10.  The  Prdyaschittamayflkha,  the  division  on  penances. 

11.  The  Suddhimayiikha,  the  division  on  purification. 

12.  The    S&ntimaydkha,  the   division  on  averting   evil 

omens  (a). 
The  VyavahiramayAkha,  which  has  the  greatest  interest 
for  the  student  of  Hindil  law,  is,  like  all  the  other  divisions 
of  the  Bh^skara,  a  compilation,  made  up  from  the  texts  of 
the  ancient  Smritis,  interspersed  with  explanations  both 
original  and  borrowed  from  other  commentators.  It  treats 
of  the  administration  of  justice,  of  evidence,  and  of  all  the 
eighteen  titles  of  the  Hindil  law,  which,  however,  are  arranged 
in  a  manner  apparently  invented  by  Nilakantha  himself. 
In  his  doctrines,  Nilakantha  follows  principally  the  Mitik- 
shara  and  the  Madanaratna  of  Madanasimhadeva  (6),  prefer* 
ring  the  latter  frequently  to  the  former.  From  a  comparison 
of  the  portions  on  inheritance  of  the  Mayflkha  and  Mada- 
naratna, it  would  seem,  that  Nilakantha  sometimes  even 
borrowed  opinions  from  Madana  without  acknowledging  it. 
He  controverts  the  views  of  Vijfianesvara  in  a  considerable 
number  of  instances)  though,  on  the  whole,  he  agrees  more 
closely  with  the  Benares  school  of  lawyers  than  any  other* 
Of  the  life  and  times  of  Nilakantha  some  account  has  been 

(a)  See  Borradaile  in  Stokes'  Hindu  Law  Books,  p.  8.  The  correctneM 
of  the  order  in  which  the  books  are  enumerated  is  proved  by  the  intro- 
ductory verses  of  each  of  them,  where  the  last  preceding  is  always  men- 
tioned, and  by  the  longer  introduction  to  one  of  the  MSS.  of  the  Ntti- 
mayOkha.  [See  below.)  A  complete  set  of  the  Mayiikhaa  was  obtained 
from  Pun&  and  the  neighbourhood. 

(6)  This  author  compiled  an  encyclopedia  similar  to  that  of  Nilakan- 
tha, the  twelve  Uddyotas.  The  book  commonly  called  the  Madanaratna 
bears  also  the  title  Vyavah&roddyota. 
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given  by  Borradaile  («)•     According  to   him,   this    anthor, 
the  son  of  the  famous  Mim&msaka  Sankarabhatta,  was  of 
Desastha-Mahdrashtra  descent,  and  born  in  Benares.     He 
lived,  according  to  Harabhatta  Kasikar,  one  of  his  descendants, 
then  living  in  -Poena,  upwards  of  200  years  ago,  i.e.  about 
1600  A.D*     The  account  obtained  by  Borradaile  from  Captain 
Robertson  stated  that  sixteen  generations  had  passed  away 
since  his  time^  whilst  the  general  opinion  was  that  his  writings 
came  into  use  about  1 25  years  ago,i  ,e,  about  1 700  a.d.     Whilst 
composing  his  Mayftkhas,  he  lived  under  the  protection  of 
Bhagavantadeva,  who  was  a  descendant  of  a  Kdjd,  bearing 
the  title  Snngur  (Sangara)  or  Yuddha  S^ira,  and  who  held 
faia  court  at  Bhareha,  a   town  situated  at  the  confluence  of 
the  Chambal  and  JamnsL.     Grateful  for  the  protection  afford- 
ed to  him,  Nilakantha  called  his  work  Bhagavantabh4skara, 
'  the  Sun,  composed  by  the  permission  of  Bhagavantadeva/ 
Borradaile  is,  however,   doubtful  whether  the  latter  state- 
ments are  trustworthy,  as  the  passage  at  the  end  of  the 
Vyavah4raraayAkha,  on  which  they  are  chiefly  based,  varied 
very  much  in  his  copies  (t),  and  was  not  considered  authen- 
tic by  some  of  his  assistants.     It  is  true  that  the  notices  of 
authors  appended  to  their  works  are  frequently  added  by 
tome  later  hand.     In  such  cases  they  represent  the  tradition 
carrent  among   the  Pandits,  and  their  value  depends  chiefly 
on  the  length  of  time  that  has  elapsed  since  the  composition 
of  the  book,   and  on  the  age  and  number  of  the  MSS.  con- 
taining the  notice.     In  the  present  case,  besides  the  copies 
of  the  VyavahararaayAkha,  some  MSS.  also  of  the  Srftddha, 
Samsk&ra,  and  Nitimayilkhas  contain   the   sttitemeut,   that 
Nilakantha*  the   son   of  Sankarabhatta,    and   grandson    of 
Nar&yanasftri,  was  ordered  by  Bhagavantadeva,  a  kiu<^  of  the 
Seng^ra  dynasty,  to  compose  the  Bhaskara.     As  Nilakantha 
doubtless  lived  not  very  long  ago,  this  account  of  the  cir- 
cumstances under  which  ho  composed  his  Bhuskara,  might, 

\a\  Stokes*  Hin«i«l  Law  Books,  /i.  7.  f. 

^6)  St%  hi*  note  on  the  -^iihjfct,  Stoke**'  II.  L..  /».  168. 
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even  if  merely  traditional,  be  received  with  confidence.  But 
there  is  another  proof  of  its  correctness,  as  well  as  of  the 
truth  of  some  other  circumstances  mentioned  by  Borradaile. 
One  of  th6  copies  of  the  NitimayAkha  contains  fourteen 
introductory  Slokas,  in  which  a  more  lengthy  account 
of  the  Sangara  dynasty  is  given,  and  which  apparently 
were  composed  by  Nilakantha  himself.  At  the  same 
time  the  author  culls  himself  Dakshindtvavatamsah,  'of 
Daksliinatya  (southern)  descent/  The  edition  of  the 
Vyavaharamayilkha  used  for  the  Digest  is  the  oblong  Bombay 
edition  of  I82t3(a). 

The  tr.inslatiuns  uf  (he  quotations  from  the  Vyav.  May.  in 
the  Digest  have  been  taken  from  Borradaile's  translation. 
This  work,  thougli  in  general  of  great  seiTice,  is  frequently 
inaccurate.  Some  passages  of  tlio  text  have  been  misunder- 
stood, and  otliers  anj  not  ekarlv  rendered.  Where  this 
occurs  in  the  passages  (juoted,  tlie  correct  translation  has 
been  added  in  a  mAc. 

o.  Tlie  Vh'aiiiitnfdaya  is  a  compilation  by  Mitramisra 
treating  of  the  same  subjects,  and  written  much  in  the  same 
manner,  as  tlu»  ^  yavaln'iraitiayukha.  This  author  closely 
follows  tho  MitAksharfl,  (pioting  fretjuently  its  very  words, 
to  which  he  adds  fiirtlu-r  explanations  and  ])araphrases.  At 
tho  same  time  he  enters  into  lengthy  discussions  on  the 
opinions  advocated  i)y  'Jiniutavahan.v,  Haghunandana,  and 
the  Smritichandrika.  Occasionally  he  also  goes  beyond,  or 
dissents  from,  the  doctrines  of  the  Mitakshar&  (/>).  Mitra- 
miM'a,  the  son  {r)  of  ]*arasurania,  and  grandson  of  Hamsa- 
pandita,  composed  his  w«)rk  by  order  of  a  king  called 
Virasiinha,  who,  according  to  the  closing  stanzas  of  the 
book,    was    the    S(>n    of   MadhnkarasAlia.      As   ho  mentions 

(a)  There  nre,  hesiiUs,  litho^rrapluMl  editions ol  the  Vvavahura,  Pratish- 
thA,  and  PuUasehittainayilkhas.  The  foiiner  two  have  been  publiiihed 
at  Hoinhav,  the  latter  at  l>t  nares. 

J/\  Sf'e  Book  I.,  liitrodiicloiy  n'mark>  to  Chapter  II..  .Sec.  15,  and 
rh«|»ter  IV.  B,  Ne   fu 

r    \  iraiintiodaxa,  :Sh»ka  2. 
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Baghnnandana^  who  flourished  in  the  beginning  of  the 
sixteenth  century  (a),  ho  cannot  have  written  earlier  than 
the  latter  half  of  that  century.  The  references  in  the  Digest 
refer  to  the  quarto  edition  published  by  Chiidainani  Khidira- 
para^  1815. 

4.  The  next  two  authorities,  the  Dattakamim&ihs&  and 
Dattakachandrik^,  do  not  call  for  any  remark  here,  as  they 
have  little  importance  for  the  law  of  inheritance. 

5.  The  Niruayasindhu  of  Kamalakara,  called  also  Nir- 
nayakamal&kara,  consists  of  three  parichchhedas  or  chapters. 
The  first  and  second  contain  the  Kalanirnaya,  or  disquisition 
on  time, ».  e,,  the  division  of  time,  days,  and  seasons  for  reli- 
gious rites,  eclipses  of  the  sun  and  moon,  and  their  influence 
on  ceremonies,  &c.  The  third  chapter  is  divided  into  three 
prakaranas,  or  sections.  The  first  of  these  treats  of  the 
Samskaras,  initiatory  ceremonies ;  the  second  of  the  Srad- 
dhas,  funeral  oblations  ;  and  the  third  of  impurity,  the  duties 
of  Sannydsis,  &c.  The  book  is  a  compilation  of  the  opinions 
of  ancient  and  modern  astronomers,  astrologers,  and  trea- 
tises on  the  Dharma,  from  which  it  contains  copious 
quotations.  The  passages  are  fr('(|uently  illustrated  by 
comments  of  Kamalakara,  and  occasionally  discussions  on 
points  upon  which  his  predecessors  seem  to  have  been  at 
fault,  are  introduced.  In  the  first  and  second  chapters, 
Kamalakara  chiefly  followed  Madhava\s  K&lanirnaya  and  the 
section  of  the  llemiUlri  on  Times,  as  he  tells  us  himself  (/>). 

Kamaldkara's  learning  is  esteemed  very  highly  on  this 
tide  of  India,  and  it  is  for  this  reason  that  the  Nirnayasindhu 
is  more  relied  upon  in  deciding  cjuestions  on  ceremonies 
than  any  other  book. 

Of  Kamaltlkani^s  life  hardly  anything  is  known.  As  he 
tells  us  himself,  in  the  introductory  Slokas  to  his  work,  lis 
well  as  those  appended  to  it,  ho  was  the  son  of  Hama- 
kriflhuay  the    grandson    of   Bhatta    Xarayanasuri,    and    the 


(a)  Stoket'  Hindii  Uw  Rooks />   17^^ 
(6)  See  NirDRvas  ;  I.  Slok:i  7 
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great-grandson  of  Bamesvara.  He  names  also  his  mother 
TJmk,  his  sister  Gang&^  and  his  elder  brother  Dinakara. 
His  literary  activity  was  not  confined  to  the  composition  of 
the  work  mentioned.  He  wrote  also  the  ViTftdat&ndaya.  a 
book  on  Civil  and  Criminal  Law,  according  to  the  doctrines 
of  the  Mituksharsl,  the  SAdrakamal&kara,  on  the  duties  of 
^Adras,  the  Santikamalukara,  on  the  avertiiig  of  evil  omens, 
the  Danakamalakara,  on  gifts,  and  the  Prayaschittakama- 
l&kara,  on  penances,  Siddhant&tattva  vivekasindhu,  etc. 
His  date  he  gives  himself  in  the  closing  verses  of  the  Nir- 
nayasindhu,  where  he  states  that  this  work  was  finished  in 
the  year  1668  of  Vikram&ditya,  or  1612  a.d. 

The  Nirnayasindhu  has  been  lithographed  in  Bombay  at 
the  press  of  Vithal  Sakhardm,  Saka  1779,  and  this  edition 
has  been  used  for  the  Digest  (a). 

6.  The  Sainskarakaustubha  by  Anantadeva,  the  son  of 
Apadeva,  is  one  of  the  numerous  compilations  treating  of 
the  sixteen  iiiitiutury  ritcH  and  kindred  matters.  It  is  said 
to  belong  to  the  same  time  as  the  Nirnayasindhu.  The 
edition  referred  to  in  the  Digest  was  printed  in  Bombay  at 
B&pu  Sadashiv's  press,  1802 (Z/). 

7.  The  Dharmasindhu,  by  Kasinatha,  the  son  of  Anan- 
tadeva, is  quite  a  modern  compilation,  of  the  same  descrip- 
tion as  the  Nirnayasindhu.  The  author,  aceording  to  the 
Pandits,  was  a  native  of  Pandharapura,  and  died  about  forty 
or  fifty  years  ago, 

8.  The  Smritlif,  The  word  Smriti  means  literally 
'*  recollection/'  and  is  used  to  denote  a  work  or  body  of 
works,  in  which  the  Rishis  or  sages  of  antiquity,  who  saw 
or  received  the  revelation  of  the  Vedas,  set  down  their  reeoU 


(o)  Regarding  other  works  composed  by  Kamalukara,  see  Hall,  ibid. 
page  177 ;  and  regarding  liis  wife  and  son,  ibid,  page  183.  According  to 
Hall,  the  Nirnayasindhu  was  composed  in  16G1,  Vikramilditya. 

{b)  Regarding  the  literary  activity  and  the  life  of  Anactadeta,  see  H«U, 
iM.  pages  62,  145,  1?G.  l!^0.  191,  and  particnlarly  page  185.  Besides 
the  viork^  ennmerated  there,  Annntadc\a  wrote  aUo  the  Dnttakakaut- 
tubha.  a  \>ork  on  .lihiptinn. 
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lections  regarding  the  performance  of  sacrifices^  initiatory 
and  daily  rites,  and  the  duty  of  man  generally.  The  apho- 
risms on  Vedic  sacrifices  (srautasAtras),  the  aphorisms  on 
ceremonies  for  the  performance  of  which  the  domestic  fire, 
kindled  at  the  time  of  marriage,  is  required  (Grihya-sAtras), 
and  the  works  treating  of  the  duties  of  men  in  their  vari- 
ous relations  (Dharmas4stras)  are  all  comprised  by  the  term 
Smriti.  In  the  common  parlance  of  our  days,  however,  the 
term  has  a  narrower  meaning,  and  is  restricted  to  the  last 
kind  of  works.  Of  these  there  exist,  according  to  the  cur- 
rent tradition,  thirty- six,  which  are,  at  least  by  the  Sistris 
of  the  present  day,  divided  into  Smritis  and  Upa-smritis, 
or  supplementary  Smritis.  Neither  the  limitation  of  the 
number  nor  this  division  are,  however,  found  in  the  older 
works  on  law,  such  as  the  Mitiksharft,  and  those  books 
which  contain  it  do  not  always  place  the  same  work  in  the 
same  class  (a). 

According  to  Hindi  views,  the  Smritis  were  mostly  com- 
posed and  proclaimed  by  the  Rishis  whose  names  they  bear. 
But  in  some  cases  it  is  admitted  that  the  final  arrangement  of 
these  works  is  owing  to  the  pupils  of  the  first  composer  (6). 
The  Hindis  are  driven  to  this  admission  by  the  circum- 
stance that  very  frequently  the  opening  verses  of  the  Dhar- 
masAstras  contain  conversations  between  the  composer  and 
other  Rishis,  stating  the  occasion  at  which  the  works  were 
composed.  In  some  cases,  however,  the  Smritis  are  consi- 
dered to  have  originally  proceeded  from  gods  or  divine 
beings,  and  to  have  descended  from  them  to  Rishis,  who  in 
their  turn  made  them  known  among  men.  Thus  the  Vishnu- 
smriti  is  ascribed  to  Vishnu,  and  Nandapandita,  in  his 
commentary,  suggests   that   it   must   have   been    heard  by 

(a)  Stokes*  Hindi  Law  Books,  p.  4. 
(6)  Mit.  AchAra,/  I.  p.  1,  /.  3. 

"  Some  pupil  of  YAjnavalkya  arranged  the  Dharma^&stra  eomposed  bj 
YAjSafalkya  in  the  form  of  questions  and  answem.  ani)  promulgated  it, 
a«  Bhfigu  that  proolaimt'd  by  Manu.** 
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some  Rishi^  who  brought  it  into  its  present  shape.  In 
the  case  of  the  Minava-dharmasastra,  Brahra&  taught  its 
rules  to  Mauu,  who  proclaimed  them  to  men.  But  his 
work  was  first  abridged  by  Narada  and  the  composition  of 
the  latter  was  again  worked  over  by  Sumati  the  son  of 
Bhrigu  (a). 

The  HindA  tradition  is  here,  as  nearly  in  every  case  where 
it  concerns  literary  history,  almost  valueless.  Firstly,  it  is 
certain  that  more  than  thirty-six  Smritis  exist  at  the  present 
time,  and  that  formerly  a  still  greater  number  existed. 
From  the  quotations  and  lists  given  in  the  Smritis,  their 
commentaries,  the  Puranas,  as  well,  and  the  modern  com- 
pilations on  Dharma,  as  well  as  from  the  MSS.  actually  pre- 
served, it  appears  that,  counting  the  various  redactions  of 
each  work,  upwards  of  a  hundred  works  of  this  description 
must  have  been  in  existence. 

A  more  protracted  search  for  MSS.,  and  a  more  accurate 
investigation  of  the  modern  compilations,  will,  no  doubt, 
enlarge  the  number  considerably. 

As  regards  the  value  of  the  lliudil  tradition  on  the  origin 
and  history  of  the  Smritis,  the  general  assertions  that  these 
works  belong  to  the  same  class  of  waitings  as  the  Srauta 
and  Grihyasiltras,  and  that  in  many  instances  they  have  been 
composed  by  persons  who  were  authors  of  such  SAtras,  is 
in  the  main  correct. 

But  the  tradition  is  utterly  untrustworthy  in  the  details 
regarding  the  names  and  age  of  the  authors,  and  the  imme- 
diate causes  of  their  composition,  and  it  neglects  to  distin- 
guish between  the  various  classes,  into  which  the  Smritis 
must  be  divided. 


(a)  See  preface  to  Ndrada,  translated  by  Sir  W.  Jones,  Inst,  of  Manu, 
p.  xtI.  (ed.  Haughton.)  But  as  even  such  Smritis  were  proclaimed  by 
men,  they  partake  of  the  human  character,  which  the  Mirodmsists  assign  to 
this  whole  class  of  works,  and  the  great  distinction  betiveen  them  and  the 
revealed  texts  of  the  Veda,  the  Sn»ti.  remains.  See  also  Muir's  Sanskrit 
texts,  vol.  II.  1R5  ;  vol.  III.  179  as. 
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It  is,  of  course,  impossible  for  the  critic  to  agree  with  the 
Hindd  in  considering  Vishnu  or  any  other  deity  of  the 
Brahmanic  Olympus,  or  Manu,  the  father  of  mankind,  as 
authors  of  Dharmasdstras.  But  it  is,  in  most  cases,  also 
highly  improbable  that  the  Bishis,  who  may  be  considered 
historical  personages,  composed  the  Smritis  which  bear 
their  names.  For,  to  take  only  one  argument,  it  is  not  to 
be  believed,  that,  for  instance,  Vasishtha  and  Visvdmitra, 
the  great  rival  priests  at  the  Court  of  King  Sud&s,  or  Bha- 
radv&ja  or  Samvarta,  are  the  authors  of  the  hymns  preserved 
in  the  Rigveda  under  their  names,  and  of  the  Smritis  called 
after  them,  as  the  language  of  the  former  differs  from  that 
of  the  latter  more  considerably  than  the  English  of  the 
fifteenth  century  from  that  of  the  present  day.  Much  less 
can  it  be  credited  that  Augiras  or  Atri,  who,  in  the  Rigveda 
are  half  mythic  personages,  and  spoken  of  as  the  sages  of 
long  past  times,  proclaimed  the  treatises  on  law  bearing 
their  names,  the  language  of  which  obeys  the  laws  laid  down 
in  P^nini's  grammar.  Nor  can  wo,  uith  the  Hind  As,  place 
some  of  the  Smritis  in  the  Satyayuga,  others  in  the  Treta, 
or  others  in  the  Dvaparayiigf\,  and  again  others  in  the  Kali 
*?o  (^)'  The  untrustworthincss  of  the  tradition  has  indeed 
been  always  recognised  by  Kuropean  scholars,  and,  in  dis- 
cussing the  age  and  history  of  the  Smntis,  they  have  started 
from  altogether  different  data.  In  the  case  of  the  Manava 
and  of  the  Yajfiavalkya  Dhannai^&stras  Sir  W.  Jones, 
Lassen,  and  others  have  attempted  to  fix  their  ages  by 
means  of  circumstantial,  and  still  more,  of  internal  evidence, 
and  the  former  work  has  been  doclarpd  to  belong  perhaps 
to  the  ninth  century,  b.  c.  (h),  or,  at  all  events,  to  the  pro- 
Buddhistic  times,  whilst  the  latter  is  assigned  to  the  period 
between  Buddha  and  Vikramaditya  {r).  But  the  bases  on 
which  their  calculations  and  hypotheses  are  grounded  are 


(a)  This  dirition  is  found  in  the  rinUara  Dharman^stra  I.,  ;i.  12. 

(b)  Sir  W.  Jones.  Manu,  p.  \I. 
(r)  Lassen,  Ind.  Alt.  II.  310. 
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too  slender  to  afford  reliable  results^  and  it  would  seem  that 
we  can  hardly  be  justified  in  following  the  method  adopted 
by  them.  The  ancient  history  of  India  is  enveloped  in  so 
deep  a  darkness,  and  the  indications  that  the  Smritis  have 
frequently  been  remodelled  and  altered,  are  so  nnmeroaSj 
that  it  is  impossible  to  deduce  the  time  of  their  composition 
from  internal  or  even  circumstantial  evidence  (a). 

Of  late,  another  attempt  to  fix  the  age  of  the  DharmasAa- 
tras,  at  least  approximately,  and  to  trace  their  origin,  has 
been  made  by  Professor  M.  Miiller.  According  to  him,  the 
Dharmas^stras  formed  originally  part  of  those  bodies  of 
SAtras  or  aphorisms,  in  which  the  sacrificial  rites  and  the 
whole  duty  of  the  twice-born  men  is  taught,  and  which  were 
committed  to  memory  in  the  Brihminical  schools.  As  he 
is  of  opinion  that  all  the  Sutras  were  composed  in  the  period 


(a)  A  statement  of  the  case  of  the  M&nnva  Dharmasistra  will  suffice 
to  prove  this  assertion.  Tradition  tells  us  that  there  were  three  redac- 
tions of  Manu, — one  by  Manu,  a  second  by  Narada,  and  a  third  by  Su- 
mati,  the  son  of  Bhrigu,  and  it  is  intimated  that  the  Dbarmas^stra,  pro- 
claimed by  Bh|*igu,  and  in  our  possession,  is  the  last  redaction.  Now 
this  latter  statement  must  be  incorrect,  as  the  Sumnti^s  Sdstra  contained 
4,000  dlokas,  whilst  ours  contains  only  2,8R5.  Sir  W.  Jones,  therefore, 
thought  that,  ns  we  find  quotations  from  a  v|*iddha  or  **  old  "  Manu,  the 
latter  might  be  a  redaction  of  Bhrigu,  a  conjecture  for  which 
it  would  be  difficult  to  bring  forward  safe  arguments.  Besides  the  Vfid- 
dha  Manu,  we  find  a  Brihan  Manu,  "  great  Manu,"  quoted.  Further, 
Manu  VIII.  140,  quotes  Vasishtha  on  a  question  regarding  lawful  in- 
terest, and  this  rule  is  actually  found  in  the  Vasishtha  DharmaH&stra  (last 
verse  of  chapter  II).  But  nevertheless  the  Vasishtha  Dharmas&strm 
quotes  four  verses  from  Manu  (mdna? An  ulokdn),  two  of  which  are  found 
in  our  MAnavadharmaSastra,  whilst  one  is  written  in  a  metre  which  never 
occurs  in  our  SainhitA.  Another  ancient  lawyer,  Haudhavana,  citei 
Manu  as  an  authority  tliat  a  girl  may  be  married  to  a  suitor  void  of  good 
qualities  on  a  failure  of  one  who  is  endowed  with  them,  whilst  in  our  M. 
Dh.  (IX.  89),  it  is  enjoined  that  this  shall  not  be  done  on  any  account. 
Besides,  also,  the  Mah&bharata.  and  Var&hamihira,  who  lived  in  the  sixth 
century,  ad,  quote  verses  from  Manu  which  are  only  found  in  part  in 
our  Dharmas&stni.  Se^  Stenzler  in  the  Indi*rhc  Studicn  I.,  p.  21.'>,  and 
Kern  Brihatsamhita.  prefarc.  p.  13. 
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from  600 — 200  b.  c,  he,  of  course,  assigns  Dharmasastras 
in  Siitras  or  Dharmasiltras  to  the  same  age,  though  he  states 
his  belief  that  they  belong  to  the  latest  productions  of  the 
period  during  which  tho  aphoristic  style  prevailed  in 
India  (a).  He  moreover  considers  the  Dharmasastras  in  verse 
to  be  mere  modern  versifications  of  ancient  Dharmasiltras. 
Thus  he  takes  the  Manavadharmasastra  not  to  be  the  work 
of  Manu,  but  a  metrical  redaction  of  the  DharmasAtra  of  the 
M&navas,  a  Brahminical  school  studying  a  peculiar  branch 
or  Sakha  of  the  Black  Yajurveda.  This  view  of  the  origin 
of  the  Srariti  literature  was  suggested  chiefly  by  the 
recovery  of  one  of  the  old  DharniasAtras,  that  of  Apas- 
tamba,  who  is  the  reputed  founder  of  a  school  studying 
the  Black  Yajurveda,  and  author  of  a  set  of  Srauta  and 
Grihvasiltras. 

The  results  of  our  inqnirit  s  in  the  main  agree  with  those 
of  Professor  Miiller,  and  wo  hope  that  tho  facts  which, 
through  the  collection  of  a  largo  number  of  Smritis,  have 
come  to  light,  will  still  more  fully  confirm  his  discovery, 
which  is  of  tho  highest  importance,  not  only  for  tho  Sans- 
krit student,  but  also  for  tho  lawyer  and  for  the  HindA  of 
oar  day,  who  wishes  to  freo  himself  from  the  fetters  of  tho 
Achara. 

We  divide  the  Smritis  also  into  two  principal  classes,  the 
8Atras  and  tho  metrical  books.  In  the  first  class  we  dis- 
tinguish between  those  Dharmasfttras  which  still  form  part 
of  the  bodv  of  SAtras  studied  bv  a  Charana  or  Brtlhminical 
Rchocj],  those  which  have  become  isolated  by  tho  extinction 
of  tho  school  and  tho  loss  of  its  other  writings,  those  which 
have  been  recast  by  a  second  hand,  and  finally  those  which 
appear  to  be  extracts  from  or  fragments  of  larger  works. 


(a)  SVf  M.  Miillcr's  Hist,  of  Auc.  Skt.  Lit.  />/).  61,  132,  1I>9.  206— 20S. 
md  hit  letter  priuteil  in  Morley'i  Digest.  That  the  SOtrns,  eP])eciRlly 
thr  Grihyastitrai.  were  the  sources  of  the  Smritis  was  also  stated  hy  Pro- 
fcMon  !>tcuzler  and  Weber  in  the  Hrst  volnme  of  the  Indinche  Studicn. 

3ff  also  3  Mmr's  Sanskrit  texts,  26.     M.  Williams  In.  Wis   J 13. 
3 
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The  second  class,    the   poetical   Dharmasastras  may   be 
divided  into — 

1.  Metrical  redactions  of  Dharmasutras  and  fragfments 

of  such  redactions. 

2.  Secondary  redactions  of  metrical  Dharmasastras. 

3.  Metrical  versions  of  Grihyasiitras. 

4.  Forereries  of  the  Hindu  sectarians. 

As  regards  the  DharmasAtras,  it  will  be  necessary  to 
point  out  some  of  the  nio.^t  important  facts  connected  with 
the  history  of  the  ancient  civilization  of  India,  in  order  to 
make  the  position  of  tlit'so  works  in  Indian  literature  more 
intulliiriblc.  The  literarv  and  intellectual  life  of  India 
began,  and  was,  for  a  long  time,  centred  in  the  Brahmiuical 
schools  or  Charanas  It  has  been  from  the  earliest  times 
the  sacred  dutv  of  everv  youiuj^  man  who  belonj'ed  to  the 
twice-born  classes,  whether  Hraliman,  Kshatriya,  or  Vaisya, 
to  study  for  a  longer  or  shorter  period  under  the  guidance 
of  an  Achi'irva,  the  sacred  texts  of  his  hJakha  or  version  of 
the  Veda«  The  pupil  had  first  to  loarn  the  sacred  texts  by 
heart,  and  next  he  had  to  master  their  meaning.  For  this 
latter  purpose  he  was  instructed  in  the  auxiliary  sciences, 
the  so-called  Angas  of  tlie  Veda,  phonetics,  grammar,  ety- 
mology, astronomy,  and  astrology,  the  performance  of  tho 
sacrifices,  and  the  duties  of  life,  the  Dharma. 

In  order  to  fulfil  the  duty  of  Vidyadhyayana,  studying 
tho  Veda,  tho  young  Aryans  gathered  aroimd  teachers  who 
were  famous  for  their  skill  in  reciting  the  sacred  texts,  and 
for  their  learning  in  explaining  them;  and  regular  schools 
were  established,  in  which  the  sacred  lore  was  handed  down 
from  one  gen(Tati(.)n  of  pupils  and  teachers  to  the  other. 
We  still  possess  long  lists  which  give  the  names  of  those 
Acharyas  who  successively  taught  particular  books.  These 
schools  divided  and  subdivided  whun  the  pupils  disagreed 
on  some  point  or  the  other,  until  their  number  swelled,  in 
the  course  of  lime,  to  an  almost  incredible  extent.  If  wo 
believe  the  Charanavyi'ihu,  which  gives  a  list  of  these 
schools    or    CharaTia^,     tlie     IJnihman.':     who     ^5tudi(•d     the 
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Saraaveda  were  divided  into  not  less  than  a  thousand  such 
sections. 

The  establishment  of  these  schools,  of  course,  made  neces- 
sary the  invention  of  a  method  of  instruction  and  the 
production  of  manuals  for  the  various  branches  of  science. 
For  this  purpose  the  teacher  composed  Sdtras,  or  strings  of 
rules,  which  gave  the  essence  of  their  teaching.  In  the 
older  times  these  SAtras  seem  to  have  been  more  diffuse, 
and  more  loosely  connected  than  most  of  those  works,  which 
we  now  possess.  Most  of  the  SAtras  known  to  us  are  of  a 
highly  artificial  structure.  Few  rules  only  are  complete  in 
themselves ;  most  of  them  consist  of  few  words,  and  must  be 
supplemented  by  others,  whilst  certain  general  rules  have  to 
l>e  kept  constantly  in  mind  for  whole  chapters  or  topics. 
The  SAtras  are,  however,  mostly  interspersed  with  verses  in 
the  Anushtubh  and  Trishtubh  metres,  which  partly  recapi- 
tulate the  essence  of  the  rules,  or  are  intended  as  authorities 
for  the  opinions  advanced  in  the  SAtras. 

Each  of  the  Charanas  seems  to  have  possessed  a  set  of 
ftuch  SAtras.  They,  originally,  probably,  embraced  all  the 
Angas  of  the  Veda,  and  we  still  can  prove  that  they  certainly 
taught  the  phonetics,  the  performance  of  sacrifices,  and  the 
Dharma  or  duties  of  life.  We  possess  still  a  few  Priitisd- 
khyas,  which  treat  of  the  phonetics,  a  not  inconsiderable 
number  of  Srauta  and  Grihyasfttras,  and  a  smaller  collection 
of  DharmasAtras.  Three  amongst  the  latter,  the  SAtras  of 
Apa^tamba,  of  Satyashddha  Uiranyakesin,  and  of  Bau- 
dhayana,  still  form  part  of  tho  body  of  SAtras  of  their 
respective  schools.  In  tho  case  of  the  Uiranyakesi-SAtra^ 
the  connection  of  the  DharmasAtra  with  the  Srauta  and 
Grihya  appears  most  clearly,  as  all  the  SAtras  of  this  school 
are  divided  into  thirty-five  Prasuas,  or  sections,  of  which 
the  twenty-sixth  and  tweuty-seventh  contain  the  Dharma. 
All  the  three  works  above  mentioned  belong  to  schools, 
which  study  the  Black  Yajurveda.  The  first  and  the  second 
agree  nearly  word  for  word  with  each  other.  Amongst  the 
remaining  DharmasAtras,  those  of  Gautama  and  Vasishtha 
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stand  alone,  apparently  witliout  connection  with  any  school. 
But  we  know  that  there  were  schools  of  the  Gautamas  (a) 
and  Vasishthas  belongin^s^  to  the  Suinavcda,  whose  Sranta 
and  Grihya-Siltras  are  now  lost.  It  is  therefore  most  likely 
that  our  Smritis  belonged  to  these,  and  were  composed  by 
the  persons  who  founded  them,  bat  not  by  the  Vedic  Rishis 
bearing  the  names  of  Gautama  and  Vasishtha.  The  Vasish- 
tha  DharmasAtra  contains  a  very  large  number  of  Slokas, 
whilst  Gautama  has  none.  The  Vasishtha  is  unfortunately 
incomplete.  The  Calcutta  edition  contains  only  twenty-one 
chapters,  whilst  two  copies  procured  in  Puna  have  tweuty- 
eitrht  and  a  half. 

Another  Dhannasutra,  the  Vishmi-smriti,  seems  to  have 
been  recast  by  those,  who,  ignonmt  of  its  origin,  wished  to 
vindicate  it  to  the  god  Vishnu.  The  introductory  and  final 
chapters  of  this  work,  which  celebrate  Vishnu  in  rather 
extravagant  Slokas,  form  a  strong  contrast  to  the  sober 
aphorisms  of  the  body  of  the  work,  and  are  no  doubt  a  later 
addition.  Vishnu-siltras  aru  (piotiMl  (/^),  and  the  Smriti  is 
no  doubt  till'  Dharuia.vutra  of  a  (,'harana  which  bore  this 
name. 

Lastly,  there  arc  tin*  Usaiias,  Kaj^yai)a  and  Budha-Dhar- 
ina>astras,  small  treatises  whicli  refer  only  to  a  portion  of 
the  holy  Dhaniia.  Hy  tlu'ir  btyle  and  form  they  belong 
und<jubti'illv  to  the  l)haririasiitra<.  Ihit  it  wonhl  seem  that 
they  are  titlicM*  extracts  or  fragments  uf  larger  works.  In 
the  case  of  the  U^anas  this  is  certain,  as  we  meet  with 
numerous  (juotations  in  tlij  works  of  later  writers  from  the 
U>anas-Smriti,  which  refer  to  other  parts  of  the  law  than 
those  treate(l  nf  in  the  chaptt^-s  ii«>w  (.'xtant.  It  is  not  clear, 
however,  to  what  Veda  or  selmols  thesi'  books  belonged. 

As  may  be  seen  fr«»ni  tin*  s|»eeiniens  in  the  Appendix,  the 
Sutras  treat  of  th<'  Dliarnia  niueh  in  tlu'  .same  manner  as  the 


(a)  6>f  M.  MiilUi.  n    A.  S    \..,i>.  \'M      WMkt,  IihI.  Stud.  !..;>.  53. 
^6/  AVe  StenzltT.  lu.li^du-  Stmlun.  1.  /;   2l(> 
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poetical  Dliarinasastras.  But  they  are  not  like  some  of  the 
latter,  divided  into  a  section  on  Achura,  Vyavahdra,  and 
Prava^chitta.  The  Dharina  is  divided  into  Varaadharma, 
'*  the  law  of  the  castes,"  Asraraadharma,  "  law  of  the  orders/* 
Varnai^raraadharma,  '*  the  law  of  the  orders  of  particular 
castes,"  Gunadharma,  ''the  law  of  persons  endowed  with 
peculiar  qualities''  (of  kings),  Niraittadharma,  "  the  law  of 
particular  occasions''  (prayaschitta),  and  so  on,  quite  in  the 
manner  described  by  Vijninesvara  in  the  beginning  of 
Mitakshara  (a).  The  order  observed  is,  however,  not  always 
the  same.  Thus  much  only  seems  to  be  common  to  all  that 
they  first  give  the  "  sources  of  the  law,''  and  next  the  Varna- 
dharma,  beginning  with  the  duty  of  initiation  (upanayana). 

The  materials  out  of  which  the  Dharmasutras  have  been 
constructed,  are,  besides  the  rules  of  the  individual  authors, 
passages  from  the  Vedas,  quoted  in  confirmation  of  the  doc- 
trines advanced,  opinions  of  other  teachers,  which  are  also 
considered  admissible,  and  maxims,  which  were  generally 
received  by  the  Briihman  community. 

Tlie  latter  contain  that  which  had  been  settled  by  the 
"  samaya,"  or  the  concurrence  of  those  ''  learned  in  the  holy 
law"  (dharmajna).  This  "samaya,"  from  which  the  Dhar- 
masiktras  received  the  title  SamayachurikasAtras  (aphorisms 
referring  to  the  rule  of  conduct  as  settled  by  the  agreement 
of  the  wise),  is  also  especially  mentioned  as  one  of  the  sources 
of  the  law  (b).  Passages  of  this  kind  are  both  in  prose  and 
verse.  If  in  prose,  they  are  generally  distinguished  by  the 
addition  of  the  words,  iti  vijndi/afr,  '*  it  is  known  that;"  if 
in  verse,  they  are  mostly  introduced  by  the  phrase  atlutpyu- 
ddharanti,  *'now  they  quote  also."  Most  of  the  verses  of 
this  kind  lecur  in  nearly  all  the  Siltras.  Besides  these  verses, 
all  the  SiUras,  with  the  exception  of  Gantoma  and  Budha, 
are  interspersed  also  with  other  numerous  Slokas,  or  GiUhas, 
as  they  are  sometimes  called,  which  partly  are  attributed  to 


(fl)  Mit.  AcliAra,/.  I,  p.  1,  /.  7. 

{b)  A|Mstaiubi.  Dh  I.  /.  1,  2.    See  also  Y/ljiS.  I,  7 ;  Manu  II.,  12. 
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individual  authors^  such  as  the  Bh&Ilavins^  Harita,  Yama, 
Mauu,  &c.,  and  partly  belong  to  the  authors  themselves.  In 
the  latter  case  they  serve  to  sura  up  the  substance  of  that 
which  has  been  taught  in  the  preceding  Sfltras. 

The  method  of  introduction  of  Slokas  into  the  Sutras  is 
not  confined  to  the  Dharmasutras,  but  occurs  also  in  the 
Grihya  and  Srauta  works,  and  even  in  the  Br&hmanas, 
where  likewise  several  of  the  Slokas  read  in  the  Dharmasu- 
tras are  found.  The  same  Slokas  recur  also  in  great  nnm* 
bers  in  the  poetical  Dharmasastras,  sometimes  with  slight 
variations  ;  and  they  contributed,  as  will  be  shown  present- 
ly, a  good  deal  to  the  rise  of  the  latter  class  of  works.  Some 
of  the  Dharmasutras,  especially  Vasishtha,  contain  a  very 
large  number  of  Slokas,  so  that  some  chapters  contain 
hardly  anythiug  but  verse. 

As  regards  the  age  of  the  Dharmasutras,  they  are  probably 
as  old  as  the  schools  to  which  they  belong ;  and  possess 
therefore  a  considerable  antiquity.  The  existence  of  works 
of  this  class  is  expressly  testified  by  Patanjali,  the  author  of 
the  famous  Mahabhashya,  who  lived  in  the  second  century 
before  Christ  (<^/).  As  Yaska,  the  author  of  the  Nirukta, 
who  belongs  to  a  much  more  remote  age  than  Patanjali, 
quotes  a  number  of  rules  on  law  in  the  Sutra  style,  it  may 
be  inferred  that  Dharmasutras  existed  also  in  his  time(fr). 
But,  of  course,  this  does  not  prove  anything  for  the  age  of 
the  particular  Dhamasutras  which  have  come  down  to  us. 
Regarding  them  we  learn  from  tradition  that  Baudhayana 
is  older  than  Apastamba  and  lliranyakesi  Satyashadha.  Of 
the  latter  two,  Apastamba  seems  to  be  the  older,  as  Hiranya- 
kesin  agrees  nearly  literally  with  the  latter,  but  has  some 
additions  of  its  own. 

Regarding  the  remaining  books,  it  appears  that  Gautama 
is  older  than  Vasishtha,  as  the  latter  gives  two  quotations 
from  the  former.     Amongst   the  lost  Smritis   there  are  two 


[a)  Wehor.  Indische  Stiuhen  I.,  p.  143. 
{b)  YAska.  Ninikta  \\\,.  p,  3.29^. 


INTRODUCTION.]  THE    SM^ITIS.  23 

which  likewise,  to  judge  from  the  quotations,  were  written 
in  prose  and  verse,  mixed,  and  belonged  therefore  to 
the  class  of  the  Dharmasutras.  One  of  the  works  is  the 
Smriti  of  Harita,  who  appears  to  have  been  a  teacher 
ID  a  school  belonging  to  the  Black  Yajurveda,  as  an- 
cient works  belonging  to  teachers  of  this  Veda,  such  as 
Apastamba  and  the  Taittirija  pratiiiakhya,  quote  him 
repeatedly.  The  other  book  is  the  Sankha-dharmasastra, 
and  it  is  highly  interesting  that  we  still  possess  a  work 
which  is  part  extract  from,  part  versification  of,  the  Sutras  of 
the  old  Sastra.  Among  the  now  current  Sraritis,  there  is 
the  Brihachchhankha,  or,  as  it  is  called  in  some  MSS,  the 
Vriddhasankha,  consisting  of  eighteen  chapters,  which  treat 
of  Achura  and  Prayaschitta.  The  whole  book  is  in  verse 
with  the  exception  of  two  chapters,  the  twelfth  and  thirteenth, 
where  prose  and  verse  are  mixed.  A  comparison  of  the 
passages  from  the  old  Sankha,  quoted  by  .Vijuiincsvara  in 
the  Prayaschittakdnda,  with  the  corresponding  chapters  of 
the  Brihachhankha,  shows  that  the  latter  contains  nearly  all 
the  verses,  whilst  the  Sutras  have  either  been  left  out,  or  in 
a  few  instances  changed  into  verse. 

As  at  the  same  time  the  Brihachchhanka  does  not  contain 
anything  on  Civil  Law  which,  according  to  the  quotations 
in  the  Mitdkshara  and  other  works,  was  treated  in  the  old 
Dharmasastra,  it  appears  that  the  present  work  is  not  even 
a  complete  extract.  But,  nevertheless,  it  is  of  importance, 
as  it  clearly  shows  how  the  metrical  law  books  arose  out  of 
the  Sutras.  We  have  assigned  to  it  a  place  intermediate 
between  the  Sutras  and  metrical  Smritis,  because  it  still 
comprises  the  two  small  chapters  containing  Sutras. 

In  the  first  division  of  the  second  class  of  Smritis,  the 
Dharmasastras,  which  are  versifications  of  Dharmasutras,  we 
may  place  those  attributed  to  JIanu,  Yajnavalkya,  and  per- 
haps those  of  Parasara  and  Saihvarta,  and  the  fragments 
ascribed  to  Narada  and  Brihaspati.  The  first  two  amongst 
these  books  have,  like  nearly  all  the  poetical  DharmaJ^astrap, 
an  introduction  prefixed,  in  which  the    origin   of  the    work 
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is  described,  and  its  composition  or  rather  revelation, 
just  as  in  tho  case  of  the  Purauic  writings,  is  said  to 
have  been  caused  by  the  solicitations  of  an  assembly  of 
Rishis.  In  the  case  of  the  Manu-smriti,  this  exordium  has 
been  excessively  lengthened  by  the  introduction  of  philoso- 
phical matter,  so  that  it  forms  a  whole  book  of  119  verses. 
Moreover,  the  fiction  that  the  book  is  being  recited  is  kept 
up,  in  the  Manu-smriti,  by  tho  insertion  of  Slokas  in  the 
middle,  in  which  the  conversation  between  the  reciter  and 
the  sages  is  taken  up  again  (a),  whilst  in  Yajfiavalka's  work 
the  Risliis  praise  in  tho  last  versos  the  rules  pronounced  by 
the  sage.  This  kind  of  introJiictiou,  which  tho  Dharmasastras 
have  in  common  with  tho  Puranus,  some  of  the  sectarian 
Upanishads,  and  tho  psou  Jo-astronomical  SiJdhiintas,  though 
founded  on  tho  ancient  custom  of  reciting  literary  produc- 
tions at  festive  assemblies,  the  Sabhas  of  our  days,  may  be 
considered  as  a  sign  of  comj)arativoly  recent  composition. 
For  most  of  those?  works  liavo  been  proved  to  be  of  modern 
origin,  and  thore  are  no'sullicient  proofs  that  the  rest  be- 
long, in  their  present  form,  to  any  groat  antiquity. 

Another  reason  to  show  that  tho  poetical  Dharma^^astras 
are  oi  modern  date  has  boon  brought  forward  by  Professor 
Miillor  (//).  He  contends  that  tho  use  of  tho  Anu>htubh  sloka, 
in  which  thoy  are  written,  belong-;  to  the  ago  which  followed 
the  last  period  of  tho  Vc^lic  ago,  the  Sutra  j)(Tiod.  IVofessor 
(ioldstiioker  has  since  shown  (<•)  that  works  written  in  con- 
tinuous Slokas  existed  at  a  much  earlier  ptM'iod  than  supposed 
by  Professor  Miillor,  in  fact  bof<»re  the*  yoar  200  ij.  c.,  which 
Protossor  MiilliT  gives  as  tho  end  of  tho  Sutra  period.  Still  it 
would  soom  that  w(»  may  avail  ourselves  of  Professor  Muller's 
argument  in  onh'r  to  prove  the  late  date  of  the  poetical 
l)harmaN\stras.  For,  though  the  composition  of  Sloka  works 
and  Sutras  may  have  gone  on  at  the  same  time,  nevertheless 


\a)  Sff,  e.  g  ,  Maim  XII. /;.  1. 
(h.  Hist.  Aiic.  Sa?»  Lit./).  n^\ 
('')   MaiiruM  kalpnsMtra.  /»    7'' 
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it  appears  that  almost  in  every  branch  of  HindA  science 
where  we  find  text-books  in  prose  and  in  verse,  the  latter 
are  only  more  recent  redactions  of  works  of  the  former  class. 
If  we  take,  for  instance,  the  case  of  grammar,  the  Sangraha 
ofVyddi(a),which  consisted  of  one  hundred  thousand  Slokas, 
is  certainly  older  than  the  prose  grammars  of  Vopadeva, 
Jainendra-pAjyap&da  (6)  and  Hemachandra  (h).  But  we  know 
that  in  its  turn  it  was  preceded  by  the  works  of  SakatSyana, 
P&nini,  and  others  who  wrote  SAtras.  In  a  like  manner 
the  numerous  K&rikas  on  philosophy  are  younger  than 
the  SAtras  of  the  schools  to  which  they  belong,  just  as  the 
Sangrahas,  Pradip&s,  and  Parisishtas  are  of  more  recent  date 
than  the  SAtras  on  Srauta  and  Grihya  sacrifices,  which  they 
Rupplement  and  illustrate.  For  all  we  know,  the  Grihya- 
sangraha  of  Gobhilaputra,  or  the  Karmapradipa,  of  KatyA- 
yana  may  be  older  than  the  Grihyasfttras  of  P^raskara  or 
Asvalayana,  but  both  are  of  later  date  than  the  Grihyasfl- 
tra  of  Gobhlila,  which  they  explain,  and  the  Pradipa  is 
younger  also  than  the  writings  of  V&sishtha  (c),  the  founder 
of  the  Vasishtha  school  of  Samavedi  Brtlhmans.  In  short, 
we  never  find  a  poetical  work  at  the  head  of  a  series  of 
scientific  works,  but  always  a  SAtra,  though,  at  the  same 
time,  the  introduction  of  metrical  hand-books  did  not  put  a 
stop  to  the  composition  of  SAtras.  If  we  apply  these  results 
to  the  Smritis,  it  would  seem  probable  that  Dharmas^stras, 
like  those  ascribed  to  Manu  and  Yajfiavalkya,  are  versifica- 
tions of  older  Sutras,  though  they,  in  their  turn,  may  bo 
older  than  some  of  the  Sutra  works  which  have  come  down 
to  our  times. 

Tliis  view  may  be  supported  by  some  other  general  reasons. 
Firstly,  if  we  take  off  the  above-mentioned  introductions, 
the  contents  of  the  poetical  Dharma>ustras  agree  entirely 
with  those  of  the  Dlinrrr.  utras,    whilst  the   arrangement  of 

{a)  See  GolcUtiicker,  Mdnavakalpas,  p.  78. 
i6)  Grammartaiis  of  the  tenth  ami  twelfth  centuries,  a.  d. 
c>  He  quotes  the  VaiUtha  Sr/idtiha-kalpa,  or  rules  on  the  performance 
of  foDciml  oblations. 
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the  subject-matter  differs  only  slightly,  not  more  than  the 
Dharmasutras  differ  amongst  themselves.  Secondly,  the 
language  of  the  poetical  Dharmasfttras  and  Dharmasastras  is 
nearly  the  same.  Both  show  archaic  forms,  and  in  many 
instances  the  same  forms.  Thirdly,  the  poetical  Dharmasft- 
stras  cont-iin  many  of  the  Slokas  or  Gdthas  given  in  the 
DharmasAtras  and  some  in  an  apparently  modified  form. 
Instances  of  the  former  kind  are  exceedingly  numerous.  A 
comparison  of  the  Gathas  from  Vasishtha,  Baudhayana, 
Apastamba,  and  Hiranyakesin  with  the  Manu  Smriti,  shows 
that  more  than  a  hundred  of  the  former  are  incorporated  in 
the  latter. 

But,  lastly,  some  passages   of  the  poetical  Smritis  show 
unmistak -able  signs  that  they  are  versifications  of  Sutnis. 

As  tlie  great  object  of  the  Sutra  writers  was  shortness,  in 
order  that  the  pupils  of  their  schools  might,  by  learning  as 
few  words  as  possible,  bo  able  to  remember  the  more 
explicit  teaching  of  the  master,  they  invented  a  peculiarly 
intricate  system  for  arranging  their  subjects,  according  to 
which  certain  fundamental  rules  have  to  be  kept  in  mind, 
certain  important  words  have  to  bo  supplied  with  each  suc- 
ceeding rule.  Ik\sidc\s,  thoy  use  certain  words,  especially 
jnirtich }!,  in  a  peculiarly  pregnant  sense,  which  is  unknown 
in  the  common  language.  All  those  peculiarities  occur  also 
in  the  poetical  Dharmasastras.  Everybody  who  has  read 
^lanu  in  Sir  W.  Jones'  translation  will  know  how  frequently 
the  text  is  illustrated  by  the  addition  of  words  in //a/ic*, 
without  which  it  would  bo  (Mther  uuiiitelligible  or  self- 
(^••utradictorv  ;  and  it  will  bu  riMneinbc^n^d  how  much  more 
eonsitlcrable  are  the  additions  which  Vijnane>vara  is 
Dblig^nl  to  make  in  order  to  render  Yajnavalkya's  rules 
intelliunble. 

As  regards  the  j)i'culiar  manner  in  which  the  particles  are 
used,  it  will  be  sullicicnt  to  point  out  the  force  which  is  attri- 
buted to  the  particle  'cha/  *  and,'  in  several  passages  of  the 
Yrijnavjilkva  Dharnia  iistra.  'J'hus  Yajnavalkya,  II.  135, the 
piirtido  '  chaiva,'  'also,*  which  stands,  in  the  enumeration  of 
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the  heirs  to  a  man  without  male  issue,  after  the  word 
daughter,  indicates,  according  to  the  Mitakshara  (a),  that  the 
daughter's  son  must  be  inserted  after  the  daughter.  Similar 
ecceDtricities  of  language  occur  in  other  Sutras,  and  their 
occurrence  in  the  Dharmasastras  shows  the  close  connexion 
of  the  latter  with  the  former.  In  fact,  it  would  seem  that 
they  may  bo  considered  remnants  of  the  Sutra  style,  which 
the  composers  of  the  poetical  Smritis  forgot  or  disdained 
to  eliminate. 

It  is  for  these  reasons,  and  for  the  facts  connected  with 
the  Brihachchaukha,  that  we  consider  the  poetical  Dharma- 
sastras to  be  versifications  of  ancient  Sutras  and  collections 
of  ancient  Gathils,  and  in  the  case  of  those  of  Manu  and 
Yajnavalkya  it  is  possible  even  to  conjecture  to  which  school 
their  originals  belonged.  According  to  the  Charanavyuha, 
a  list  of  the  various  Br^hminical  schools,  the  Manavas  are 
a  subdivision  of  the  Maitruyanlyas,  who  study  a  Sakha 
or  redaction  of  tho  Black  Yajurveda.  In  .the  present  day 
Brahmins  who  profess  to  be  adherents  of  the  Manava 
school  are  not  to  be  found.  But  the  Maitrayanlyas,  of 
whom  there  are  some  remnants  in  Western  India,  use 
as  their  Sutnis  or  supplementary  treatises  those  entitled 
Manava-sutras,  i,e.  proclaimed  by  a  teacher  called  Manu. 
The  whole  of  tho  Manava  Srauta-siitras  and  Grihyasutras 
are  procurable.  But  the  Dharmasutra  is  unfortunately 
lost,  as  is  the  case  with  those  of  most  of  the  Charanas. 
Though  this  circumstance  prevents  a  decisive  settlement 
of  the  question  whether  our  M.  Dharraa-sastra  is  connected 
with  tho  Manavacharana,  still  its  title  makes  it  probable, 
and  if  such  ho  the  case,  Ilindu  tmdition  is  right  in  attribut- 
ing its  composition  to  a  Manu,  not  tho  Svayambhuva,  but 
the  head  of  the  Manavas  (/>). 

Tho    earliest    testimony    for    the    existence   of  a   p;»t'tic;il 

(a)  Colehrookc.  Mit.,  chapter  II-,  sec.  3,  pnra.  G.  For  similar  instaines 
itt  Mit.  AchAra/.  16,  p.  I'J,  rihI/.  26, />.  I,  /.  1. 

{h)  Comimre  M.  WiUiams*  In.  Wis.  *J1.*J.  Muir''«  Siinsknt  'IV\l«,  Vol 
III.,  p.  26. 
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Manu-smriti,  which  somewhat  resembled  the  work  we  now 
possess,  is,  according  to  what  has  been  said  above,  Varaha- 
mihira,  the  astronomer  of  the  6th  century  A.  D.  (a),  whilst 
the  text^  as  it  is  known  now,  is  only  attested  by  Medhatithi, 
who  probably  belongs  to  the  8th  or  9th  century.  The 
Manu  of  Vasishtha,  which  cannot  be  our  Samhita,  as  the 
latter  quotes  Vasishtha,  and  as  it  contained  Tristubh  verses, 
may  possibly  have  been  the  old  Sutra,  which  like  other 
works  of  the  kind  was  no  doubt  interspersed  with  Gath&s. 
We  should  consider  this  to  be  certain  if  we  felt  quite  sure 
about  the  correctness  of  some  MSS.  which  give  a  quotation 
in  prose  from  the  Manava,  whilst  others  show  a  verse  in 
its  stead. 

In  the   case   of  tho   Yiljnavalkya  Smriti   it  is   possible  to 

determine  with  greater  confidence  to  what  school  its  original 

belonged.     Yajiiavalkya   is  known   to  be  the  founder  of  the 

school  of  tho  Vajasaneyins,  who  study  the  White  Yajurveda, 

and  in  the  Smriti  (b)    it  is   expressly  stated   that  its  author 

is  the   same    Yajnavalkya  to    whom    the    sun    revealed   the 

Aranyaka,  namely,    the    Bj7ihadaraiiyaka  of  the  Yajurveda. 

Hence,  and  as  a  number  of  the  Mantras   prescribed  in  the 

Yajnavalkya   Smriti  at  various   ceremonies,   are  taken  from 

the  Vajasaneyi>akha   of  the  White  Yajurveda  (r),  it  seems 

very  probable  that  the  Sutra  on  which  this  Smriti  is  based 

belonged   to  the  Vajasaneyisaklia,    and  it   may   have  really 

proceeded  from  the  founder  of  that  Vedic  school. 

Rcfrardiiin:  the  Parasara  and  Saiuvarta  Smritis,  and  the 
fVaguit'iits  of  Brihaspati  and  Narada,  it  is  at  present  not 
possible  to  say  to  which  Vedas  or  schools  they  or  their 
originals  belonged  ((/). 

We  have  staled  already    above  that   it  is    very    doubtful 


.0)   V'A^v  \(\,  Nntr. 

;6>  Y.  in.  /).  1U>.     Ste  Miiller's  lIiM.  S    Lit.  1^29  ff. 
ir;   Sec  Y    I     JJf)      VAiavnnryi.nmhita  VII.  ;>.  'M  ;   Y.  \.  p.  231  =  V.S 
XIX.  p.  TH;  Y    1   ;;.  J.W  -.V;,,   S    XIll.  p   27. 
'd'  Src  Mull.  FI.  S.  L,(.  p.  91.     M.  Wilhams'  In.  Wis  304. 
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whether  Narada  has  anything  to  do  with  our  Manu. 
Though  a  good  many  verses  are  common  to  both,  this 
circumstance  cannot  be  used  to  prove  their  connexion,  after 
wbfit  wo  have  said  with  respect  to  these  Gathas.  Besides, 
the  two  works  differ  in  most  important  points,  such  as  the 
enumeration  of  the  titles  of  the  law,  the  number  and  manner 
of  the  ordeals,  the  permissibility  of  the  Niyoga,  or  appoint- 
ment of  widows,  of  remarriao^e  in  general,  &c.  The  final 
Bolution  of  this  question  requires  a  closer  examination  of 
both  works  than  has  yet  been  made. 

The  Smritis,  which  may  be  placed  under  the  second  head, 
that  of  secondary  redactions  of  metrical  Dharmasastras,  may 
be  subdivided  into  extracts  from  them,  and  enlarged  ver- 
sions. Of  the  first  kind  are  the  various  Smritis  which  go 
under  the  names  of  Angiras,  Atri,  Daksha,  Devala,  Prajapati, 
Yama,  Likhita,  Vyasa,  Sankha,  Sankha  Likhita,  Vriddhasa- 
tatapa.  All  these  works  are  very  small  and  of  little  signifi- 
cance. That  they  are  really  extracts  from,  or  modem  versions 
of,  more  extensive  treatises,  arid  not  simply  forgeries,  as  has 
been  supposed,  seems  to  follow  from  this,  that  some  of  the 
verses  quoted  by  tho  older  commentators  of  Yijnavalkya 
and  Manu,  such  as  Vijnanesvara,  are  actually  found  in  them, 
whilst  they  cannot  be  tho  original  works  which  those  law- 
yers had  before  them,  because  other  verses  quoted  are  not 
found  in  them.  In  tho  case  of  the  Vriddasatatapa-smriti 
the  author  or  compiler  himself  states,  in  the  beginning,  that 
ho  only  gives  an  extract  from  the  larger  work. 

To  the  second  subdivision,  that  of  the  enlarged  versions  of 
metrical  Smritis,  belongs  the  Brihatparasara.  It  was  com- 
posed or  proclaimed  by  Suvrata  (suvrataprokta  sainhita), 
and  is  divided,  like  its  original,  into  twelve  chapters,  which, 
however,  contain  3,300  Slokas,  against  the  581  or  592  of 
the  older  book. 

To  the  third  class,  that  of  tho  more  recent  compilations  in 
verse,  which  are  not  based  on  any  particular  old  works, 
belong  the  Lohita-smriti,  and  perhaps  Kapila.  The  author 
of  the    Lohita-smriti    states    in    the  last  verse  that  Lohita, 
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**  haviog  taken  the  essence  from  the  Sastras^  has  proclaimed 
this  work  for  the  welfare  of  mankind/' 

The  fourth  division,  that  of  the  versified  Grihyasutras, 
inchides  tho  two  Asvalayana-smritis  and  the  RO-called 
Brihachchhaunaka^  or  Saunakiya  Karika.  Both  the  Asvala- 
yana  Dharmasastras  are  nothing  but  simple  paraphrases  of 
the  Grihyasutra  of  that  author,  and  the  Brihadasvalayana  is 
distinguished  only  by  this  peculiarity,  that  it  contains  the  same 
matter  twice,  "for  the  sake  of  the  slow- minded,"  together 
with  some  Slokas  on  Rajaiilti  or  '  high  politics/  The  Saaua- 
kasmriti  is  interesting,  not  only  because  it  seems  to  be  the 
last  remnant  of  the  Smtlrta  writings  of  this  famous  teacher, 
but  also  because  it  has  apparently  been  worked  over  by  a 
Vaishnava  of  the  school  of  Ramauuja,  and  affords  another 
instance  of  the  activity  which  this  sect  displayed  in  turning 
ancient  writings  to  its  own  account.  The  details  on  this 
work  will  bo  found  in  a  paper  laid  before  the  Asiatic 
Society  of  Bengal  in  September  18G6. 

The  fifth  class  of  Smritis,  or  that  containing  the  forgeries, 
is  unfortunately  of  not  small  extent.  Tho  Vaishnavas  seem 
to  have  been  most  unscrupulous  in  using  old  names  for 
giving  weight  to  their  doctrines.  They  have  produced  tho 
Brihaddharita,  two  Vashishthasmritis,  a  Sandilyasmriti,  and 
the  Laghu  Vishnu.  These  books  represent  various  shades 
of  the  Vaishnava  creed.  Some  are  extremely  violent  in 
their  diatribes  against  other  sects,  and  teach  practices  and 
doctrines  which  would  have  astonished  the  old  Rishis  whose 
names  they  appropriated,  whilst  others  are  more  moderate, 
and  conform  more  to  the  Smarta  practices.  Tho  most  ex- 
treme are  Bi/iddharita  and  the  third  Vaiishtha  of  the  list 
given  in  the  first  edition  of  this  work. 

There  is  only  one  work  which  may  be  safely  called  a 
Saiva  production,  the  second  Gautama  of  the  list.  It  dis- 
tinguishes itself  from  the  common  Smurta  works  only  by 
occasionally  inculcating  the  worship  and  pre-eminence  of 
Siva.  The  rites  prescribed  are  what  one  at  the  present  day 
would  call  Smarta.     Besides  these,  some  other  small  works 
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belong  to  this  class^  amongst  which  the  second  Apastamba 
and  the  second  Usanas  may  be  named.  Their  rules  do  not 
show  any  particular  sectarian  tendencies.  It  will,  however, 
be  proper  to  call  them  forgeries,  because  they  bear  the 
names  of  ancient  teachers,  though  they  apparently  have 
nothing  to  do  with  the  authentic  writings  of  these 
persons.  On  the  other  hand,  it  must  for  the  pre- 
sent remain  undecided  whether  the  very  common- 
place Sastras  attributed  to  Visv4mitra  and  Bharadv&ja  are 
modern  fabrications,  or  are  versifications  of  older  Sutras,  for 
which  latter  opinion  there  is  some  foundation,  as  in  the  case 
of  BharadvAja,  since  a  great  part  of  the  writings  of  a  Bha- 
radvaja  school,  belonging  to  the  Black  Yajurveda,  is  still  in 
existence. 

In  concluding  this  sketch  of  the  Smriti  literature,  it 
ought  to  be  remarked  that  the  opinions  advanced  regarding 
its  origin  and  development  arc  supported  by  the  analogies  of 
other  branches  of  Hindu  literature.  The  older  portions  of 
the  Upanishads,  or  the  theological  portions  of  the  Vedas, 
eitlior  still  form  part  of  the  collections  of  texts  (Sakhas) 
studied  by  the  various  schools,  or  can  bo  shown  to  have 
belonged  to  such  collections.     Thus  the  Aitarcya   and  Kau- 

0 

shitaki  Upanishads  are  incorporated  in  the  Sukhas  of  the 
Rigveda  which  bear  those  names,  the  Taithiriya  Varuni  and 
others  in  the  Taithiriya  Sakha,  and  the  Maitrnyani  in  the 
Maitrayani-sakha  of  the  Black  Yajurveda,  the  Brihadaranya 
ia  the  Vajasaueyi  and  other  Sakh;\s  of  the  Whit<?  Yajurveda, 
whilst  the  names  and  intents  of  such  works  as  the  Bushkala 
and  Jabala  Upanishads  show  that  they  belong  to  extinct 
Sakhas  of  the  Rig  and  Samavedas.  Next  we  have  Upani- 
sh.i<ls  which  have  been  recast  by  the  adherents  of  the  fourth 
Veda,  the  Atharvan,  then  Upanishads  which,  though  count- 
ed as  parts  of  the  Atharvaveda,  proceeded  apparently  from 
adherents  of  tho  philosophicid  schools,  and  lastly  the  fabrica- 
tions of  the  sectarians.  Whilst  the  first  classes  of  Upanishads 
are  written  in  archaic  Sanskrit  prose,  or  prose  mixed  with 
verse,  the  later  works  show  thecommon  Sanskrit ;  very  many 
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aro  in  verse ;  and  in  some  instances  the  connexion  between 
the  prose  and  metrical  treatises  can  be  clearly  traced. 

In  all  this  the  analogy  to  the  Smriti  literature  is  obvious, 
and  here  also  appears  the  truth  of  our  fundamental  position, 
namely,  that  the  fountain-head  of  intellectual  life  and  of 
literature  is  to  be  found  in  the  Br^hminical  schools  which 
studied  the  various  branches  of  the  Vedas.  Even  in  the  case 
of  grammar,  and  of  astrology  and  astronomy,  the  correctness 
of  this  principle  might  be  demonstrated,  though  not  with  so 
much  certainty,  since  the  oldest  works  in  these  branches  of 
science  are  lost,  or  at  all  events  have  not  yet  been  recovered. 
The  bearing  of  our  view  regarding  the  history  of  the  Smritis 
on  their  interpretation,  and  on  the  estimation  in  which  they 
must  be  held,  is  obvious.  The  older  Smritis,  and  the  origi- 
nals of  the  rest,  are  not  codes,  but  simply  manuals  for  the 
instruction  of  the  students  of  the  Charanas  or  schools.  Hence 
it  is  not  to  be  expected  that  each  of  these  works  should 
treat  its  subject  in  all  its  details.  It  was  enough  to  give 
certain  general  principles,  and  only  those  details  which 
appeared  particularly  interesting  to  each  individual  teacher. 
It  is  therefore  unreasonable  to  charge  the  Smritis  as  "  codes," 
with  a  want  of  precision,  and  of  discrimination  between 
moral  and  legal  maxims,  &c.  Such  strictures  would  only  be 
justified  if  they  were  really  "  codes  "  intended  from  the  first 
to  settle  the  law  enforceable  between  man  and  man.  At  the 
same  time  it  will  appear  that  the  statement  of  the  Hindus 
that  the  various  Smritis  are  intended  to  supplement  each 
other  is  at  least,  to  a  certain  extent,  correct.  As  none  of 
the  Smritis  is  coni[)lete  in  itself,  it  is  of  course  only  natural 
that  the  lawyer  should,  if  one  fails,  take  his  refuge  in  the 
others,  which,  on  the  whule,  an;  written  in  a  kindred  spirit. 
It  would  nevertheless  be  very  unwise  to  use  them  indiscrimi- 
nately, since  they  contain  also  a  great  many  contradictory 
statements.  It  will  be  necessary  to  examine,  in  every 
special  case,  whether  the  Smriti  from  which  the  supple- 
mentary information  is  to  be  derived  agrees  in  its  princi- 
ple«*,  on    the  point  in  question,   with  th(*  book  which  serves 
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as  a  fundamental  authority,  as  only  in  the  latter  case  will 
it  be  possible  to  use  the  additional  information  with  confi- 
dence. 

At  the  same  time  it  appears,  from  the  description  of  the 
Smriti,  that  on  account  of  the  numerous  forgeries  and  recasts 
of  ancient  works,  it  will  be  dangerous  to  use  any  dharmasastra 
without  having  ascertained  whether  it  be  genuine  or  not. 

10.  The  Vcdas, — The  fountain-head  of  the  law  is,  accord- 
ing to  the  Hindus,  the  Veda,  or  Sruti,  the  revelations.  By 
the  latter  word  they  understand  the  four  Vedas — the  Rig, 
Yajns,  Saman,  and  Atharvan,  in  all  their  various  Sakhas  or 
redactions.  Each  Veda  consists  of  two  chief  portions,  the 
Mantras  and  the  Brahmanas.  The  former  are  passages  in 
prose  and  verse,  which  are  recited  or  sung  by  the  priests  at 

• 

the  great  sacrifices ;  the  latter  contain  chiefly  rules  for  the 
perfonnance  of  the  sacrifices,  and  theological  speculations  on 
their  symbolical  meaning  and  their  rewards,  as  well  as,  in 
the  Aranyaka  portion,  discussions  of  philosophical  problems. 
As  may  be  expected,  the  Vedas  contain  no  continuous  trea- 
tises on  the  Dharma,  but,  incidentally,  a  good  many  state- 
ments of  facts  connected  with  all  the  sections  of  the  law  are 
found. 

The  chapters  from  Apastamba,BaudhAyana,and  Vasishtha, 
translated  in  the  Appendix,  furnish  several  examples  of  this 
kind.  Thus,  for  instance,  Baudhayana  II.,  2,1,  states, ''  The 
Veda  declares  that  Manu  divided  his  ancestral  property 
amongst  his  sons.  (A  man  may  therefore  divide  his  pro- 
perty) equally  amongst  all  without  difference.  Or  he  may 
reserve  for  the  eldest  son  the  best  part."  (For)  the  Veda 
says:  "  And  they  do  distinguish  the  eldest  son  at  (the  divi- 
sion of)  the  property.''  It  is  very  interesting  to  observe 
that  Apastamba,  who  quotes  (II.  1  !•,  11  and  12)  the  same 
passages,  disputes  their  applicability. 

For  the  lawyer  of  the  present  day  the  Voda  has  little 
importance  as  a  source  of  the  law.  Its  soundness  and  supe- 
riority to  all  other  authorities  are  in  general  terms  recog- 
iiiz-ed,  see  Manu,  XII.  10(».     When  sacred  texts  differ,  both 

s 
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must,  if  possible,  be  given  effect  to.  Manu  II.  14.  Mit.  Vyav. 
K^n.  f.  8,  pi.  15,17,  translated  in  I.Macn.  H.  L.  188;  but,  as  the 
example  above  quoted  shows,  the  Hindus  themselves  are  by 
no  means  unanimous  how  far  the  incidental  notices  of  legal 
maxims  followed  in  the  old  times  are  now  applicable.  But 
a  careful  investigation  of  the  state  of  the  law,  as  it  was 
assuming  a  coercive  force,  in  the  Vedic  age,  will  no  doubt 
yield  important  results  for  the  history  of  the  Hindu  law. 


II, — Sumviarij  of  the  HinJd  Law  of  Inheritance^  according 
to  the  authorities  current  in  the  Bombay  F residency, 

§  1.— DEFINITION  OF  THE  LA.W  OF  INHERITANCE. 

The  Lata  of  Inheritance  comprises  the  7'ides  according  to  which 
property,  on  tJie  civil  or  natural  death  of  the  owner,  devolves 
upon  other  persons,  solely  on  account  of  their  relation  to  the 
former  owner, 

Remakks. 

1.  The  title  of  the  Hiudil  law  under  which  the  law  of 
inheritance  falls  is  the  Dajabhaga,  i.e.,  according  to  the 
usual  translation,  ^^  the  division  of  inheritance/'  Daya,  lit. 
a  '  portion,'  is  defined  by  Vijnanesvara  as  *  the  wealth  (pro- 
perty) which  becomes  the  property  of  another  solely  (a)  by 
reason  of  his  relation  to  the  owner,'  and  vibhaga,  lit. 
'  division,'  as  ^  the  adjustment  of  divers  rights  regarding  the 
whole  by  distributing  them  or  particular  portions  of  the 
aggregate  (h): 

It  thus  appears  thxt  the  Dayavibhaga  includes  not  only  the 
law  of  inheritance,  but  the  rules  for  the  division  of  any 
estate,  in  which  suvoral  persons  have  vested  rights,  arising 
out  of  their  relation  to  the  owner.  Actually,  however,  the 
contents  of  the  chapter  called  Dayavibli/lga  are  still  more 
miscellaneous,  as  the   Uindi\   law  vers  were  obliired  to  intro- 


(a)  CoU'brooko.  Mit.  Chapter  I.,  sec.  I.,  para.  2. 
ib)  liH,  para.  A.    Sec  Book  II.,  Introduction. 
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ducc  into  it  discussions  on  the  nature  and  the  various  kinds 
of  property,  on  account  of  the  want  of  a  separate  title  for 
these  matters  in  the  system  of  the  Smritis. 

2.  The  civil  death  of  a  person  results  from  his  entering 
a  religious  order,  or  being  expelled  from  his  caste  by  means 
of  the  ceremony  called  Ghatasphota,  the  smashing  of  the 
waterpot  (a). 

3.  The  relation  or  connection  (sambandha)  which  gives 
to  a  person  a  right  to  inherit  another's  property,  may  be  of 
six  kinds : — 

a.  Blood  relationship. 

b.  The  relation  of  adoptee  to  the  adopterand  his  family. 
r.     Connexion  by  marriage. 

(/.     Spiritual  connexion. 

€.     Co-membership  of  a  community  or  association. 

/.     Relationship  of  a  ruler  to  his  subjects. 

§  2.— SUBDIVISIONS  OF  THE  LAW  OF 

INHERITANCE. 

The  Law  of  Inhenianrc  may  he  arranged,  according  to  the 
natural  or  legal  status  of  the  person  by  whom  tlis  property 
is  left,  under  the  following  heads: — 

I.     Rules  reoardino  the  Scccession  to  a  Male. 

A,  To  a  homtrholder  (grihastha)  who  is  a  member  of  an 
undivided  fa mily  faiibhaktaj , 

B,  To  a  temporary  studunt  fiipaliurvthia  brahmachdrinj, 
to  a  sejtaratrd  householder  (vibhaMa  grihastha) ,  and  to  a 
united  householder  in  respect  of  his  separate  property, 

C,  To  a  reunited  coparcener  (sailisrishtin) , 

I).  To  a  pnfessed  student  (naishthiha  brahmachdrinj  aiid 
to  an  ascetic  (Yati  or  Sannyasin) . 

(«)  The  Viramitrodaya,/.  221,  p.  2,  /.  7,  states  expressly  that  persons 
who  are  only  patita  may  inherit  on  performing  the  penance  prescribed  to 
them,  and  it  is  said./.  2*22,  p.  1,  /.  10,  that  the  person  solemnly  expelled 
does  not  inherit.  Bhalchandn  Stlbtri,  in  Steele's  Law  of  Castes,  p,  55,  says 
that  a  member  of  a  family  who  has  lost  caste,  is  to  receive  his  share 
after  eipiation,  notwithstanding  an  intermediate  partition. 
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II.    Rules  reuakding  tuk  Succession  to  Females. 

A,  To  unmarried  femalK'fi. 

B,  To  viarried  females  haviinj  issue. 
G,     To  childless  married  females, 

III.    Rules  regarding  persons  excluded  from  Inheritance. 

Remarks. 

The  law  of  inheritHUco  is  divided  by  tlio  Hindus,  accord- 
ing to  the  nature  of  the  rights  of  heirs,  into  unobstructed 
(apratibandha)  succession,  and  succession  liable  to  obstruc- 
tion (sapratibandha).  Unobstructed  succession  comprises 
the  rights  of  sons,  sous'  sous,  and  their  sons,  to  the  inheri- 
tance of  their  fathers  and  ancestors,  whether  these  were 
members  of  undivided  or  of  divided  families,  and  the 
succession  in  an  undivided  family  in  general.  Succession 
liable  to  obstruction  is  subdivided  into  succession  (1)  to 
a  male  who  dies  without  sons,  sons'  sons,  or  great-grand- 
sons in  the  male  line,  (2)  to  a  reunited  coparcener,  (•'))  to 
an  ascetic,  and  (1)  to  women.  This  arrangement  of  the 
subject-matter  is  necessary  if,  as  is  done  by  the  Hindii 
lawvers,  the  laws  of  inheritance  and  of  division  are  treated 
of  under  one  title.  But,  as  it  is  greatly  wanting  in  clearness, 
especially  in  the  first  part,  relating  to  unobstructed  suc- 
cession, it  seems  advisable  to  desert  it  when  the  Law  of 
Inheritance  is  treated  of  by  itself. 

As  the  descent  of  property  varies  under  the  Hindu  law, 
chiefly  according  to  the  natural  and  the  legal  status  of  the 
last  possessor,  it  will  be  more  convenient  to  divide  the  rules 
of  this  chaj)ter  according  to  the  latter  principle.  ^  Succes- 
sion' should  therefore  be  first  divided  into  succession  to 
males  and  to  females.  Hindu  males  are  divided  according 
to  their  castes  into  Brahmins,  Kshatriyas,  Vaisyas,  and 
Siidras  {a).  The  members  of  the  first  three  castes  are  divided 
according   to    the    '  orders '     (A-ranuis)    into  Brahmacharis, 


i«)  SOilias  air  ahNa\>  coii^ulcrtHl  0^llla>^tha^.  a^  tht;   btudv  of  the  Vcdft 
li  foibuUkii  to  them. 
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**  stiidt^nts/^  Grihasthas,  "  householders/'  and  Yatls  or 
Saiinvasis,  "ascetics/'  The  Brahmachfiris  ajmiu  are  of 
two  kinds,  paying  or  temporary  students^  Upakurvanas,  or 
else  Naishtliikas,  '  professed  students/  such  as  from  the 
first  renounce  the  world.  Gh/ihasthas^  householders,  also  arc 
of  three  kinds.  They  may  bo  avibhakta,  members  of  an 
undivided  family^  vibhakta, 'separate/  or  samsrishtin,  're- 
united/ and  lastly  the  avibhakta  or  united  householder  may 
be  separate,  in  some  respects,  i.e.,  ho  may  hold  property 
to  which  his  coparceners  have  no  right. 

It  is,  however,  unnecessary  to  take  into  account  all  these 
several  varieties  of  status.  Under  the  present  law,  especially 
as  amended  by  the  Acts  of  the  Government  of  India,  caste 
has  littlo  importance  for  the  descent  of  property.  In  one 
instance  only,  that  of  the  illogitiraate  son  of  the  Sudra,  the 
old  distincti<m  holds  good.  Besides  the  separate  property  (a) 
of  the  united  hou.seholder,  the  property  of  the  Upakurvaua 
Brahuiachari,  the  temporary  student,  descends  like  that  of 
the  Vibhakta  Grihastha,  the  divided  householder  (/>).  Tho 
principles,  at  least,  applicable  to  the  succession  to  Naishthika 
Bmhmacharis,  professed  students,  are  the  same  as  in  the  case 
of  Saunyasis.  We  obtain  therefore  for  the  succession  to 
males  four  subdivisions  :  ( I)  the  succession  to  the  Avibhakta 
(irihastha,  a  householder  of  an  undivided  family ;  (2)  to 
the  Upakurvaua  Jirahmachari,  a  temporary  student,  and  to 
a  \'ibhakta  G.-ihastha,  a  sepamte  householder;  (3)  to  a 
Sans!;isliti  (Irihastha,  a  reunited  householder;  (i)  to  San- 
uya?is  or  Yatis,  ascetics,  and  to  Naishthika  Brahmacharis, 
professed  students. 

{a  There  arc  no  particular  rules  regurdiu*^  the  ilesceDt  uf  this  kiutl  of 
property.  But  the  fact  that  it  is  exeuipteil  from  the  rules  re^^ardiu)^ 
the  th\i«iou  of  the  property  of  uuitetl  coparceners,  shows  that  it  uiuht 
fall  under  the  rules  reganhnir  t!»e  property  of  separate  males.  For  the 
detinition  of  such  *  separate  property  *  (avibhaj)a),  see  Mit.  Chapter  I.. 
>ee.  V.  ;  Vyav.  May.,  Chapter  IV.,  Sec.  Vll  ;  and  Book  II.,  lutroduc- 
tioo. 

{h    See  Mit.  Chapter  11.,  :iec.  VIIL,  para-  ii. 
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Ill  the  case  of  females,  it  is  of  importance  whether  they  are 
uumarried  or  married,  and  whether,  if  married,  they  leave 
issue  or  not.  The  rules  regarding  the  succession  to  their  pro- 
perty may  therefore  be  divided  under  three  heads  as  above. 

§  3  ^.     SUCCP:SSI0X  to  the  PllOPERTY  OF  AN 
AVIBIIAKTA  GRIHASTIIA. 

• 

(1)  Sons,  Sons'  Sons,  and  their  Sons. —  The  property  of  a 
male  mrmhcr  of  a  united  famihj^  Avihhahta  Griliastha^ 
dcficcti'h^  per  stirpes,  to  his  soiis^  son's  sons,  and  son's 
son\^  sons^  who  wtTo  nnited  with  the  deomsed  at  the  time 
t>f  Jiifi  dtufJt. 

>S'''t'  13o(jk  I.,  Chapter  L,  St^ctiou  I.,  Question  1. 

Remarks. 

1.  The  thr^'o  do>ccnJants  in  the  male  line  take  the  in- 
horitance  by  virtue  of  tlie  right  which  vests  in  them  from 
thoir  birth  to  tlie  ancestral  fainilv  estate,  and  to  theimmove- 
able  ])ro])L'rty  accpiirod  by  their  father,  grandfather,  or 
great-grandfathor  (apralibandlia  daya),  and  they  r^' present 
these  persons  in  the  undivided  family.  (Mit.  Chap.  I.,  Sec. 
r>,  and  Sec.  1,  para.  o.  ;  \'yav.  ^lay.  IV.,  Sec.  1,  para.  3.) 
The  ultimate  reason  for  their  preference  to  other  coparceners 
must  be  sought  in  tlie  importance  attached  by  the  Hindu  to 
the  continuation  of  his  race,  audio  tln^  regular  and  con- 
tinuous presentation  t)f  the  oblation  to  his  manes  (sniddha). 

2.  The  rule  extending  the  apratibandha  daya  to  three 
descendants  conforms  to  the  views  of  Nilakantha,  Balam- 
bhatta,  Mitramisra,  and  of  the  eastern  lawyers.  <S'ce  Vyav. 
Mayukha  Ch.  IV.,/.  IV.;  Mann  IX.  ISO;  Col.  Dig.  B.  v.  T. 
oO(),  Comm.  The  ^liiakshara  nowht're  mentions  the  right 
of  the  son's  sou's  son,  and  its  commentiitor,  Visvesviira, 
states,  in  the  Madanaparijata,  that  the  vested  right  to  inhe- 
rit does  not  extend  further  than  the  grandson  (a).     Among 

[a^  MaaanajKiriiAta.  /.  22:^?,  i*.  '2.  L  7  (of  Dr.  r.ulil(T*s  MS).  In  the 
Sul)i)»lliiiii,  liowovi  r.  cotniutnliii;^  on  MitAkshanv  Ch.  1.,  S.  1,  pi.  3, 
Visvcsvar.i  r)li:iUa  sfi'MiN  V)  rofoirui/.c  a  rrjuvsciUiition  e.xlciuliujr  to  the 
j:rcal-j:raiulsoii,  it"  not  i'\on  farther. 
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the  authors  of  the  Dharmasastras  a  like  difference  of  opinion 
seems  to  have  existed.  But  at  present  the  right  of  the  great- 
grandson  may  be  considered  to  be  established  aud  the  Sustris 
assume  that  the  word  ^son*  includes  the  son's  son's  son. 

3.  Sons  who  have  separated  from  their  father  and  his 
family  are  passed  over  in  favour  of  sons  who  have  remained 
united  with  him,  or  were  born  after  the  separation.  Mit. 
Chap.  I.,  Sec.  2,  paras.  1  and  5;  Vyav.  May.  Chap.  IV.,  Sec.  4, 
paras.  16,  33,  ss. 

This  is  an  application  of  the  principle  that  a  joint  and  undi- 
vided succession  of  the  descendants  being  taken  as  the  general 
rule,  those  who  have  become  exceptions  to  it,  or  who  having 
been  exceptions  have  since  ceased  to  be  so,  are  treated  accord- 
ingly. Their  rights  of  succession  are,  as  to  their  mutual 
extent,  their  rights  in  a  partition  made  immediately  on  the 
death  of  the  propositus.  This  is  brought  out  most  clearly 
perhaps  in  the  first  Section  of  the  DA,ya  Kpamasangraha.  It 
is  in  general  rather  assumed  than  propounded,  as  after 
providing  for  representation  of  sons  by  grandsons  and  great- 
grandsons,  the  discussions  proceed  on  the  basis  of  the 
deceased  owner's  having  held  scparatclvj  without  which  there 
would  be  no  room  for  the  several  rules  to  operate,  since  in  a 
partition  on  his  death,  the  then  joint  owners  with  him  would 
take  the  whole.  Even  *'a  widow  cannot  claim  an  undivided 
property."  Ilnrnn  rtrshnd  v.  Musslt.  lladlia  Brchcr^  1. 
M.  I.  A.  437,  and  the  widow  comes  first  amongst  the  heirs 
on  fiiilure  of  male  descendants.  She  and  her  daughter  are 
eulitlod  only  to  maintenance  from  the  coparceners,  Manhmnt' 
icur  ft  (d  V.  Bhuijoo  rt  (//,  2  Burr.  1(32,  or  successors  to  a 
sepjirate  owner,  Rumoji  Ilunc  v.  Thnkuo  IJar*^  Ibid  4li7. 

(2)  Adopted  SoN.-J. — OiifaUurcoflrijUnnntcUtine  ofiho  body, 
adn^ftt  d  so}is  liiherif.  If  iions  be  b<n'n  in  ilio  aihqd*  r  ajitr  hr 
h'ls  adoi/(t(f  (1  soiiy  flir  lutfn'  inlirriffi  a  fonrth  ifharc, 

KXAMILKS. 

1.  At  B,  C  f<»rm  a  united  family.  A  adopts  A",  (hi  A's 
Jfcease,  A*  or  his  descendant  A-   or  A^,  takes  A's  sliare. 
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2.  A,  B,  C  form  a  united  family.  A  lias  a  legitimate 
son,  A^  The  latter  adopts  a  son,  A^.  IfA^  survives  A' 
and  A,  lie  inherits  A^s  share.  The  same  would  be  the  case 
if  A^  were  a  legitimate  son  of  the  body  of  A*,  and  adopted 
A',  and  the  latter  survived  A^,  A^  and  A. 

3.  A,  B,  C  form  a  united  family.  A  adopts  A*,  and  a 
son,  A",  is  born  to  him  afterwards.  On  the  death  of  A,  A* 
will  inherit  a  fourth  of  a  share,  and  A*  the  rest  of  A's  share. 

Authorities. 

Book  T.,  Chapter  II.,  Sec.  2,  Q.  1,  3,  and  lo;  and 
Soo.  4,  Q.  2. 

Bemark?^. 

There  are  no  special  authorities  mentioning  the  right  of 
Ihe  ado])t(»d  son  of  a  son  or  grandson  to  inherit  his  adoptive 
grandfather's  or  great-grandfather's  shares.  But  it  may  be 
inferred  from  the  "maxim  that  a  person  adopted  occupies  in 
every  respect  the  position  of  a  son  of  the  body  of  the  adop- 
ter. Sf.-e  Synopsis  of  the  IT.  L.  of  Adopt.,  Head  Fourth, 
Stokes'  II.  Law  Books,  p.  008. 

(3)  Tllkuitimate  Sons,  Grandsons,  and  (Jrkat-Grandsons. — 
Til  thi'  caac  of  a  SiitJni^  hcing  nn  ai'lhluilcfn^  his  shtirr^  on 
faHtirr  nf  Ihr.  fhnr  Ifjifltiiufo  Jrsrt'iiilanis,  I.^  iiihrrii''d  hy 
It  iff  iflcgliiniafc  .^nns^  grmuhoi/s^  or  (jrcai'tjrandinniH.  If 
h  fjiliiihlff  th  .sri'itihoiis  an  llrimj,  fho  llh'(j'ifiinatc  inJorif 
htilf  a  sJnii'f\ 

Al  THOIMTHIS. 

Book  I.,  Chapter  II.,  Sec.  1,  Q.  4;  Src.  :J,  Q.  1  ;  Sec.  11, 
Q.  1,  L\  3;  Vyav.  :May.  Chn])tcr  IV.,  Sec  IV.,  pani.  :32 ; 
2  St  ran  w  11.  L.  7n. 

Bemakks. 

1.  The  expression  «  lialf  a  share"  must  be  inlcTpreted 
in  accordancr  with  the  principh's  laiil  down  by  Vijnanc-vara, 
Mit.  (Miap.  1.,  Sec.  7,  para.  7,  i«':Xardiiig  the  *'  fourth  of 
^hart'  "  whirha  daiiL-'hter  inlnTii<.      CnnsiMnn-ntly,  if  A  heaves 
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a  legitimate  son,  A^,  and  an  illegitimate  son.  A*,  A*s  pro- 
perty is  divided  first  into  portions,  and  A*  receives  one-half 
of  such  a  portion,  and  A^  the  rest  (a). 

2.  In  the  passage  of  the  Mit&kshar&  referring  to  the 
rights  of  the  illegitimate  son,  it  is  stated  that  the  latter 
inherits  the  whole  estate  of  his  father  only  on  failure  of 
daughter's  sons.  But  this  can  only  refer  to  cases  wherein 
the  father  is  separated  (vibhakta),  as  daughters'  sons  do 
not  inherit  from  a  member  of  an  undivided  family.  On  the 
other  hand,  the  text  states  that  the  illegitimate  son  inherits 
on  failure  of  legitimate  brothers.  Here  it  must  be  assumed 
that  the  author  omitted  to  mention  the  sons  and  grandsons 
of  legitimate  brothers,  as  these  take  their  fathers'  and 
grandfathers'  place  by  the  law  of  representation  (see  §3(1), 
and  it  would  be  plainly  anomalous  that  a  daughter's  son, 
but  not  a  son's  son,  should  exclude  the  illegitimate  son  of  the 
propositus. 

(4)  Descendant  of  Emigrant  Hkir. — In  the  case  of  copar- 
ceners who  have  emigrated,  the  descendants  in  the  malo 
line  within  six  degrees  inherit,  on  return,  their  forefather's 
share. 

Authorities. 

MayOkha,  Chap.  IV.,  Sec.  4,  para.  24 ;  so  also  the 
Viramitrodaya.  Sec  the  case  of  Momji  Vishvandth  v. 
Ganesh  Vithal,  10  Bom.  H.  C.  R.  444. 

Remark. 

No  difference  in  the  rule  as  to  representation  arises  from 
the  parcener's  residing  abroad.  Mere  non- possession  does 
not  bar  until  the  seventh  from  the  common  ancestor  in  a 
branch  settled  abroad  ;  but  the  failure  at  the  same  time  of 
three  intermediate  links  prevents  a  rii^ht  from  vesting  in 
the  fourth  so  as  to  bo  further  transmissible  as  a  ground  for 
claiming  a  share  from  those  who  have  meanwhile  come  into 
possession    of  the   property.     When    they  have  resided  in 


(a.k  This  expUnition  is  also  expressly  given  in  the  Vir«niitrotUyi. 
6 
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the  same  province,  such  a  claim  can  be  set  up  by  the 
descendants  as  far  as  the  fourth  only  from  a  common 
ancestor,  who  was  sole  owner  of  the  property.  See  Coleb. 
Dig.  B.  V.  T.  396  Comm. ;  see  however  Book  II.  Intro- 
duction. 

(5)  Coparceners  of  the  Deceased. — The  share  of  an  wn- 
divlded  coparcener  who  leaves  none  of  the  abovementioned 
descendants  goes  to  his  undivided  coparceners. 

See  Book  I.,  Chap.  I.,  Sec.  2 ;  Chap.  11.^  Sec.  10,  Q.  5 ;  and 
for  Authorities^  see  Chap.  I.^  Sec.  2,  Q.  3. 

Remarks. 

The  Mitakshara  (Chapter  II.,  Sec.  1,  p.  7  and  20)  and 
Vyav.  May.  state  distinctly  that  the  rule,  as  given  above, 
holds  good  in  the  case  of  brothers,  but  not  that  it  touches 
the  case  of  more  remote  relations.  The  Sastris  generally 
hold  that  the  word  "  brothers  ^'  in  the  text  in  question  is 
intended  more  remotely  to  include  coparceners ;  in  fact  that 
it  contains  a  ''dikpradarsana,''  or  indication  of  the  principle 
to  be  followed.  There  can  be  no  doubt  that  they  are  right. 
For  the  law  of  representation  secures  also  to  remote  rela- 
tions the  succession  to  their  coparcener \s  share.  Thus  if  A, 
B,  C,  and  their  descendants  B',  B*^,  and  C^,live  as  a  united 
family,  and  at  the  death  of  A,  B'-^  and  C*  only  are  alive,  these 
will  be  the  sharers  of  A's  property,  as  they  represent  their 
grandfather  and  father  respectively,  and  the  latter,  accord- 
ing to  the  authorities  cited,  would  have  inherited  A's  share. 

The  rule  of  survivorship  in  an  undivided  family  was  recog- 
nized by  the  Privy  Council  in  Katama  Natchiar  v.  Rajah  of 
Shivayan<ja,  9  M.  1.  A.  531).  In  a  subsequent  case,  Raniprasad 
Ti'warry  v.  Shruchurn  Doss,  10  M.  I.  A.  490,  reference 
having  been  made  in  argument  to  Mit.  Chap.  II.,  S.  4,  their 
Lordships  seem  (sfp.  p.  504)  to  have  thought  that  the  plaintiff, 
in  claiming  one-fourth  only,  instead  of  one-half,  of  a  share 
in  a  joint  estate,  had  made  a  needless  concession  to  his 
nephews,  who  would  l)e  excluded  by  him  and  his  brother 
from  succession  to  a  third  brother  their  uncle  deceased,  but 
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the  Mitdkshara  in  the  place  referred  to  is  treating  of  sepa- 
rate property.  VijMnesvara^  Mit.  Ch.  1.,  S.  5.,  insists  on  the 
equal  rights  of  father  and  son  to  the  ancestral  estate^  so  also 
Vishnu,  XVIL,  17,  quoted  below;  and  by  the  exclusion 
of  nephews  in  favor  of  brothers,  the  case  would  frequently 
arise  of  a  united  family,  in  which  the  whole  of  the  property 
belonged  to  one  member.  The  law  of  partition  gives  to  the 
nephew  the  same  right  as  his  uncle,  and  requires  that  a 
division  of  the  common  property  be  deferred  until  the 
delivery  of  the  pregnant  widow  of  a  deceased  coparcener. 
Mitakshard  Chap.  I.,  Sec.  VI.,  pi.  11,  12;  Chap.  II.,  Sec.  I., 
pi.  30  ;  Vishnu,  Chap.  XVII.,  Sloka  23  ;  Yajil.  II.,  120, 135. 
The  case  of  Debt  Parshdd  v.  Thahur  Dial,  In.  L.  R.  1  All. 
105,  supports  the  views  just  stated.  In  a  Bengal  caso 
Sheo  Soondary  v.  Pirtha  Singh^  L.  R.  4,  In.  A.  147,  the 
Privy  Council  have  held  that  even  in  an  undivided  family 
the  uterine  brother  inherits,  to  the  exclusion  of  the  half- 
brother,  his  deceased  brother  s  share.  After  proving  in 
opposition  to  Srikara  that  while  Y&jfiavalkya*s  text  (II.,  135, 
136)  in  favour  of  brothers,  includes  both  those  of  the 
full-blood  and  those  of  the  half-blood,  the  subsequent 
texts,  as  to  connexion  by  blood  and  by  association,  give 
equal  rights  to  the  reunited  half-brother  and  the  separated 
whole-brother,  Jimutha  Vahana  in  the  Daya  Bh&ga  quotes 
Yama  to  show  that  the  rule  applies  only  to  divided  immove- 
able property,  since  the  undivided  property  appertains  to 
all  the  brethren.  This  has  apparently  been  understood  by 
their  Lordships  as  in  the  case  of  half-brothers,  meaning 
only  reunited  brethren,  so  as  to  leave  to  the  uterine  brother  a 
fuperiority  in  a  family  wherein  no  division  has  taken  place  ; 
bat  the  true  sense  seems  to  be  that  the  divided  half-brother  has 
no  rights  of  inheritance,  if  a  whole  brother  survive,  until  he 
becomes  re-associated,  while  the  whole  brother  on  account 
of  his  connexion  by  blood  retains  a  right  of  inheritance  in 
spite  of  separation.  The  half-brother  is  restored  to  a  place 
by  reunion.  (See  Prank ishn  Paul  Chowdry  v.  MathotTa- 
mohan  Paul    Chowdry,  10  M.  I.  A.  403;  and  Man u  IX.  212. 
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The  whole  brother  has  not  quite  forfeited  his  place  by  divi* 
sion ;  though  in  competition  with  another  whole  brother, 
unscparated  or  reunited,  his  single  connexion  does  not  avail 
against  the  double  connexion  of  the  latter;  and  on  his  return, 
having  a  double  connexion  with  his  own  whole  brothers,  he 
succeeds  to  them.  However  the  case  may  be  in  Bengal,  the 
Mitakshara  says  of  the  application  of  the  Slokas  (Yajn.  11. 
134,  139)  that  "partition  had  been  premised  (to  the  g^ene- 
ral  text  on  succession)  and  reunion  will  be  subsequently 
considered/^  so  that  in  Bombay  no  preferential  inheri' 
tance  of  brothers  in  a  united  family  can  arise  from  the 
texts.  It  is  the  same  in  Vishnu,  Chap.  XVII.,  Sloka  17, 
The  joint  property  being  traced  back  to  the  single  original 
owner  the  rights  of  partition  amongst  descendants,  and  of 
inheritance,  so  far  as  inheritance  can  subsist,  are  derived 
from  the  same  source  y>^rcs//r/)r.>'  without  distinction  of  mothers, 
these  being  now  all  of  e(jiial  caste,  nee  Mit.  Chap.  II.,  Sec.  1, 
pi.  30;  and  Chap.  I. ,  Sec.  5,  pi.  2  ;  Yajn.  II.  120,  121; 
10  Bom.  H.  C.  R.  441^  {^^^loro  Vlihvandth  v.  Ganesh  Vithal), 
In  Ncelkido  Drh.  v.  B^rrrhunJcr  Thakur,  13  M.  I.  A.  523, 
title  by  survivorship  is  said  to  be  a  rule  alternative  to 
that  founded  on  efficary  of  oblations,  and  it  is  on  this  latter 
that  the  decision  of  the  Calcutta  High  Court  is  founded 
(see  liajkisliore  v.  Goviud  Chunder,  In.  L.  R.  1  Calc.  27), 
which  has  been  followed  by  the  Privy  Council  in  Sheo  Soon* 
dary's  case.  The  Bengal  case  indeed  admits  a  diflference  of 
doctrine  under  the  Mitakshara.     Loc.  cit. 

As  to  charges  on  the  inheritance  undivided  property  is  not 
generally  in  the  hands  of  survivors  answerable  for  the  separate 
debt  of  a  coparcener  deceased.  (Vdnr&m  Sitdram  v.  Rdnu 
Pdndujl  ct  (tl,  11  Bom.  H.  C.  R.  7(>,  85.)  A  son's  obligation 
to  pay  his  father's  debt  depends  un  the  nature  of  the  debt^ 
not  on  the  nature  of  the  property  that  he  has  inherited,  Ibid, 
And  the  property,  even  where  a  son  is  liable,  is  not  so 
hypothecated  for  the  fatller^s  debts  as  to  prevent  a  clear  title 
from  passing  to  a  purchaser  from  tlie  son  in  good  faith  and 
for  value.  [Jamiyairivi  v.  rarhhud(Uy\}  Bom.  H.  C.  R.  116.) 
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§  4.  J5.— HEIRS  TO  THE  SEPARATE  GRIHASTHA, 
UPAKURVANA  BRAHMACHARI,  AND  TO  THE 
SEPARATE  PROPERTY  OF  AN  UNDIVIDED 
COPARCENER. 

(1)  Sons,  Son's  Sons  and  Son's  Son's  Sons. — The  three 
first  descendants  of  a  separate  Grihastha  in  the  male  line 
inherit  per  stirpes. 

See  Book  I.,  Chap.    II.,    Sees.  1  and  4,  and  for  Authori- 
ties, see  §  3  (4). 

Remarks. 

Except  in  the  ease  of  a  first  or  royal  wife,  seniority 
in  marriage  gives  no  advantage  to  the  sons  over  their 
seniors  in  birth,  Ramalakshmi  v.  Shivanantha,  14  M.  I. 
A.  570 ;  and  the  wives  being  equal  in  class,  seniority  by 
birth  gives  superiority  of  right,  where  the  property  is 
impartible,  Bhvjangrdv  v.  Mdlojirdv,  5  Bom.  H.  C.  R.  161 
A.  C.  J.  The  widow  of  the  late  owner  is  entitled  to  resi- 
dence in  the  family  house,  1  Borr.  R.  404  (a) ;  so,  in  a  united 
family,  it  is  the  widow's  duty  to  reside  in  her  late  husband's 
honse  under  the  care  of  his  brother,  2  Borr.  R.  746  (b) ;  and 
she  cannot  be  deprived  of  this  right  by  a  sale  of  the  house, 
4  B.  L.  R.  72  O.  C.  J.  (r);  In.  L.  R.  1  All.  262  {d). 

The  widow  has  a  right  to  an  adequate  maintenance,  (Macn. 
Cons.  Hindu  Law,  60),  out  of  the  estate  and  in  proportion 
to  it,  2  Str.  H.  L.  290,  299;  Sahcdrhai  v.  Bhardnji,  1 
Bora.  H.  C.  R.  at  p,  198.  A  sum  may  be  invested  to 
produce  the  maintenance  or  other  arrangements  made  to 
secure  it.  Ibid.  12  Bom.  II.  C  R.  229  (r).  Purchasers  from 
the  successor   are  bound   or  not,  as  they   have  or   have  not 


(a)  Prankoottwur  et  al  v.  Deokoonumr, 

(b)  Kumla  et  al  v.  Munethunkur. 

(c)  Slangala  Debt  et  al  v.  Dinanath  Bote. 
id)  Gauri  v.  Chandramani. 

{,e)   VrdndavandoM  v.  Yamun&bdi. 
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notice  of  the  widow's  claim  according  to  8  B.  L.  R.  225, 
A.  C.  J.  (a),  a  Bengal  case.  See  In.  L.  R.  1  Calc.  865  (b)  ;  25 
C.  W.  R.  100  (cj.  See  also  1  Bom.  H.  C.  R.  71  App.  (d); 
and  In.  L.  R^  1  Gulc.  470  (e).  As  to  the  nature  of  the  widow's 
right  as  an  indefeasible  charge  on  the  estate,  opinions  haye 
differed.  See  4  Bom.  H.  C.  R.  73  A.  C.  J.  (f) ;  2  Agra  R.  42  (g) ; 
7  N.  W.  P.  R.  261  (h);  L.  R.  2  In.  A.  279  {%);  28 
C.  W.  R.  33  0');  Mitakshara  Ch.  I.,  S.  7.,  1,  2 ;  S.  1,  27 ; 
In.  L.  R.  1  Calc.  365  (h). 

(2)  Adopted  Sons. — An  adopted  son  and  his  descendants  in- 
herit  in  tlin  same  manner  as  natural  sons  and  their  deS' 
cendants.  In  cane^  after  an  adoption  has  been  made,  of 
the  adopter  having  a  hujitimate  son  of  his  body,  the 
adopted  son  rvceivcs  a  fourth  of  a  share. 

See  Book  I.,  Chap.  II.,  Sec.  2,  and  Sec.  4,  Q.  2,  and 
for  Authorities,  sre  above  |  3  (2). 

Remarks. 

1 .  If  a  widow  adopts  a  son  in  her  husband's  name,  the 
adopted  son  immediately  inherits  the  decea.sed's  property. 
St'e  Book  I.,  Chap.  II.,  Sec.  2>  Q.  8,  ss. 

2.  Regarding  the  iuter})retation  of  the  expression  *'  a 
fourth  of  a  share,"  ft'je  Remarks  to  §  3  (3). 

3.  Adopted  sons  of  sou's  sons,  or  son's  son's  sons,  like- 
wise, tiike  the  places  of  tboir  adoptive  fathers.  See  above, 
§  3  (2),  Remark  1 . 

(a)  Srimad  Bhagabati  Dasi  v.  Kanailal  et  al. 

(6)  Adhiranee  \arain  Coomary  et  al  v.  Shona  Mallee  Pal Makadai  el  ai. 

(c)  Bnhoo  Go! nek  Chunthr  v.  Ranee  Ohillti  Dayee. 

(d)  Rimldl  Thnkursi'l'i.s  v.  Lakshmichand  Mnnirdm  et  al. 
{e)  Johurra  Bibee  v.  Sreegopal  Misser  et  al. 

(/)  Ramchandra  v.  Savitribai. 

ip)  Heeralall  v.  Musst.  Kousillnh. 

(A)  Musst.  Laltikuar  v.  Ganga  Bl^han  et  nl, 

v/i  Biijun  Dftobey  et  al  v.  Brij,  Bhookun  J  jail. 

ij^  Koomaree  Dibia  v.  Hoy  Luchtneeput  Singh  et  al. 
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(3)  SOdras'  Illegitimate  Sons. — On  failure  of  legitimate 
sons  of  the  body,  son's  sonsy  or  son's  soil's  sons,  the  illegi" 
iimate  son  of  a.  Sudra  and  his  descendants  in  the  male  line 
inherit  the  ancestor's  property .  If  legitimate  children  he 
living^  the  illegitimate  son  takes  half  a  share. 

See  Book  I.,  Chap.  II.,  Sec.  3,  and  for  Authorities 

see  above,  §  3  (3). 

Remarks. 

1.  See  Remark  to  §  3  (3)  above.  That  illegitimates  of 
the  higher  castes  can  claim  maintenance  only,  while  those  of 
the  Sildra  caste  are  not  outcastes  but  inherit,  is  laid  down 
in  1  M.  H.  C.  R.  478  (a).     See  also  7  M.  I.  A.  48,  50  (h). 

2.  According  to  Book  I.,  Chap.  II.,  Sec.  5,  Q.  1,  the 
legitimate  son  of  an  illegitimate  son  inherits  his  father's 
share,  though  the  latter  has  died  before  his  grandfather. 
There  is  no  express  authority  for  this  opinion.  But  still  it 
appears  to  be  in  accordance  with  the  general  principles  of 
the  law  of  inheritance.  For  the  claim  of  the  Siidra's  ille- 
gitimate son  to  his  father's  property,  or,  at  least,  to  a  part 
of  it,  is  not  contingent,  but  absolute,  sincci  even  if  he  has 
legitimate  half-brothers  or  half-sisters,  half  a  share  must  bo 
given  to  him.  The  Sudra's  illegitimate  son  is  therefore  in  a 
position  more  analogous  to  that  of  a  legitimate  son,  than  to 
that  of  relations  who  inherit  by  a  right  liable  to  obstruction. 
Hence  it  would  seem  a  correct  doctrine  that  those  laws 
which  apply  to  the  succession  of  sons  and  gnvndsons  of  legi- 
timate sons,  should  also  be  applied  to  his  sons,  i.e.,  that  his 
sons  should  be  considered  to  represent  him,  and  to  take, 
in  case  he  dies  before  his  father,  the  share  which  would  have 
fallen  to  him. 

In  favour  of  this  view  wo  may  adcluco  also  the  fact,  that 
the  rules  treating  of  the  rights  of  the  illegimate  son  are 
i^ven  by    Vijnanesvara  at    the  end    of  the   chapter  on  the 

a'  Pnndaiif fi  v.  PuH  et  nl. 
•  6     ('kwiluryn  Hun  Mutdun  Syn  \.  ^akufi  Purhulad  Nyw. 
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*  apratibandha  daya/  inheritance  by  indefeasible  right,  and 
form  as  it  were  an  appendix  to  it.  Hence  it  may  be 
argued  that  Vijiianesvara  intended  all  the  rules,  previ- 
ously given,  regarding  sons  in  general,  to  apply  also  to 
him,  except  as  far  as  they  were  apparently  modified  by  the 
text  of  Yujnavalkya.  According  to  this,  the  failure  of 
daughters  and  their  sons  is  necessary  before  the  illegitimate 
son  can  inherit  the  whole  property.  Sae  Mit.  Chap.  I., 
Sec.  12,  and  Chap.  If.,  Sec.  2,  pi.  6  ;  and  also  above  §  8 
A.  (3),  Remarks,  page  40. 

3.  The  illegitimate  offspring  of  a  casual  connexion  may 
inherit,  if  duly  recognized,  see  12  M.  I.  A.  220  (a);  but  a  son 
born  in  sin  (adultery  or  incest)  is  not  entitled  to  a  share  of 
the  inheritance,  2  Borr.  li.  491)  (/>)  ;  R'lhl  v.  Govind,  In.  L. 
R.  1  Bom.  97 ;  S.  A.  No.  124  of  1877,  Bom.  H.  C.  P.  J.  F. 
for  1877,  p,  173  (c).  He  can  claim  only  maiutenance,  Ibid, 
and  2  Str.  II.  L.  08. 

4.  Illegitimates  inherit  collaterally  only  by  caste  custom. 
See  Book  I.,  Ch.  IL,  Sec.  13,  Q.  9;  2  Macu.  H.  L.15  ;  Mit. 
Ch.  I.,  Sec.  11.,  pi.  31  ;  I.  Marsh.  R.  609  (</).  Liter  se  the 
sons  of  the  same  concubine  are  regarded  as  brothers  of  the 
whole  blood.     S^e  Ch.  II.,  Sec.  11,  Q  4. 

(4)  Widows. — On  fallnrp  of  the  three  first  descendants  in  the 
male  line,  itfadnpfrd  sons,  nnd  in  the  case  of  Sudras  of 
illrqififndfe  sons,  a  faithful  iriilofv  itiJterifs  the  estate  of 
a  separate  hnnsrhidd^r,  and  the  separate  estate  of  a 
united  fitjHirroier, 

S*'e  Book  1.,  Chap.  II.,  Sec.  t>,  and  for  Authorities,  see 
Book  I.,  Chap.  I.,  Sec.  2,  Q.  4  ;  Chap.  II.,  Sec.  6  A, 
Q.  1 1  ;   V'yav.  May.  (hap.  IV.,  Sec.  VIII.,  p.  1,  seq. 


{a)  Xf'Utuxatvmi/  Jagnvern  v.  Venkntfiswarn. 
{h :  Thfikoo  Bnpp  v.  Rumn  Hnef. 
ic!    Snrnyntihharfhi  V.   Lilnhharthi. 
fi     Sifsfir  Mnrtojnh  v.  Knuar  Dhunwunt  Rny . 
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Remarks. 

1.  Under  the  strict  Hindu  law  only  such  a  widow  inhe- 
rits who  was  a  dharmapatnl,  "  a  wife  taken  for  the  fulfil- 
ment of  the  law/'  who  was  lawfully  wedded,  and  able  to 
assist  in  the  performance  of  the  sacrificial  rites.  As  only  a 
female  married  as  a  virgin  could  occupy  such  a  position, 
the  females  who  had  been  widowed  and  remarried  (by 
P&t)  were  excluded  from  the  succession  to  their  second  hus- 
band's property.  By  Act  XV.  of  1856  this  disability  has 
been  removed. 

2.  If  a  householder  leaves  more  than  one  widow  they 
share  the  estate  equally.  See  Book  I.,  Chapter  II.,  Sec.  6a, 
Q.  35  and  36. 

3.  Proved  adultery  bars  the  succession  of  a  widow  to  her 
deceased  husband's  estate.  But  if  she  has  once  obtained  it, 
subsequent  unchastity  does  not  aflbrd  a  reason  for  depriving 
her  of  it.     See  Book  I.,  Chapter  VI.,  Sec.  3,  Q.  6,  Remark. 

4.  Regarding  the  nature  of  a  widow's  rights  in  the 
estate  of  her  deceased  husband,  see  below.  Remark  2 
to  II.  (heirs  to  females,)  B.  (1),  and  Ch.  II.,  Sec.  6a,  Q.  6. 

5.  During  the  widow's  survival  no  right  vests  in  her 
husband's  brothers  or  the  other  heirs.  Her  life  with  respect 
to  the  subsequent  inheritance  of  heirs  sought  amongst  her 
husband's  relatives  is  as  a  prolongation  of  his.  3  Cal. 
S.  D.  A.  R.  106  (a)  3  ibid  289  {h) ;  9  C.  W.  R.  508  C.  R.(c) ;  6 
Bom.  H.  C.  R.  14,  0.  C.  J.  {d)  ;  P.  C.  in  Bhooban  Moye  Devia 
Y.  Ramkiskore  Acharjcpy  10  M.  I.  A.  279. 

(5)  Daughters. — On  failure  of  the  first  three  descendants  in 
the  male  line,  of  adopted  sons,  and  of  a  widow,  a  daugh" 
ter  inherits  the  estate  of  a  separate  householder,  and  the 
sejiarate  jyropertij  of  a  united  coparcener.  An  unmar- 
ritd  daughter  has  the  preference  over  a  married  one,  and 
a  poor  married  one  orer  a  rich  marric.i  one. 

(a)  Rooder  Chunder  v.  Sumbhoo  Chunder. 

(b)  Musst.  Jymun^e  Dibiah  v.  Rnmjoy  Chowdree. 
^e)  Sobin  Chunder  v.  Issur  Chunder  et  al. 

id)  Bhaskar  Trimbnk  v.  Mahddrr  Rimji  et  al 
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^V^'  Book  I.,  Chap.  II.,  Sec.  7;  and  for  Authorities,  «ee 
Book  I.,  Chap.  I.,  Sec.  2,  Q.  4;  Chap.  II.,  Sec.  7,  Q.  19; 
Mit.  Chap.  II.,  Sec.  2,  p.  1  to  4  ;  and  Vyav.  May.  Chap.  IV., 

Sec.  8,  p.  10  ss. 

Remarks. 

1 .  If  there  are  several  daughters  living  in  the  same  con- 
dition, i.c,  being  all  unmarried,  or  all  married  and  poor,  or 
all  uijirried  and  rich,  they  share  the  estate  of  their  father 
ecinally.  See  Book  I.,  Chapter  II.,  Sec.  7,  Q.  19.  The  cir- 
cu instance  of  having  or  not  having  a  son  is  in  Bombay 
indiftercnt.  Bakuhdi  y,  Manchhdhai,  2  Bom.  H.  C.  R.  5; 
Poli  V.  Ndrotuni  Bapti  ei  nl,  G  Bom.  H.  C.  R.  183,  A.  C.  J. 

2.  Tlio  preference  of  the  unmarried  daughters  over  the 
married  ones  seems  to  be  founded  on  the  principle  that,  be- 
IV»re  all,  a  suitable  provision  for  the  mariiage  of  daughters 
must  be  made.  • 

•  I.  Regarding  the  case  where  a  Sudi'a  leaves  a  daughter 
and  an  illegitimate  son,  see  above,  §  4  (3),  p.  46. 

k  In  the  case  of  Amritlal  Bhoi<r  v.  RajoneeJcant  Milter, 
L.  R.  2  In.  A.  113,  the  Privy  Council  say,  "  There  is  a  great 
analogy  between  the  case  of  widows  and  that  of  daughters, 
liiongh  the  pretension  of  daughters  is  inferior  to  that  of 
widows.*' 

(r>)  Daughter's  Sons. —  On  failure  of  ilie  ihree  first  descend- 
ants  h)  the  male  line,  of  adopted  sons,  of  widows,  and  of 
dnwjhierSf  a  drvujhter^s  SOU  inherits  the  estate  of  a  separate 
'jriJuislhn,  and  the    separate  property  of  a  united  copar^ 

rrhCr, 

See  Book  I.,  Chap.  TI.,  Sec.  8;  and  for  Authorities,  see 
Book  L,  Chap.  II.,  S(^e.  8,  Q.  1  and  5. 

Remark.^. 

1.      iJ'L-'ai 'liiiLT  tlic  ca^c  wlnre   a  Sudra    leaves  an  illegiti- 
:i;«t«-  <«»]i  ami  •>  domrliter's  ^nii,  srr  :il)ove  ^  4  fi\),  p.  -16. 
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2.  If  a  separate  householder  leaves  two  daughters,  one 
of  whom  dies  after  her  father,  but  before  the  division  of  his 
estate  has  been  effected,  leaving  at  the  same  time  a  son,  this 
son  will  inherit  the  share  which  would  have  fallen  to  her. 
See  Remarks  to  Book  I.,  Chapter  II.,  Sec.  8,  Q.  3  and  4. 
This  view  is  supported  by  the  analogous  case  of  the  "  brother 
and  the  brother's  sons/'  regarding  which  the  Mitakshar&, 
Chapt^»r  II.,  Sec.  4,  para.  8,  states  expressly  as  follows : — 

*'  In  case  of  competition  between  brothers  and  nephews, 
the  nephews  have  no  title  to  the  succession,  for  their  right 
of  inheritance  is  declared  to  bo  on  failure  of  brothers.  {Sec 
Sec,  1,  p.  2.)  However,  when  a  brother  has  died  leaving  no 
male  issue  (nor  other  nearer  heir),  and  the  estate  has  conse- 
quently devolved  on  his  brothers  indifferently,  if  any  of  them 
die  before  a  partition  of  their  brother's  estate  takes  place,  his 
sons  do  in  that  case  acquire  a  title  through  their  father"  (a). 

That  the  principle  laid  down  in  this  passage  is  applicable 
also  to  the  case  of  the  daughters  and  daughters'  sons  fol- 
lows from  the  maxim  of  interpretation,  according  to  which  a 
rule  given  for  a  special  case  is  applicable  to  all  analogous 
cases,  though  no  indication  to  that  efiect  may  havo  been 
given.  For,  the  HindA  law-books  often  give,  as  the  Sastris 
express  it,  only  the  '*  dikpradarsana,**  the  indication  of  the 
direction,  not  exhaustive  rules.  Examples  showing  that  the 
authors  of  the  Mit&knhara  and  Mayi^kha  and  other  works 
interpreted  the  ancient  Smritis  in  this  manner  are  frequently 
met  with.  Thus,  the  rule  that  unmarried  daughters  inherit 
before  married  ones  (see  above  §  4  (5)  is  given  by  Gautama 
with  respect  to  the  succession  to  their  mother's  StrJdhana, 
{t(ee  Appendix,  Gautama  28,  SA.  21).  But  both  Vijilano- 
svara  and  Nllakantha  apply  it  also  to  the  daughter's  succes- 
sion to  their  father's  property.  From  the  analogy  of  the 
case  of  "  brothers  and  brothers'  sons,*'  it  follows  also  that  iu 
no  other  case,  than  the  one  just  considered,  do  daughters' 
sons  share  the  inheritance  with  daughters. 


(a)  See  Ramprascui  Tewarry  t.  Sheockum  Doss,  10  M.  I.  A.  504. 
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(7)  Tbe  Mother. — On  failure  of  daughters'  sons,  the  mother 
inherits  the  estate  of  a  separate  householder,  the  separate 
estate  of  a  united  coparcener,  as  also  the  estate  of  a  pay^ 
ing  stiulent  (iipakurvdna  Brahmachdri), 

See  Book  I.,  Chapter  II.,  Sec.  9;  and  for  Authorities  see 
Book  I.,  Chapter  I.,  Sec.  2,  Q.  4;  aad  Chapter  II.,  Sec.  9,  Q.  1. 

Remarks. 

1 .  A  mother  who  remarries  loses  her  right  to  the  succes- 
sir)n  to  the  estate  of  the  son  by  her  first  husbaud  under  Sec.  2 
of  Act  XV.  of  1856. 

2.  Stepmothers  are  not  includc^d  in  the  term  **  mother.*' 
Rofrarding  tlie  rights  of  a  stepmother,  .s/-^'  Book  I.,  Chap- 
ter \l.,  Sec.  14,  I.  A.  2,  Remark  to  Q.  1. 

8.  Vvav.  Mfty.  Chapter  IV.,  Sec.  8.,  para.  15,  places  the 
fatln-r  first,  and  next  the  mother. 

(8)  The  Father. — On  fitlure  of  the  vioth'^r,  the  father  inhAirits 
the  estate  of  a  srparat*'  housrholder,  of  a  pfyijing  student^ 
and  the  separate  fstafr  <f  a  iinift'd  eoparcrner. 

Sf'c  Book  I.,  Chapter  II.,  Sec.  10  ;  and  for  Authorities  see 
Book  I.,  Chapter  II.,  Sec.  9,  Q.  1 ;  and  Chapter  1,  Sec.  2,  Q.  4. 

(9)  Bkotheu  of  the  Whole  Blood — On  failure  of  the 
fithtr,  full  hrtdJicrs  succeed  to  the    eiifate    of  a   separate 

Gri'hastha,  Si'c. 

Sef  B  ►ok  I.,  Chapter  II.,  Sec.  II,  and  for  Authorities  see 
Book  I.,  Chapter  I,  Sec.  2,  Q.  4;  and  Chapter  II.,  Sec.  11, 
Q.  i;  Vyav.  May.  Chapter  IV.,  Sec.  8,^'.  IG. 

Remakks. 

In  case  a  brother  dies  leaving  more  than  one  brother, 
and  one  of  these  also  dies  after  him  but  before  the  partition 
of  the  estate  of  the  first  deceased  brother  has  taken  place, 
and  if  this  second  brother  leav.<  a  son,  then  this  son  will 
take  Ihe  sliar^  of  thf»  estate  wliicli  slionld  have  fallen  to  his 
father.      S^-r  Mit.  Cjinjiter   11.,  S«m'.   t,  p.  9. 
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(10)  Half  Brothers. —  Oiifailnreof  brothers  of  the  full-blood, 
half-brothers  inherit  the  estate  of  a  separate  householder^ 
Sfc. 

See  Book  I.,  Chapter  II.,  Sec.  1 2 ;  and  for  Authority,  see 
Book  I.,  Chapter  II.,  Sec.  11,  Q.  4. 

Remarks. 
The  Vyav.  May.  places  the  half-brother  among  the  Gotraja 
Sapindas,  and  places  him  after  the  son  of  the  brother  of 
the  full  blood.  This  may  be  taken  as  the  prevailing  law  in 
the  town  of  Bombay  according  to  the  preference  accorded  to 
the  Mayiikha  by  the  High  Court  for  cases  arising  within  its 
Original  Jurisdiction.  But  beyond  these  limits  the  Mitakshard 
is  generally  preferred  and  regulates  the  succession  as  here 
indicated  (see  Krishnnji  v.  Panduraiuj,  12  Bom.  H.  C.  R. 
65).  In  this  construction  the  Diiya  Bbaga  agrees,  see  Daya 
Bh&ga,  Ch.  XI.,  S.  5.,  pi.  10-12. 

(11)  Sons  op  Brothers  of  the  Full  Blood. — On  failure  of 
half -brothers^  sont<  of  brothers  of  the  full  blood  inherit  the 
estate  of  a  separate  householder,  ^'C, 

See  Book  L,  Chapter  II.,  Section  13;  and  for  Authorities, 
fee  Book  I,  Chapter  I.,  Sec.  2,  Q.  5;  and  Chapter  II., 
Sec.  11,  Q.  4. 

(12)  Sons  of  Half  Brothers. — On  failure  of  sons  of  full 
brothrra^  sous  of  half  brothers  inherit  the  estate  of  a 
separate  householder,  Si'c. 

Authorities. 
Sie  Book  L,  Chapter  II.,  Sec.  11,  Q.  4. 

Remarks. 

1.  Regarding  the  ease  in  which  brothers'  sons  inherit 
together  with  brothers,  srr  above,  Remark  to  §  4  (9). 
The  deceased  brother  is  represented  by  his  son,  his  right 
having  become  vested  in  possession,  to  use  the  English  phrase, 
before  his  death. 

2.  The  Vyav.  May.  places  half-brothers  amongst  the 
Sapinclas. 
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(13)  The  Paternal  Grandmothbe. — On  failure  of  sons  of 
half  brothers^  the  paternal  grandmother  inJierits  the 
estate  of  a  separate  householder^  ^'c. 

AUTHOKITIES. 

See  Book  I.,  Chapter  II.,  Sec.  13,  Q.  7.  ;  Mit.  Chapter    II., 

Sec.  5,  p.  2. 

{14)  GoTRAJA  Sapindas — On  failure  of  the  paternal  grand' 
mother^  the  Gotraja  Saphidas,  i.e.  all  the  males  of  the 
deceased's  famili/y  gotra,  related  to  him  within  six  degrees, 
douni wards  and  upwards,  together  with  their  respective 
ivivesy  are  oitttled  to  inherit  the  estate  of  a  separate 
houfieliolder.  It  ujouhl  seem  that  the  Gotraja  tSapi7idas 
inherit  according  to  the  nearness  of  their  line  to  the 
deceased^  i.e.  that  the  fourth^  ffthy  and  sixth  descendant 
in  the  deceased' s  oica  line  {s an  i ana)  should  be  placed  first, 
ncH  the  faihci's  line^  viz.  the  deceased's  brother's  second^ 
thirds  fourth^  fifth,  and  sixth  descendants,  next  the 
grandfather  and  his  descendants  to  the  sixth  degree,  and 
so  on.  In  Guzcrdt  the  sister  is  placed  at  the  head  of 
the  Gotraja  Sapindas. 

Sf'c  Book  I.,  Chapter  II.,  Sec.  14,  I,  and  for  Authorities 
set'  Book  I.,  Chapter  I.,  Sec.  2,  Q.  4  ;  Chapter  II.,  Sec.  14,  I. 
A.  3,  Q.  1  ;  Chapter  II.,  Sec.  14,  I.  A.  1,  Q.  1  ;  Chapter 
II.,  Sec.  14,1.  B.  b.  1,  Q.  1. 

Remarks. 

Re^rdiug  tlio  extent  of  the  relationship  recognized 
amongst  Gotraja  Sapindas,  their  right  to  inherit,  and  the 
order  in  which  they  succeed,  see  the  Introductory  Remarks 
to  Chapter  II.,  Sec.  1  i. 

Regarding  the  views  of  Nilakantha,  see  ibidem.  In  Ben- 
gal the  Bandhus  come  next  after  the  nearer  Sapindas, 
i.e.  before  descendants  from  ascendants  beyond  the  groat- 
grandfather,  IinoprJinrn  Mohapafer  v.  Anundlal  Khan,  2  C. 
S.  D.  A.  R.  :j5  ;  1)>  ijnnaih  U<ni  rJ  al  v.  Mnfhoor  Nath,  6  C.  S. 
D.  A.  R.  27.     In  Madras, ace ordiui::  to  the  Sniriti  Chandrika 
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Ch.  XI,  the  male  Gotrajas  only  come  in  next  after  brothers' 
sons,  and  after  them  the  Samanodakas  limited  to  two  descen- 
dants from  each  ascendant  above  the  propositus. 

(15)  GoTRAjA  Samanodakas. — On  falhtre  of  Ootraja  SnpiU' 
das,  the  Gofraja  Samdnodahas  inherit  the  estate  of  a 
separate  householder.  Ootraja  Samanodakas  are  all 
the  male  descendants,  ascendants ,  and  collaterals^  within 
13  degrees,  together  xoith  their  respective  wives;  or 
according  to  some,  all  persons  descended  from  a  common 
male  ancestor^  and  hearing  the  same  family  name. 
The  Samdnodal'as  inherit  like  tJie  Sapindas^  according 
to  the  nearness  of  their  line  to  the  deceased. 

SccHook  I.,   Chapter  II.,  Sec.  Ik  II,  and  for  Authority 
se/"  Book  I.,  Chapter  II.,  Sec.  14.  II.,  Q.  1. 

Remarks. 

"  Samanodaka"  means  literally  participating  in  the  same 
oblation  of  water.  Another  form  of  tho  name  for  these 
kinsmen  is  "  Sodaka/' 

(16)  Bandhcs. — On  fadure  of  Samanodakas^  the  estate  of 
a  separate  householder  descends  to  the  Dandhus  or  Bhin- 
nngotra  Sapindas  {Sapinda  relations^  not  belonging  to 
the  same  family  as  tlie  deceased).  The  latter  term 
includes—^ 

1.  The  father^ s  sister^ s  sonSy 

2.  The  mothtys  sister's  sons, 

3.  Tlir  maternal  uncle^s  sons, 

'!•.  Thf'  father's  paternal  aunt's  sons, 

5.  The  father's  maternal  aunt's  sons^ 

6.  The  father's  maternal  uncle's  sonSf 

7.  The  mother's  paternal  aunt's  sonSf 

8.  The  mother's  maternal  aunt's  sons^ 

9.  The  mother's  matrrnal  unclr's  sons, 

10.  All  other  Sapinda  rrlntions  who  are  not  Gotni- 
jns^  according  to  thr  drfinitio)b  givrn  (dtovr.  These  take  in 
fhf  nrd*'r  of  thrir  nrnrncFs  to  thr  dt  erased. 


56  SUCCESSION    IN    DIVIDED   FAMILY.  [booK   U 

See  Book  I.,  Chapter  II.,  Sec.  15,  and  for  Authorities 
see  Book  I.,  Chapter  II.,  Sec.  15,  Introductory  Remarks^ 
and  A.  1,  Q.  1,  aod  B.  2,  Q.  1. 

Remarks. 

1.  The  rule  as  to  the  nine  specified  bandhus  may  be  ex- 
pressed thus  : — A  man's  own  bandhus  are  the  sons  of  his 
paternal  aunt  and  of  his  maternal  aunt  and  nncle.  The 
same  relatives  of  his  father  are  his  bandhus.  The  same  re- 
latives of  his  mother  are  her  bandhus  (a).  They  succeed  in 
the  order  in  which  they  have  been  enumerated.  See  Vyav. 
aray.  Chapter  IV.,  Sec.  VII.,  pi.  22. 

2.  The  chief  reason  for  which  we  hold  that  all  the 
Bhinnagotia  Sa})indas  inlierit  under  the  law  of  the  Mit&k- 
shara,  is,  that  Vijnanesvara  declares  *'  the  Bhinnagotra 
Sapinclas  (or  Sapindas  who  are  not  Gotrajas,  i.e.  who  do 
not  bear  the  same  family  name)  to  he  understood  by  the 
term  Bandhu  {bhinnat^otranam  sapindanam  bandhusabda- 
grahanat).  Against  this  it  must  not  be  urged,  that  the 
opinion  stands  in  contradiction  to  the  enumeration  given 
in  Mit.  Chapter  II.,  Sec.  G  (Colebrooke),  as  this  enumera- 
tion most  likely  is  only  intended  to  secure  a  preference 
for  the  nine  Bandhus  named  there  (h).  For,  Hindu  lawyers 
are  by  no  means  so  accurate  that  they  would  hesitate  to 
divide  an  explanation,  which  ought  to  stand  in  one  parti- 
cular place  and  to  give  it  in  two  passages. 

But  a  further  proof  that  it  is  correct  to  combine  the  two 
passages,  Mit.  Chapter  II.,  Sec.  5,  paras.  3  and 6,  is  contain- 
ed in  the  circumstance,  that  Vijnanesvara  takes  the  words 
*'  bandhu  and  bandhava/Mn  all  the  passages  of  Yaj navalkya, 
where  they  occur  in  a  general  sense,  viz.  of  relations  in 
general,  or  relations  on  the  mother's  and  father's  side,  or 
relations  on  the  m''»ther's  side  only. 

[a  I  It  will  he  obsiTVi'il  tlint  '*  nunt "  ami  **  uncle/'  in  the  list  mean  aunt 
anil  uncle  hy  hlotxl,  not  merely  an  uncle  or  aunt  by  marriage. 

1 6)  It  \\as|)crlia|)s  oriirinally,  by  countinp:  tive  step?,  intended  to  mark 
the  extreme  limits  of  the  bandhu  rclation-^hip,  confining  rights  of 
ii.hcritance. 
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Finally,  Vijndnesvara  himself  states,  in  the  passage  on  the 
succession  to  a  deceased  partner  in  business,  that  the  B&n- 
dhavas  include  the  maternal  uncle,  one  of  those  Bhinnagotra 
Sapiigidas  who  had  not  been  named  by  him  in  Chapter  II., 
Sec.  6.  As  this  passage  is  of  great  importance  for  other 
qaestions,  also  connected  with  the  law  of  inheritance}  we 
give  it  here  in  full« 

Y&jn. — If  (a  partner  in  business)  proceeded  to  a  foreign 
country  and  died  (there),  his  (nearest)  heirs  (sons  Ac),  his 
relations  on  his  mother's  side  (bdndhav^h),  or  his  Sapinda 
relations,  or  those  (partners  of  his)  who  have  returned  (from 
their  journey)  shall  take  his  estate  ;  on  failure  of  (all)  these 
the  king. 

Mitakshar^ — 

When  amongst  partners  one  proceeded  to  a  foreign  coun- 
try and  died,  then  near  heirs  (a)  (d^yada),  the  sons  and  other 
descendants;  the  cognates  (bdndhaviih)  the  relations 
of  his  mother,  the  maternal  uncle  and  the  rest ;  or 
the  gentiles  (jnatayah)  the  blood  relations  (Sapindah) 
not  included  among  the  descendants  (6)  or  those  who 
have  come  (i\gat^b),  the  partners  in  business  who  have  re- 
turned from  the  foreign  country ;  or  also  these  may  take  his 
property. 

On  failure  of  them,  i,e,  on  failure  of  the  near  heirs  and 
the  rest  (ddyddddi),  the  king  shall  take  it. 

And  by  the  word  "or''  he  (Yajn.)  indicates  that  the  right 
of  the  near  heirs  and  the  rest  is  contingent  (t.  e.  that  not  all 
inherit  together).  The  rule  however  regarding  the  order  of 
succession,  which  has  been  given  above  (Chapter  IL,  Sec.  1, 
para.  2)  in  the  text,  as  to  the  wife,  daughters,  Ac,  applies 
also  here.     The  object  for  which  this  rule  (regarding  the 


(a)  Regarding  the  use  of  d&y&tU  in   the   sense  of  son  and  nearest  rela- 
tions, $ee  the  Petersburg  Dictionary,  s.  ▼. 

(ft)  Uere,  as  in  other  psssages,  VijQ&ne^vara  uses  the  word  Sapinda  in 
the  sense  of  Sagotra  Sapimla,  blood  relations  bearing  the  same  family 
■aoie. 

8 
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succession  to  a  deceased  partner  in  business)  has  been  given, 
is  to  forbid  (the  succession)  of  pupils,  of  fellow  students,  and 
of  the  Brahmin  community,  and  to  establish  (in  their  stead 
the  succession  of)  merchants  (partners).  Amongst  the  mer- 
chants, he  who  is  able  to  perform  the  funeral  oblations,  to 
pay  the  debts,  (of  the  deceased)  &c.,  shall  take  (the  estate). 
But  if  all  are  equally  able  (to  fulfil  the  conditions  mentioned), 
all  the  merchants  who  are  partners  shall  have  it.  On  failure 
of  them,  the  king  himself  shall  take  it,  after  having  waited 
ten  years  for  the  arrival  of  the  (near)  heirs  and  the  rest. 
Just  this  has  been  distinctly  declared  by  Narada  (Sambhfl- 
yasamutthana),  vs  : — 

156.  "  But  on  failure  of  such  (partners),  the  king  shall 
protect  it  well  for  ten  years. ^* 

16.  "After  it  has  remained  without  owner  for  ten  years, 
and  if  no  heir  has  appeared  (within  that  time),  the  king  shall 
take  it  for  himself.     By  acting  thus  the  law  is  not  violated." 

"  7.  If  (among  partners)  one  die,  an  heir  (dayada)  shall 
take  his  (estate),  or  some  other  (partner)  on  failure  of  heirs, 
if  he  be  able  (to  perform  the  funeral  oblations,  &c.),  (or)  all 
of  them  (shall  share  it).'' 

According  to  Vijilanesvara,  the  meaning  of  this  verse  of 
Yajiiavalkya  is,  that  the  sons,  sons'  sons,  and  the  rest  of  the 
heirs,  specially  enumerated  in  Mit.  Chap.  IL,  Sec.  1,  para. 
2,  the  Gotraja-Sapindas,  the  Brmdhavas  orBandhus,  partners 
in  business,  or,  on  failure  of  all  these  the  king,  shall  inherit 
the  estate  of  a  partner  in  business  deceased  in  a  foreign 
country,  and  he  states  distinct! y^  that  the  maternal  uncle  who 
had  not  been  named  in  Section  G,  inherits  as  a  Bandhu.  The 
irresistible  conclusion  to  be  drawn  from  this  statement,  as 
well  as  from  the  words  quoted  above  from  Mit.  Chap.  II., 
Sec.  5,  para.  3,  is,  that  the  onunuTation  of  the  Bandhus  given 
in  Section  6  is  not  intended  to  be  exhaustive,  any  more  than 
in  the  case  of  the  Gotraja-Sapiudas.  But  if  this  enumeration 
is  not  exhaustive,  then  clearly  all  those  Sapindas  must  be 
understood  by  this  term  who  were  not  included  among  the 
Gotrajas.     This  view  has  been  adopted  by  the  Privy  Council 
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in  Gridharilall  Roy  v.  The  Bengal  Oovernment,  12  M.  I.  A. 
448,  reversing  the  decision  at  4  C.  W.  R.  13. 

Rrm,  3.  See  on  the  same  subject  the  Introductory  Re- 
marks to  Book  I.,  Chap.  11.^  Sec.  15. 

Rem.  4.  According  to  the  definition  of  the  word  Sapinda^ 
and  according  to  that  of  Gotraja-Sapinda,  given  in  the  In- 
troductory Remarks  to  Book  I.,  Chap.  II.,  Sec.  14,  the 
following  persons  are  Bhinnagotra  Sapindas : — 

1.  Daughters  of  descendants  and   collaterals  within  six 

degrees. 

2.  Descendants  of  a  person's  own  daughters  and  of  those 

persons  expressly  mentioned  within  four  degrees  of 
such  persons  respectively,  e,g.  a  grand-daughter's 
grandson,  but  not  the  groat-grandson,  since  Sapin- 
da-relationship  through  females  is  restricted  to  four 
degrees. 

3.  Maternal   relations   within   four   degrees,   see    table. 

Chap.  II.,  Sec.  15. 

(17.)  Spiritual  Relations. — On  failure  of  Bandhus  a  pre- 
ceptor,  on  failure  of  him  a  pupils  and  on  failure  of  him 
a  felloW'studenfy  inherit  the  property  of  a  separate 
householder  of  the  Brahmin  caste. 

Authorities. 

Mit.  Chap.  II.,  Sec.  7,  paras.  1  and  2  ;  Vyav.  May.  Chap. 
rV^  Sec.  7,  paras.  24  and  25. 

Remark. 

For  the  point  that  this  succession  is  restricted  to  the  pro- 
perty of  a  Brahmin,  see  the  passage  from  Vijudnesvara, 
translated  in  the  Remarks  to  the  preceding  paragraph. 

(18.)  The  Brahmin  Community. — On  failure  of  a  felloxc^ 
siudenty  learned  Brahmins  (Srotriyas),  on  failure  of 
iliem  other  BrdhmifiSy  take  the  estate  of  a  separate 
householder  of  the  Brahmin  caste. 

Authorities. 
Mit.  Chap.  II.,  Sec.  7,  paras.  4  and  5;  Vyav.  May,  Chap. 
IV.,  Sec.  8,  pams.  25  and  26. 
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Bemares. 

This   snccession    has  been    disallowed  by   the   English 

Courts.     See  Stokes  Hind.  Law  Books,  p.  449,  note  a,  and 

The  Collector  of  Masulipatam  V.  Cavaly  Vencata  Narainappa, 

6  M.  I.  A.  520. 

(19.)  The  Partners  in  Business  op  a  Banya. — On  failure 

of  BandhuSj  partners  in   business    take  the   estate  of  a 

Banya, 

Authorities. 

Mitakshartl  quoted  in  Remark  1  on  the  Bandhus,  above. 

(20.)  The  King. —  On  failure  of  a  fellow-studenty  the  king 
takes  the  estate  of  a  separate  householder  or  temporary 
student  of  the  non-BrahminicaJ  castes^  with  the  except 
tion  of  that  of  a  merchant ,  which  escheats  on  failure  of 
partners  only^  and  after  a  lapse  of  ten  years. 

Authorities. 

Mit.  Chap.  II.,  Sec.  7,  p.  6,  and  Mit.  quoted  above. 

Remark. 
Failing  other  heirs  the  State  takes  the  property   even   of 
a  Briihgiiin  by  escheat,    subject  to   the  existing  trusts   and 
charges.     Collector  of  MasuUpatam  v.  C.    Vencata  Narain^ 
appa,  8  M.  I.  A.  500. 


§  5  (7.— SUCCESSION  TO  A  SAMSRISHTI. 

(1)  Sons,  Sons'  Soxs,  &c. — Sonfi,  sons'  sons,  and  their  soriM 
inh'  rlt  the  estate  of  a  Saniarishtl,  or  reunited  coparcener^ 
per  i^i\v])Q9^,  provldril  thry  lire  united  with  their  fathers, 
or  ham  been  horn  during  the  time  that  their  fathers  were 
reuulff'd.  Tilt'  rules  regard) ng  aditptrd  sons  (j).  89)  and 
a  Stidra's  iUvrjiiimate  son  (p,  40)  apply  likewise  in  ihs 
ca^f  of  a  united  coparcener.  Posthumous  sons  also  inherit. 

Authorities. 
Mit.  Chap.  II.,  Sec.  9,  paras.  1  and  4;  Stokes  II.  L.  B.  452. 

Rkmaiiks. 
1.     RtMinion  may  take  place,  according  to  the  Mitakshara 
Trith  a  latluT,  a    brother,  and  a  paternal  uncle   (Chap.  IL, 
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Sec.  9,  para.  2),  by  their  again  mixiog  up  their  effects  after 
a  division  between  them  has  taken  place.  The  Vyav.  May. 
allows  reunion  between  all  such  persons  as  at  some  time  or 
other  have  been  coparceners  (avibhakta).  Vyav.  May.  Chap. 
IV.,  Sec.  9,  para  1.) 

2.  As  the  Mitakshara  states  that  the  Bules  of  Sec.  9 
form  exceptions  to  those  given  in  Chap.  II.,  Sec.  1,  regard- 
ing the  succession  of  the  wife,  &c.,  it  follows  that  all 
the  rules  on  the  apratibandha  daya,  the  unobstructed  inherit- 
ancct  remain  in  force,  and  that  consequently  reunited  sons, 
sons'  sons,  sons'  sons'  sons,  adopted  sons,  and  the  SAdra^s 
illegitimate  son,  inherit  the  estate  of  their  ancestors,  if  they 
are  united  or  reunited  with  them.  A  new  family,  in  a 
general  sense,  is  set  on  foot,  and  the  rules  applicable  to 
a  joint  family  apply  amongst  its  members,  though  with  some 
exceptions,  arising  from  the  consanguinity  of  those  excluded 
from  the  reunion,  which  will  be  presently  noticed. 

3.  According  to  the  Subodhini,  sons  who  are  not  reunit- 
ed with  their  fathers,  nevertheless  receive  a  share  of  the 
estates  of  the  latter.  (Mit.  Chap.  II.,  Sec*  9,  para.  9,  note,) 

4.  According  to  the  Mayukha,  also  unreunited  sons  take 
the  estates  of  their  father,  except  in  the  case  where  some 
sons  are  reunited  with  him.  Then  the  latter  have  the 
preference.  (Vyav.  May.  Chap.  4,  Sec  9,  para.  16)  See 
above  page. 

(2)  Reunited  Coparceners. — On  failure  of  his  issucf  the 
reunited  coparceners  inherit  the  estate  of  their  coparcener. 
But  if  amongst  those  thus  reunited  there  be  brothers  bom 
from  different  mothers  the  reunited  brothers  of  the  whole 
blood  take  the  whole  of  their  reunited  full  brother's  estate. 
If  a  mo  Jig  full  brothers  one  is  reunited  with  a  half  brother 
and  another  iiot^  on  the  death  of  the  reunited  brother  the 
reunited  half  brother  and  the  unreunited  full  brother 
share  his  estate  equally. 

Authorities. 
Mit.  Chap.  II.,  Sec.  9,  paras.  2,  5,  seq.  and  11. 
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Kemarks. 

1 .  According  to  the  Subodhini,  a  father,  whether  re- 
nnited  or  not,  shares  the  estate  of  his  son  (See  Mit,  1.  c. 
para.  9,  note),  and  a  son,  though  not  reunited,  shares  the 
estate  of  the  father  with  a  son  united  or  reunited,  but  this 
seems  inconsistent  with  Mit.  Chap.  I.,  Sec.  6,  p.  4. 

2.  According  to  the  Vyav.  May  : — 

1.  The  parents  have  a  preference  before  other  reunited 

coparceners,  excepting  sons  (Vyav.  May.  Chap. 
IV.,  Sec.  9,  paras.  17,  18). 

2.  Other  coparceners   standing   in  an   equal  relation 

share  the  estate  of  a  childless  coparcener  equally 
(Vyav.  May.  1.  c.  para.  19);  but  the  whole 
brother  takes  in  preference  to  the  half  brother 
(Ibid.  para.  8). 

3.  Unreuuited  full  brothers  share  the  estate  of  a  full 

brother  who  was  reunited  with  half  brothers  or 
remoter  relations,  together  with  the  reunited 
relations.     (Vyav.  May.  1.  c.  para.  20.) 

4.  In  case  of  the  reunion  of  a  wife  alone — there  being 

no  other  coparceners — she  takes  the  inheritance 
of  her  reunited  husband ;  on  failure  of  her,  a 
daughter  and  a  sister,  on  failure  of  them,  the  near- 
est Sapiiida.  (Vyav.  May.  1.  c.  paras.  21 — 25)  (a). 


(a)  It  is  difficult  to  understand  how  a  reunion  with  a  wife  can 
take  ])lace,  since  according  to  Apastamba  II.,  14,  16  seq.  {see  App.) 
no  division  can  take  place  between  a  husband  and  wife.  The  rules 
as  to  inheritance  after  ])artial  or  complete  reunion  are  complicated, 
through  the  endeavours  of  the  commentators  to  give  effect  to  two  rules, 
one  in  favor  of  reunited  brethren  and  one  in  favor  of  whole  brothers, 
which,  in  some  cases,  clash  or  overlap.  The  favor  shown  in  a  reunited 
family  to  the  brother  of  the  whole  blood  rests  on  rather  artificial  reason- 
ing,  but  it  may  perhaps  be  traced  back  to  the  institution  of  marriage 
with  wives  of  different  castes  and  of  a  patnibhug,  or  a  division  in  which 
the  shares  of  each  group  of  sons  varied  according  to  the  mother's  class. 
The  general  rule  of  etpial  rights  on  a  second  partition  would  deprive  the 
favored  sons  of  their  larger  portions,  unless  thus  qualified.  But  the  rule 
of  unequal  inheritance   does  not  seem   really    reconcilable   with   that  of 
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§  6  2).— HEIES  TO  MALES   WHO  HAVE   ENTERED 

A  RELIGIOUS  ORDER. 
(1).  To  A  Yati  or  SannyasI. — The  virtuous   pupil  {and  not 
the  relative  by  bloodj  of  a  Sannydsi  is  his  heir. 
See  Book  I.,  Chap.  III.,  Sec.  1 ;  and  for  Authorities  Book 
I.,  1.  cit.  Q.  1,  and   Sec.  2,  Q.  I.;  Vyav.  May.  Chap.  IV., 

Sec.  8,  para.  28. 

Remark. 

Regarding  the  question,  what   is  meant  by   the  estate   of 

a  Yati,  see  Mit.  Chap.  II.,  Sec.  8,  paras.  7  and  8. 

(2)  To  A  Naisthika  BRAHMACHARi. — The p'ecejptor  (Achdrya) 
inherits  the  property  of  a  Naishthika-Brahmachdri, 
See  Book  I.,  Chap.  III.,    Sec.  2,  and  for   Authorities  see 

Q.  1. 

equal  fNUlition  amongst   whole   and   half-brothers   reunited,   unless  the 
inherited  shares  taken  by  the  former  are   to   be   regarded    as   separately 
acquired  property  ;  for  which  in  a  united  family  there   seems  to  be   no 
authority.     The  contradiction  would  be  most  easily  avoided  by  regarding 
the  quali6cation  by  whole  blood  as  one  not  extended  in  its  operation  by  its 
happening  to  coincide  in  the  same  person  with  the  capacity    arising  from 
reunion.     Otherwise   Manu*s  text,  IX.  210,  might  be  taken  as   proposed 
by  ■oroe,  only  to  limit  the   eldest  brother  to  equality,  as  opposed  to  any 
special  right  arising  from  his   eldership,  while   the  general   rule  of  parti- 
tion, instead  of  absolute  equality,   would  be  that  of  shares  proportional  to 
those  brought  in  by  the  several   coparceners  at  the  time  of  their  reunion. 
(See  Vyav.  May.  Chap.  IV.,  S.  9,  pi.  2, .'{).     Regard  being  thus  had  to  the 
oomparative  value  of  the  different  elements  of  the  reunited  estate,  it  might 
be  extended  to  supervening  inequalities,  arising  from  inheritance  tn/fr  fe 
oracquiftitions  from  without,  iu  the  shares  of  the   several  members.    The 
practical  difficulties  in  the  way  of  thus   dealing   with  reunited   property 
may  be  the  reason  why  the  people  in  this  part  of  India  have  been  content 
io  practice  to  abide  by  the  rule  in  a  reunited,  as  in  an  unseparated  family, 
of  partition  giving  equal   shares  to  the  descendants   of  ench  son  of  the 
former  owner  in  whom  the  different  lines  of  ascent  coincide,  and  of  sur- 
vivorship rather  than  of  inheritance,  in  the    English  sense,  amongst    the 
members  of  the  reunited  family  down  to  the  moment  of  defining    their 
rights  acconling  to  the  teveral  branches  in  making  a  partition.    See  Chap. 
If.  Sec.  11.  Q   5  ;  Mohabeer  Pershad  v.  Ramyad  Singh  et  ai  20  C.  W.  R. 
192,  194  ;  Garuri  Devamma  Gdru  v.  Ramnn  Dora  Gdru,  6  M.  H.  C   R.  93. 
and  below.  Book  II.    Intro<l  :     *  The  family  Hring   in   MRt'on  *  and    Moro 
Viikavamaik  v.  Ganeth  Vithal,  10  Bom.  11.  C.  R.  at  p.  461. 
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IL— HEIRS  TO  FEMALES. 

A, — To  Unmaebied  Females. 
Brothers^  and  on  failure  of  thentj  the  mother^  on  failure  of 
her  the  father j  aixd  on  failure  of  him  the  nearest  Sapin' 
das,  inherit  the  -property  of  a  girl  who  died  before  the 
completion  of  her  marriage. 

See  Book  I.,  Chap.  IV.  A.f  Sec.  1,  2,  8,  and  for  Authori* 
ties  loc.  cit.  Sec.  1>  Q.  1>  and  Sec.  3^  Q.  1. 

Remark. 

Regarding  the  question,  what  constitutes  the  property 
of  an  unmarried  female,  sec  Mit.  Chap.  II.,  Sec.  11, 
para.  30. 

B. — Heirs  to  Married  Females  leaving  Issue. 

(1)  Dauqhteks. — Daughters  inherit  the  separate  property^ 
Stridhana,  of  their  m<fthers.  Unmarried  daughters 
inherit  before  married  ones,  and  poor  married  ones 
before  rich  married  ones. 

See  Book  I.,  Chap.  IV.  B,  Sec.  1,  and  for  Authorities  loc. 

cit.,  Q.  1  and  Q.  13. 

Hemahks. 

1.  The  question,  what  constitutes  Stridhana,  the  sepa- 
rate property  of  a  married  female,  as  well  as  its  descent, 
are  topics  regarding  which,  as  Kamalakara  in  the  Viv&da- 
tandava  despairingly  exclaims,  "  the  lawyers  fight  tooth 
and  nail,^'  (yatra  yuddliam  kachukaclii ) .  It  is  impossible 
to  reconcile  with  each  other  even  the  views  of  those  lawyers 
whose  works  are  the  authorities  in  this  Presidency.  It 
is  pointed  out  in  the  Introductory  Remarks,  para.  3  to 
Book  I.,  Chapter  IV.  B.,  Sec.  G,  that  Nilakantha  makes  a 
distinction  between  the  puribhasliika,  the  sixfold  Stridhana 
proper,  as  defined  by  the  law-books,  and  other  acquisitions 
over  which  a  woman  may  have  proprietary  rights.  This  is 
the  distinction  which  Nilakantha  keeps  in  view  when  fixing 
the  succession  to  the  estate  of  a  childless  married  female. 
But  in   the   case  of  a  married   female   leaving  issue,   there 
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is  yet  a  third  distinction  to  be  observed.  In  this  case,  the 
followinsr  three  cateerories  of  Stildhana  are  to  be  taken  into 
account^  and  descend  each  in  a  dillerent  manner: — 

a.  The  AnvadheyH,  the  gift  snbseqiient  to  the  marriage, 
and  the  Pritidatta,  the  affectionate  gift  of  the  husband,  is 
shared  by  the  sons  and  the  unmarried  daughters,  small  tokens 
of  respect  only  being  duo  to  married  daughters,  and  some 
trifle  to  daughters'  (huighters.  (Vyav.  May.  Chap.  IV., 
Sec.  10,  paras  l»j — 10). 

h.  The  rest  of  the  paribhashika  Stridhana,  the  Stridhana 
pro|K»r,  as  defined  by  the  law-books  (.see  Vyav.  May.  1.  c. 
para.  5)  descends  to  the  daughters,  Ac,  in  the  manner 
described  by  the  Mitakshara.  (Sre  Vyav.  May.  loc.  cit. 
paras.  17 — 24  especially,  regarding  the  limitations,  paras. 
18  and  24.) 

c.  Other  acquisitions,  as  property  acquired  by  inheri- 
tance, go  to  the  soiia  fVnl  the  rest. 

2.  The  Mitakshara,  on  the  other  hand,  knows  of  no 
distinction  between  paribliashika  and  other  Stridhana. 
Everything  acquired  by  a  married  female,  by  any  of  tho 
recognized  modes  of  acquisition,  descends  in  tho  same 
manner  to  her  daughters,  daughters'  daughters,  &c.  Tho 
views  of  the  High  Courts  have  vnri(?d  on  this  subject  like 
those  of  the  commentators.  In  the  judgment  of  the  Bombay 
High  Court,  in  the  ciOiQ  o^  JaDn'f/ah'dm  niaJ  rttamrcim  v.  Bcii 
Jamna  (2  Bom.  H.  C.  R.  1 1 )  the  following  passage  occurs: — 

"The  notion  that  according  to  the  Mitakshan\  such  (im- 
moveable) property  (inherited  from  a  sonless  husband)  forma 
part  of  the  widow's  Stridhana,  and  as  such  goes  on  her  death 
to  her  heirs,  not  to  her  husband,  was  founded  on  a  passage  of 
SirT.  Strange  (p.  248,4th  ed.),  which  was  itself  based  on  a 
mistaken  reference  to  the  Mitakshara.  The  Mit.  Chap.  II., 
Sec.  11,  cl.  2,  undoubtedly  dashes  pro]ierty  acquired  by  in- 
heritance under  the  widow's  Stridhana;  i>ut  (as  pointed  out 
in  Devacooverbai's  case)  clause  4  of  the  same  chapter  and 
w»ctifm  conclusively  shows  that  the  words  *  acquired  by  in- 
heritance,'  as  used  in  cluUi>e  2,  relate  only  to  what  has  beta 
9 
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received  by  the  widow  from  her  brother,  her  mother,  or  her 
father,  i.e.  from  her  own  family/' 

According  to  this  passage,  it  would  seem  that  in  the  opin- 
ion of  the  Court,  clause  4  is  to  be  read  with  clause  2,  and 
intended  to  restrict  the  sense  of  the  latter.  Though  this 
interpretation  of  Mr.  Colebrooke's  version  of  the  Mit^ksharA 
might  be  possible,  still  no  Sanskritist,  who  reads  the  original 
of  tbo  Mitaksliaril,  will  be  able  to  allow  that  this  was  the  in- 
tention of  Vijilanesvara.  Unfortunately  Mr,  Colebrooke  has 
left  untranslated  two  words  of  the  Sanskrit  text  which  head 
the  4th  clause.     These  are  **  yatpunahy*'  '  but  as  to  (what  is 

said  by  Mann that  is  intended!/ 

&c.)  It  irf  the  custom  of  HindA  scientific  writers  to  indi- 
cate by  these  two  words,  or  others  of  similar  import,  that 
the  passage  which  follows  is  intended  to  ward  off  a  possible 
objection  to  some  statement  made  by  them  previously.  Now, 
in  this  case,  Vijiianesvara  had  stated,  in  clause  3,  that  the 
term  St  i  id  liana  was  to  be  understood  according  to  its  ety- 
mology, and  bad  no  technical  (paribhashika)  meaning.  The 
words  *'yat})unah''  (lit.  '* again  what")  indicate  therefore 
that  clause  4  removes  a  possible  objection  to  clause  3. 

Tlio  same  conclusion  indeed  follows  from  a  consideration 
of  the  general  course  of  the  argument.  "  Stridhana,"  Vij- 
nancsvara  says,  "  includes  property  acquired  by  inheritance,'* 
&c.  Such  is  the  real  purport  (mistaken  by  some  lawyers)  of 
Manu  and  the  rest,  for  "  Stridhaiia"  etymologically  means 
(all)  a  woman's  acquisitions,  and  this  sense  being  an  admis- 
sible one,  is  ])roferablo  to  a  merely  teehnicid  interpretation. 
It  18  tnir  no  (fouht  that  six  sorts  of  Stridliana  are  expressly 
enumerated  by  Manu,  but  that  is  meant  not  as  a  restriction 
to  those  six,  but  as  a  denial  only  that  any  of  those  six  are 
not  "Stridliana.''  He  is  commenting  on  the  passage  of 
Yajiiavalkya  (II.,  143,  Mit.  Chap.  II.,  Section  11,  para.  1), 
which  says  that  a  gift,  or  any  other  separate  acquisition,  of  a 
woman  is  termed  Stridliana;  antl  he  contends,  in  tacit  op* 
position  to  the  Eastern  lawyc^rs,  that  Stridliana  is  to  be  taken 
in  the  \\idest  sense.     It  would  therefore  be  a  self-contradic- 


INTBODUCTION.]  STRfDHAN.  67 

tion  if  he  wounii  up  this  contention  by  admitting  restrictions 
which  it  was  his  very  object  to  combat.     "  What  has  been 
received  "  in  paragraph  4  does  not  mean — at  any  rate  does 
not  primarily  mean — "  what  has  been  inherited.*'     It  means, 
like  the  passage  in  Yajnavalkya,  '^  what  was   given  by  the 
father,   &c.,"    and  to  apply  it  to  the  limitation  of  the  phrase 
"acquired  by  inheritance'^  in  paragraph  2  involves,  (we  say 
it  with  all  deference)  a  serious  misconception  both  of  the 
sense  of  the  Sanskrit  text,  and  of  the  author's  logical  method. 
Take  the  several  paragraphs  2,  3,  4,  however,  (1)  as  develop- 
ing the  sense  of  the  Smriti,  (2)  as  supporting  this  develop- 
ment by  a  special  argument,  and  (3)  as  meeting  a  possible 
objection  to  that  argument,  and  all  becomes  explicable  and 
consistent.     The  process  of  reasoning  is  precisely  that  which 
argumentative   writers   amongst   the   Uindils    (and   indeed 
amongst  all  nations  when  proceeding  analytically,  as  in  this 
case)  usually  take.     The  passage  is  in  its  proper  place,  and 
involves  neither  contradiction  nor  restriction  of  the  preced- 
ing statements. 

Its  meaning  is  therefore: — '*But  in  case  you  (the  imagin- 
ary opponent)  should  say  that  my  statement  stands  in  con- 
tradiction to  the  verse  of  Manu  IX.,  IDi,  then  I  answer  that 
this  verse  does  not  contain  a  complete  enumeration  of  the 
various  kinds  of  Stridhana,  but  only  gives  some  of  the  most 
important." 

It  appears  therefore  that  cl.  4  is  not  to  bo  road  in  connexion 
with  cl.  2,  but  with  cl.  3.  For  this  reason  wo  must  still 
adhere  to  Sir  T.  Strango's  opinion,  that  the  property  inherited 
from  the  husband  becomes,  according  to  Vijfianesvara,  Strl- 
dhana.  Since  18G7,  when  the  first  edition  of  this  work  was 
published,  the  questions  relating  to  Stridhan  have  been  re- 
considered in  several  cases.  In  Dhatjicaufhtn  Doobi'ij  v. 
Mijna  Bace^  11  M.  I.  A.  487,  the  Privy  Council  wen^  of 
opinion  that  no  property,  inherited  by  a  woman  from  hor 
husband,  formed  part  of  her  stridhan  in  the  narrower  sense 
involving  a  special  mode  of  devolution.  Propi^rty  inherited 
from    a    father  or  a   brother   bas   on  i\w    other  hand  been 
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ileclareil  to  be  Stridhan,  and  a  widow  has  been  held  to  succeed 
U)  the  son's  property  on  the  same  terms  as  to  her  husband's. 
^Fhc  question  then  arose,  whether  all  property  inherited  by 
a  woman  was  under  the  Mitakshara  t^)  be  deemed  Stridhan, 
or  w^hether  none  was  so.  In  the  case  of  Vijiirangam  v. 
Lalishniau,  8  Bom.  H.  C  K.  244,  0.  C.  J.,  Stridhau  is  said, 
according  to  the  Mitakshani,  to  include  all  a  woman's  ac- 
quisitions of  property,  the  descent  of  which  is  governed  by 
the  form  of  her  marriaofe.  Accordinor  to  the  Vvuvah&ra 
Maviiklia,  it  is  saitl,  Stridhan  in  the  narrower  sense  de- 
scends  according  to  special  rules,  while  Stridhan  such  as 
property  iiilu'ritml  descomls  as  if  the  female  owner  had  been 
a  male.  [Sv*/  the  Appendix  on  Stridhan,  and  Juil'isOndas  v. 
JIur!ct.s(niil<(Sj  In.  L.  \i,  2  Bom.  0.) 

Re«rtirdin«)f  anotlier  sliLfht  inaccuracy  in  Colebrooke's 
translation  of  Clause  2  of  -Mit.  Chap.  II.,  ^v,c.  11,  see  below, 
B.K)k  I.,  Chap.  11.,  See.  2,  Q.  ]0. 

Frt)ni  the  ruh*  given  in  H  (1),  the  ''fee  or  gratuity  *'  of  a 
woman  is  t^vecpted,  which  g<>e>  to  her  brothers  (Mit.  Chap. 
If.,  Sec.  11,  para.  U)  ;  .nv.^  also  Gautama  XXVIII.  23,  24,  in 
the  Ap])endi\'. 

(2)  G  KAXD-nArr.iiTFKs. — On  UKilnrf  ofihoKjUiers,  riaughters* 

Jfi ini/(ff  ,\<  iiihrnf  fhf  r.s-fdff  Of  a  iiKf rr'uil  fpmaJe. 

•  •  • 

Srt  B'»ok  1.,  Chap.  IV.  B,  Sec.  2,  and  for  Authority 

loc.  cit.  Q.  1. 

Kk.m.m.'Ks. 

1.  Grand-daughters,  descended  from  different  daughters, 
share  according  to  tlioir  mothers,  (^^it.  Chap.  II.,  Sec.  11, 
para.  IC.) 

2.  On  concurrence  of  daughters  and  grand-daughters, 
the  latter  receive  a  triile,  (Mit.  Chap.  II.,  Sec.  11,  para. 
17). 

(•>.)  DAUiiHTKK.s^  Sons.  —  On  faiJnrr  of  daughUtra*  daugh" 
^  »\  Jiitdihf'  rs^  .^•n/^s'  IhJu  rlf  iJir  tstiifc  of  a  iiiarrlid  female, 

^'*  Hook  1.,  Cluip.  IV.  H.,  Sec.  3,  and  for  Authority 

loc.  cit.  Q.  1. 
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(I.)   Sons. — On  failure  of  danyhtn^s  sonSy  sons  inherii  the 
txiafp  if  a  mnrru'ff  fcniah'. 

See  Book  I.,  Chap.  II.  B._,  Sec.  4,  and  for  Authority 

loc.  cit.  Q.  1. 

(5.)  Sons'  Sons. —  0}i  fall  are  of  sons  y  sons*  sons  inherit  the 
(.^tat^  of  a  niarrird  fnnalr. 

Authority. 

!Mit.  Chap.  II.,  Sec.  11,  para.  24. 

C. — Hkirs  to  a  Married  Female  Leaving  no  Issue. 

(1.)  The  Husband. — On  failure  of  sons*  sons,  the  husband 
inherits  his  icif^s  rstutr,  if  she  was  married  according  to 
oiip  of  Hit  laudable  rites.  \_Tf  shf  ivas  married  accord- 
ing to  onr  of  the  bhunt'd  rites,  her  i^roftrrfif  devolves  on 
her  parents.^ 
See  Book  I.,  Chapter  IV.  B,  Sec.  5,  and  for  Authority 

loc.  cit.  Q.  1. 

Remarks. 

1.  1'hero  are  no  cases  in  the  Digest  illustrating  the 
parts  of  this  and  the  following  paragraph  enclosed  between 
brackets  [  ].  >?^/' the  cases  of  T'^<)'/tf;(ni//rtm  v.  Laksha- 
yuan,  8  Bora.  H.  C.  R.  244,  0.  C.  J,;  and  Jaikisondas  y. 
IlarklsondaSf  In.  L.  R.  2  Bom.  9. 

2.  Regarding  the  question,  which  rites  of  marriage  are 
laudable  and  which  blamed,  see  Book  I.,  Chapter  IV.  B, 
Sec.  5,  Q.  1,  and  Remark. 

(2.)  The  Husband's  Sapixdas. — On  failure  of  the  husband^ 
the  hiislnuuVs  »Sa/)mc//w,  or  blood  relations  irithin  six 
dfgrrts  on  thr  father's  side,  and  within  four  degrees  on 
the  mother's  side^  together  with  the  icivcs  of  such  male 
tdntfd  rtlationSf  iiJicrlt  the  estate  of  a  female  leaving 
uo  Issue^  if  she  vuts  mnrritd  according  to  one  of  the 
laudable  rIffs,  \lf  marrird  aecording  to  the  bhvned 
i'it»s^  tlo  tsfitf  d'  rnU'f  s  Oil  hrr  parents*  Sipi  idas.^ 
>''^    Bouk  1.,  Chapter    IV.  B,  Sec.  G,  and  for  Authority 

loc.  cit.  1.  y.  1. 
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IIemark. — See   the   Introductory   Remarks  to   Book    I., 
Chapter  IV.  B,  Sec.  6. 

(3.)  Widows'  Sapixdas. —  Ou  failure  of  the  husband's Sapin* 
das,  the  Widow's  own  Sapindas  inherit  her  Stridhana 
f'Cf'n  thoujh  shr  was  married  according  to  the  laudable 
ritf's. 

See  Book  I.,  Chapter  IV.  B,  Sec.  7,  and  for  Authorities 
see  tlie  Introductory  Remarks  to  that  Section. 


TTI.— PERSONS  DISQUALIFIED  TO  INHERIT. 

i'//>-o//s  distthhd  from  inhrritiiuj  arr — 

1.  Prrsuns  dlseaindy  or   infirm  in    body  or    mind, 

who  art — 
(t.     hn^i'ift  )if» 
h,     mind. 

r,  L'tUlr. 

d.  Vtnf. 

t .  J)nmb, 

f.  ]Vantlnfj  any  oryan. 

(I.  Idlnfs, 

h.  Madnn.n. 

I.     S'tff'rrrs  from  a  luafhsnmr  and  Incurabh-  dls' 

••  • 

i^'ise  such  as  nicerons    hjuosy.    Sto  Ch,    F/., 
N"\  1,  Q.  5  (<i). 

2.  Jll<  y  If  I  innte  children  of  Drdhnians,  KshatriyaSf 

ami  Volsyas, 

3.  P*  rso)is  lahnurlny  under  mural  d'ficiencies^^ 

a,  Em  rn  lus  *f  fhtlr  fath*  r. 

b.  Ont''Hiit:i<  and  ilu-lr  children  (6). 


(a)  Sec  Anantn  v.  Rtmahai,  In.  L.  R.  1  Bum.  554;  Janardkan 
Pdiuiurany  v.  Gop'U  ft  nU  •*>  Bom.  II.  C.  R.  145.  A.  C.  J.  ;  and  as  to 
wift''«  locicty,  D-H  Premki'VAr  v.  lihikd  Kalliunjif  5  Bom.  II.  C.  R.  2(^, 
A.  C.  J. 

{h)  The  iloctrine  of  outraste's  heritable  inrnpacity  dot's  not  apply  to 
iamiHes  s])ruii^'  from  outciistes,  ISycd  Alt  S'iib  v.  Sri  R,  S.  Peddabaii^ 
yarn  Sinihulu,  3  M.  H.  C.  R.  5.  Act  21  of  11*50  has  removed  any  dis- 
(jiiahtieutioii  iMTasioneci  hv  ex<'hl!^ion  from  caste. 
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c.     Persons  addicted  to  vice  (a). 

rf.     Adulteresses  and  incontinent  widows. 

See  Book  I.,  Chapter  VI. ;  and  for  Authorities  see   Book 

I.,  Chapter  VI.,  Sec.  1,  Q.  1,  5  ;  ibid.  Sec.  3,  a.  Q.  1,  6.  Q.  1, 

and  c.  Q.  1. 

Kemarks. 

Regarding  the  question,  whether  diseases,  infirmities,  or 
moral  taints  contracted  after  the  property  has  vested,  disable 
a  person  for  holding  it  any  longer,  see  Remark  to  Book  I., 
Chap.  VI.,  Sec.  3  c.  Q.  6. 

It  is  only  congenital  blindness  that  excludes  from  inhe- 
ritance according  to  Umabai  v.  Bhavu  Padmanji,  In.  L.  R.  1 
Bom.  557^  following  Murdrji  Gokuldas  v.  Pdrvatibdi  In.  L. 
R.  1  Bom.  177  ;  see  also  2  Bom.  H.  C.  R.  5  (6),  for  the 
different  views  held  by  the  Sastris.  The  same  condition 
as  to  dumbness  is  laid  down  in  Vallabhrdm  v.  Pai  Ifa- 
rigantja,  4  Bom.  H.  C.  R.  135  A.  C.  J;  see  also  14  B. 
L.  R.  273,  or  23  C.  W.  R.  78  (c).  As  to  mental  incapacity, 
it  is  said,  in  Tirnmamagal  v.  Ramasvamij  I  M.  H.  C.  R. 
214,  that  only  congenital  idiotcy  excludes.  In  2  Macn. 
H.  L.  133,  the  disqualifications  are  discussed  at  consider- 
able length.  In  Steele's  Law  of  Castes  a  general  rule  of 
exclusion  for  persons  labouring  under  the  specified  defects 
is  laid  down  at  page  61,  but^this  has  been  largely  qualified  by 
custom.  At  page  224  it  is  said  that  in  seventy-two  castes 
at  Poona  it  was  found  that  insanity  excluded  only  unmar- 
ried persons,  and  that  in  eighty-three  castes,  blind  persons, 
married  and  having  families,  might  inherit.  In  such  cascs^ 
the  management  of  the  property  would  devolve  on  the 
owner's  relations.  See  Bhiknji  Ramachandra  v.  Lakshmihdi, 
Special  Appeal  No.  G2  of  1875,  (Bom.  H.  C.  P.  J.  F.  for  1875, 
p.  231),  as  to  management  of  a  suit.     At  12  Bom.  U.  C.  R. 

(o)  III  a  caRc  at  2  Macn.  II.  L.  133  it  is  said  that  an  unchaHte 
daii{;hter  cauDot  succeed  to  her  parents.  Cotn|)arc  Ch.  VI.,  Sec.  3  (c), 
Q.  a,  and  Mussamut  Ganga  Jati  v.  Gkasita,  In.  L.  R.  1  All.  iG. 

{hi     Baknbai  v.  Munchhiibdi, 

{c)     Mokesh  Ckunder  Roy  et  al  v.  Chunder  Mokun  Roy  et  al. 
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79  (a),  there  is  a  case  in  which  a  boy  bordering  on  idiotcy, 
was  allowed  to  transmit  a  heritable  right  to  his  widow. 

GENERAL  REMARKS. 

Any  divergence  of  custom  from  the  ordinary  law  of  suc- 
cession must  bo  established  by  satisfactory  evidence,  unless 
it  has  already  been  recognized  as  law  binding  on  the  class  or 
family  to  which  tho  parties  belong,  whom  it  is  proposed  to 
subject  to  the  custom.  See  Colcbrooke  in  2  Strange's  H.  L. 
181  ;  1  Macn.  H  L.  17,  as  to  a  Kulachar  or  family  custom  ; 
and,  on  the  same  subject,  the  Judicial  Committee  in  ChoW' 
dhry  Chlnfammi  v.  Munfiahiut  NowlnlJiOj  L.  R.  2  In.  A.  at 
p,  2G9;  1 1  M.  I.  A.  576,  585  (/y) ;  Dhau  Xdndji  v.  Snndrdbdi^ 
11  Bom.  II.  C.  R  240  ;  7  Bom.  H.  C.  R.  153  A.  C.  J.  (c). 

16  C.  W.  H.  1 13  ((7)  ;  and  In.  L.  R.  1  Calc.  186  (e),  and 
tho  remarks  of  the  Privy  Council  in  Soorendronath  v.  Mvs- 
saranf  ILtriunnnec^  12  M.  I.  A.  at  y.  91,  show  that  a  family 
custom  of  inhoritance  may  be  abandoned. 

A    bad    custom  will   not  bo   allowed.     S.  A.  No.  124  of 
1877,  Bom.  H.  C.  P.  J.  F.  for  1877,  p.  173  (f)  ;  In.  L.  R.  1 
Bora,  at  />.  052,  Rrj,  v.  Sainhhu. 

If  property  descends  as  hereditary,  tho  income  (of  a 
Zamindari)  is  liable  to  pay  the  debts  of  tho  deceased  Zamin- 
dar.  Such  seems  to  be  tho  principle  involved  in  tho  judg- 
ment of  the  Privy  Council  in  Oohjnpita  Chdiij  v.  Arhuthnof^ 
L.  R.  1,  h\.  A.  at  page  315,  S.  C,  11  Beng.  L.  JR.  at  page  141. 
But  in  Bombay  the  estate  is  not,  without  a  specific  lien,  so 
hypothecated  for  the  father^s  debt  as  to  prevent  the  heir  dis- 
posing of  it  and  giving  a  good  title,  Jamhjatrainv,  Parhhu' 
(/fW,  9 Bom.  H.  C.  Ji.  116;  though  ^'  it  descends  incumbered 
with  the  debts  or  accompanied  by   an  obligation  to  pay  the 


(a)  B  a  Amrit  v.  B  n  Mnnik  ft  al. 

{h)  Ramnlnkshmi  Amnial  v.  Sirftnnnihn  Pfrumnl. 

ir^  S'-ir/n/an  Bihuji  ft  at  v.  .Va//.'i  Maudhar  ^t  a/. 

(d  Th(  C(/iirt  of  Wnnh  v.  Rnj  Cnomar  Den  XunHun  Siny. 

d  '  R'ljinshru  Sinjh  v.  R(nnj"U  Surni'i  rf  al. 

7*'  Sir'iiinnfih  irti  v.  Lnvhujhhdi It  it  lit. 
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debts  of  the  ancestor/'  Mis.  S.  A.  No.  88  of  1871,  Bom. 
H.  C.  P.J.  F.  for  1873,  No.  80  (a)  -,  see  also  3  B.  L.  R  7  O. 
C.  J.  (6) ;  In.  L.  R.  1  Bom.  262  (c). 

As  to  the  maintenance  of  a  widow,  see  L.  B.  2  In.  A.  at 
p.  279,  {d) ;  7  N.  W.  P.  R.  261  (F.  B.)  (e);  5  M.  H.  C.  R. 
IbOif);  25  0.  W.  R.  100  (g) ;  12  Bom.  H.  C.  R.  69  {h); 
4  M.  I.  A.  246  (i) ;  and  the  cases  referred  to  above  and 
under  Partition,  Book  II. 

As  to  a  reasonable  charge  subsisting  to  provide  for  a 
concubine  and  her  daughters,  see  S,  A.  No.  315  of  1876 
(Bom.  n.  C.  P.  J.  F.  for  1877,  p.  31)  0) ;  10  Bom.  U.C  R. 
381  (k) ;  and  as  to  her  sons  excluded  from  inheritance,  In. 
L.  R.  lBom.97(/). 

As  only  his  own  offspring  became  joint-owners  with  a 
man  by  their  birth,  the  title  of  a  remote  heir  ^cannot  prevail 
against  his  bequest  of  his  separate  property,  3  Bom.  II.  C 
I^  6  A.  a  J.  (vi)  ;  12  M,  I.  A.  1  («)  ;  see  Book  II.,  Ch.  I., 
Stv.  2,  Q.  8. 

Tlic  ordinary  rules  of  IlindA  Law  are  applicable  to  Jains, 
no  sjK^cial  custom  being  proved.  8  C.  W.  li.  116  (o);  10 
Bum.  II.  C.  R.  241  (7>),  In.  L.  R.  1  All.  288  (7),  where  a 
i*jH.*cial  custom  of  adoption  prevailed. 

(a)   Sakhardm  Rnmchandar  v.  Mudhtwrao  Ganesh. 

[h)  S'Ukout  Chatterjee  v.  Peart  Muhttn  Das  ct  at. 

\r)  Narayanacharya  v.  Nurso  Krishna. 

{d)  Baijun  Uoahey  tt  ul  v.  Brij  Bhookun  Lall. 

K)  Musst.  Ijolii  Kunr  v.  iwitntja  Bishan  et  al. 

(J)    Visalatchi  Aininal  v.  Annasamy  Sastry. 

v^)  BaOf*o  Goluck  Chunder  Bose  v.   Ranee  Okilia  Dayee. 

{k)  Lakihman  Ramachandra  et  al  v.  Sarasrafiffdi. 

[i)    Mu*st.  Goittb  KooHwar  et  id  ?.  The  Collector  of  Benares  et  al. 

ij)  Salu  V.  Hart. 

{k\  Kktmkor  v.  Vmuiskankar. 

U)    Ruki  V.  Govind. 

(«)  Xarottam  ▼.  Narsanddi. 

(•)  Baboo  Beer  Fertab  Sukee  v.    Maharajah  Rojendar  Vert  ah  Suhf^ 

{o)   Bhtujrdndds  T'jmM  v.  RoJMal. 

^  p\   I^llii  Mohabier  Vcrihad  i(  al  \.  Musit.  himdiin  hfoui' 

»*/)  llas^fTt  J'i  %.  \(tfjn  Mai. 

10 
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A  Kulachar^  allotting  certain  portions  of  Zamindaris  to 
junior  members^  does  not  render  the  savings  and  accomola- 
tions  made  by  those  members  joint  property,  17  C.  W.  R. 
129  {a)»     On  impartible  estates^  see  Book  XL,  Introduction* 

The  Crown  desiring  to  take  an  estate  by  escheat  must 
.show  an  entire  failure  of  heirs,  12  M.  I.  A.^  at  pp.  454^  469  (6). 


(a)  Chowdhry  Hureehur  Pershad  v.  Gocoolanund  Doss, 
{b)  Gridhari  Lall  Roy  v.  The  Bengal  Government. 
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BOOK   I. 


INHERITANCE. 


CHAPTER  I. 

HEIRS  TO  A  MEMBER  OP  AN  UNDIVIDED 

FAMILY. 

SECTION  I.— SONS  AND  GRANDSONS. 

Q.  1. — A  man  of  the  Sudra  caste  died.  He  has  the  fol- 
lowing relations: — 1  son  of  the  deceased^s  eldest  son^  8 
younger  sons^  2  brothers^  and  1  cousin.  The  deceased  re- 
ceived a  cash  allowance  from  Government  on  account  of 
certain  '^  Hakka'^  and  Ldjirna  {a)  rights.  It  is  an  old  ances- 
tral property.  How  should  the  certificate  of  heirship  be 
granted  to  each  of  them  ?  Describe  his  share.  If  it  is  not 
an  ancestral  property,  how  should  the  share  of  each  be 
described  in  his  certificate  ? 

A. — If  the  property  was  acquired  by  the  forefathers  of 
the  deceased,  and  if  it  has  never  been  divided  before,  it 
should  be  first  divided  into  two  shares,  the  one  to  be  consi- 
dered as  belonging  to  the  deceased's  father  and  the  other 
to  the  cousin's  father.  Then  the  share  of  the  deceased's 
father  should  be  sub-divided  into  three  shares,  one  to  be 
allotted  to  each  of  the  three  brothers  including  the  de- 
ceased.    The  deceased's  own  share,  which   is  ^  of  i,  should 

(a)  Lavfijimi. 
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be  divided  again  into  four  shares,  one  to  be  assigned  to  his 
grandson  and  three  to  his  sons. — Tanna,  16th  April,  1852. 

AiTiioRiTiKs.— (I)  Mit.  Vvav.  /.  50.  p.  !,/.!;  (2)  /.  60,  p.  1, 
/.  7,  (see  Auth.  3) ;  (3)/.  48,  p.  2,  /.  6  :— 

"Whatever  else  is  acquired  by  the  co-parcener  himielf  without  detriment 
to  the  father's  estate,  as  a  present  from  a  friend,  or  a  gift  at  nuptials, 
does  not  api>ertain  to  the  co-heirs.  (Colcbrooke,  Mit.  p.  268,  Stoket  H. 
L.  B.  384.) 

(4)  Mit.  Vyav./.  44,  p,  2,  /.  13,  (See  Chap.  II„  Sec.  4,  Q.  I.) 

Remarks. — I.    The  answer  applies  equally  to  the  higher  castes. 

2.  For  details  regarding  "indivisible  or  separate  property,"  se^ 
Partition,  Book  II. 

3.  In  case  the  deceased  had  alone  acquired  the  property  in  question, 
it  goes  in  equal  .shares  to  his  sons  and  grandson. 

4.  An  unseparated  son  excludes  separated  ones.  See  S.  A.  No.  282 
of  1871,  Bom.  II.  C.  P.  J.  F.  for  1872,  No.  41  (o). 


SFXTION  II  — OTHER  MEMBERS  OF  AN  UNDIVIDED 

FAMILY. 

Q.  1. — A  man  got  hi.s  son  married  and  spent  a  good  deal 
of  money  on  his  education.  The  son  afterwards  emigrated 
and  was  for  a  long  time  in  service  in  another  country, 
wIktc  lie  acquired  considerable  property  and  died.  Who 
will  be  his  heir,  his  father  or  his  wife  ? 

A, — Whatever  he  may  have  given  to  his  wife  ontof  aflTcc- 
tion,  or  whatever  may  bo  her  Stridhana,  belongs  to  her. 
All  the  rest  of  the  son's  property  goes  to  his  father. 

Ahmed nugfjuvy  Sf-ptcmhcr  2dtli,  1854. 

Ai'TiiORiTiKS. — (1)  Vyavnhara  MnyAkha,  p.  153,  /.  2  : — 

A  wife,  a  8on,  and  a  slave  are  (in  general)  incapahle  of  propert}*,  the 
wealth  which  they  may  earn  is  (regularly)  acquire<l  for  the  man  to  whom 
tluy  hflong.     (Borradnile,  ;>.  iL^,  Stokes  II.  L.  B.  KK).) 

(2)  Vynv.  May.  p.  lol,  /.  1  ;  (3)  Viramitroduya. /  221,  p.  I,  /.  10. 

Urmark.^-Aa  the  son  was  instructed  at  the  father's  ex|wnse,  the  pro- 
perty gained  by  him  cannot  be  separate  as  against  the  father,  unless 
acquired  by  means  not  rcfenible  to  the  family  estate.  See  Book  H- 
**  Property  self-acquired.** 


[fi)    Bfijrr  B'ipooji  v.    I'pjioohai. 
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Q.  2. — A  father  and  his  son  were  undivided.  The 
latter  died,  and  left  a  daughter  and  a  wife.  Will  these  be 
his  heirs,  or  his  father,  or  his  brother,  or  his  mother  ? 

A. — All  have  an  equal  right  to  the  estate  of  the  deceased. 
But  the  ornaments  of  the  wife  belong  to  her  alone. 

Dhanvarf  October  10/7a,  1859. 
Authorities. — (1)  Mit.  Vyav./.  65, p.  2,  /.  1 ;  (2)  Vyav.  May./.  155, 

REMA.RK. — All  the  deceased's  property,  as  far  as  it  is  not  separate 
property  (aTibh&jyam),  will  go  to  the  father,  and  be  divided  between  him 
and  his  surviving  son  on  partition.     See  Question  1 . 


Q.  3. — If  there  is  an  ancestral  Inam  in  the  possession  of 
five  brothers,  and  some  of  them  die  without  issue,  will  the 
Borvivors  inherit  their  shares  ? 

A. — Yes. — Rutnaghcrry,  Scptemher  I5th,  184G. 

Ai'THORiTY. — Vyav.  May./.  136,  /.  2  : — 

Among  brothers,  if  any  one  die  without  issue,  or  enter  a  religious  order, 
let  the  rest  of  the  brethren  divide  his  wealth,  execpt  the  wife's  separate 
property.     (Borradaile,  p.  101,  Stokes  11.  L.  B.  p.  85.) 


Q.  4. — Who  will  be  the  heir  to  a  deceased  brother  ? 

A, — If  the  brother  was   undivided,  his   brothers  will  in- 
herit his  property. 

But  if  ho  was  divided,  his  wife,  etc.,  will  be  his  heir. 

Brothers  who  have   divided  and    aftcTwarJs   agjvin   lived 
together  are  called  "  re-united. '^     If  a  re-united  brother  die, 
his  re-united  coparcener  will  inherit  his  estate. 
Poona,  October  2Uh,  1815. 

AcTiioRiTiEa. — (1*)  Vyav.  May.  p.  130,  /.  2,  {See  Chap.  I.,  Sec.  2. 
Q.  3) ;     (!>•)  Mit.  Vyav./.  55,  p.  2,  /.  1  :— 

The  wife  and  the  daughters  also,  both  parents,  brothers  likewise,  and 
their  sons,  gentiles,  cognates,  a  pupil  and  a  ftlloiv  student :  on  failure  of 
the  6nit  among  these,  the  next  in  order  is  indeed  the  heir  to  the  estate 
of  one  who  departed  for  heaven  having  no  male  issue.  This  nde  extends 
to  all  (persons  and)  classes.  (Colebrooke  Mit.  p.  324,  Stokes  II.  L.  B. 
427.) 

(:i«)  Vyav.    May.  p.  144.  /.  S  :— 

Yajitavalkya  enumerates   the  order  of  tliost*  entitled  to  succeetl  to  ihv 
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wealth  of  one  re-united ;  as  of  a  re-united  (co-heir),  the  re-united  (co-heir) 
80  of  the  uterine  brother  the  uterine  brother.  (Borradaile>  p,  113» 
Stokes  n.  L.  B.  p.  93.) 


Q.  5. — A  man  died  and  left  an  ancestral  Watan.  Will  his 
widow  or  his  younger  brother  inherit  it  ? 

A. — If  the  property  is   ancestral,   and  the  brothers  were 

undivided,  it  will  belong  to  the  younger  brother,  though  it 

may  have  been  entered  in  the  records  of  Government  in  the 

name  of  the  eldest  only.     The  wife  has  no  right  to  it  (a). 

Broach,  May  14/A,  1855. 

Authorities. — (1)  Mit.  Vyav.  /.  50,  p.  1, /.  7  ;  (2*)  Vyav.  May. 
p.  13G,  /.  2,  {See  Ch.  I.,  Sec.  2^  Q.  3.) 

Q.  6. — Two  brothers,  Bliai  and  Bhaidasa,  possessed  a 
village.  They  gtive  to  a  certain  Bhikari  Ramadatta  four 
biglias  of  land  for  liiiusclf  and  his  heirs.  Rama  had  four 
sons.  One  of  these  sons  died,  and  after  him  his  son,  leaving 
a  widow.  The  latter  claims  one  bigha  as  the  share  of  her 
husband.  Upon  inquiry  it  appears  that  the  land  had  not 
been  divided.  Is  her  claim  under  these  circumstances 
admissible  ? 

A. — The  claim  is  not  admissible  since  the  land  was 
undivided.  The  other  three  sons  of  Bhikari  Ramadatta 
inherit  their  ]JrotllLT^s  share. — llnKich,  May  18th,  1855. 

AiTHORiTiEs.— (1)  Mit.  Vyav.  /.  45,  y>.  1,/.  1;  (2*)  Vyav.  May. 
p.  1:56,  /.  2,  (See  Chap.  I ,  Sec.  2,  Q.  3.) 


(«)  A  vataii  cannot  bo  enjoyed  by  a  female  wliilc  males  of  the  family 
claim  it. — Anpoornabaee  v.  Jaurow,  S.  I).  A.  II.  1841,  p.  74,  following  an 
interpretation  of  1S32  on  St.  20  of  Ke-.  XVI.  of  IS27.  But  the  reaaoa 
there  jriven  is  n()^^  no  lonjrer  a]>])licaljle.  A  female  may  siicrecd,  Ch.  IV. 
B.,  Sec.  I,  Q.  1*J ;  B'li  Suraj  v.  Gorernment  of  Bombay  et  al,  and  BapU" 
bhaiy.B''i  Suraj  et  al  8  Dom.  II.  C.  U.  8,1  A.  C.  J.;  Bat  Jetha  t. 
Ilaribhai,  S.  A.  No.  lUM  of  l.'^ri  Hoin.  II.  C.  P.  J.  F.  for  1872,  No. 
I^8\  subject  to  the  provisions  of  the  Vatainlar*s  Act,  (Bom.  Act  3  of 
1?74.)  A.s  to  the  succession  jzenerally  to  inams  aud  vataiis,  see  Chap. 
II.,  Sec.  4,  Q.  8,  Keniark.  and  a>  to  clainis  to  inclusion  amongst  the 
rcco;;nized  vataiulars,  sei-  GiiruifhtJ'if/ard'f  v.  Rndragavdati  et  al.  (In 
L.  R    I  Bom   b'M). 
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Q.  7. — Three  brothers  divided  their  father^s  property 
and  lived  apart.  But  one  room  was  left  undivided,  and 
given  to  their  mother  as  a  dwelling  place.  One  of  the  bro- 
thers died,  leaving  a  widow.  Then  the  mother  of  the  bro- 
thers died.  The  widow  claims  a  third  of  the  room  as  her 
hnsband^s  share.  Has  she  a  right  to  it  ?  She  has  given  it 
as  Krishnarpana  to  her  daughter's  son.  Has  she  a  right  to 
do  so  ? 

A. — The  widow  has  no  right  to  any  part  of  the  undivided 
room. — Broatlif  March  '\7th,  1857. 

AuTHORiTiKs.— (I)  Mit.  Vyav.  /.  47,  p.  2, 1.  13;  (2*)  Vyav.  May. 
p.  136,  /.  2,  (See  Chap.  I.,  Sec.  2,  Q.  3.) 

Rrmark. — As  to  residence  in  the  family  dwelling,  see  Book  II.  Intro- 
duction, "  Property  naturally  indivisible."  See  also  Q.  9. 


Q,  8. — Two  brothers  lived  apart,  and  each  managed  his 
own  affairs.  The  elder  of  them  died  without  male  issue, 
leaving  a  widow  only.  Can  she  claim  a  share  of  the  family 
Watan? 

A. —  A  widow  without  male  issue  has  no  right  to  demand 
a  share  of  any  Watan,  Vritti,  or  hereditary  offices  which 
were  acquired  by  ancestors,  and  which  were  not  previously 
divided. — AhmaJnuggur^  August  7fh,  1854. 

ArrnoRiTiE8.--(l  &  2*)  Vyav.  May.  p.  130.  /.  fi  &  /.  2,  {See  Chap. 
I.,  Sec.  2,  Q.  3.) 


Q.  9. — Four  brothers  effected  a  partition  and  lived  separate 
from  each  other.  As  usual,  a  house,  some  ground,  and 
other  immoveable  property  remained  undivided.  Two  of 
tbeso  brothers  died.  The  question  is  whether  or  not  the 
share  of  the  immoveable  property  should  be  made  over  to 
the  widows  or  to  the  surviving  two  brothers. 

A. — The  widows  of  the  deceased  brothers  cannot  claim 
fhc  tchoh'  of  the  shares  of  their  husbands,  but  thoy  should 
be  provided  with  a  suitable  residence.  The  rest  of  the  im- 
movcuble  property  will  fall  to  the  two  .surviving  brothers. 

Ahmt'ibiHggui'y  Jauudry  ^yfliy  1>^40. 
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AuTHOBiTiKS.— (1)  Vyav.  May.  p.  136,  /.  2,  (See  Chap.  I.,  8ec.  2,  Q. 
3);  (2)  Vyav.  May.^.  134, 1.4,6,^7;  (3)  Mit.  Vyav./.  49, p.  1,  /.  10. 

Remark. — The  Sastri  means  that  to  the  portion  left  undivided  the 
ordinary  rules  governing  the  inheritance  of  undivided  property  must  be 
applied,  and  that  these  will  exclude  the  vvidow,  saving  her  right  to  resi- 
de uce. 


Q.  10. — A  man  had  throe  sods.  One  of  them  died  with- 
out issue.  Ho  and  his  two  brothers  had  not  divided  their 
ancestral  property.  Although  the  deceased  had  loffc  a 
widow,  the  certificate  of  heirship  was  given  to  his  two  bro- 
thers. They  subsequently  died.  One  of  them  has  left  a 
widow  and  two  daughters.  The  other  has  lefb  three 
daughters.  The  property  of  the  first  deceased  brother  id 
in  the  possession  of  tho  widow,  who  is  the  mother  of  two 
daughters.  It  will  bo  observed  that  ono  brother  who  hjul 
not  taken  his  share  from  his  two  brothers  died,  and  that  his 
two  brothers  survived  him.  Now  his  widow  chiims  the 
share  of  her  husband  from  tho  heirs  of  tho  two  brothers,  who 
possess  the  ancestral  property.  Tiio  question  is  whether 
she  can  claim  a  sluire,  or  a  maintenance  only. 

The  widow  of  the  first  deceased  brother  wishes  to  take  the 
share  duo  to  her  husband,  but  it  is  to  l>e  noticed,  that  the  two 
brutliers  who  died  afterwards  have  loft  some  daughters  to  bo 
nian-ied.  According  to  the  custom  of  the  caste,  a  large  ex- 
pense is  re(|uired  for  the  marriages  and  subseijuent  ceremo- 
nies. The  widow  who  demauds  tiie  share  of  the  common 
property  has  no  children.  \V^ill  this  circumstance  cause 
any  obstacle  to  her  claim  ? 

-/. — Tho    husband    of  tlie    widow    appears  to  have  died 

without  having  previoii^ly   divided    his    [)ro[)erty.      He    hiis 

left  no  sous.      Uis  widow    cannot    therefore    claim  any  tsharo 

fn)m  tho    lieirs    of  the    two    brothers    who  died    afterwiirds. 

They  should  only  give  her  maintenance. — Sural,  March  17//*, 
lb5S. 

Ai  Tuuui  iih-s— (1 1    Mit    V>av    /.    .).),  y«.   J,    /    10.    {Hce  Auth.    tJ) , 
.J)Mit.  V\;iv    /    ^^.  ^y    1    /.   /.    (\      Vv.v    :\ia\    i>    l.id, /.  *J,(i>ct  C'lup 
I  .  Su     2,  (i     >  ) 
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Q,  11. — A  man  died  and  his  widow  has  filed  an  action 
against  her  brother-in-law  for  the  recovery  of  certain  pro- 
perty belonging  to  her  deceased  husband.  The  brother- 
in-law  had  lived  apart  from  his  deceased  brother  for  about 
25  years..  A  division  of  the  family. property  had  not,  how- 
ever, taken  place.     Can  the  widow  claim  a  share  ? 

A. — The  widow  cannot  claim  a  share  of  that  which  may 
be  undivided  and  ancestral  property ;  but  if  there  is  any 
which  may  have  been  acquired  by  her  husband  without 
making  use  of  the  property  of  his  ancestors,  she  can  claim 
it  from  her  brother-in-law. 

Authorities. — (1)  Vyav.  May.  p.  136,  I.  4  : — 

But  if  her  husband  have  departed  for  heaven,  the  wife  obtains  food 
and  raiment:  or  (/«)  if  unseparated,  she  will  receive  a  share  of  the  wealtli 
ms  long  as  she  lives  (a).     (Borradaile,  p.  102;  Stokes  U.  L.  B.  85). 

(2)  Vyav.  May.  p.  136.  /.  2,  {See  Chap.  I.,  Sec.  2,  Q.  3.) 


Q.  12. — Two  brothers  of  tho  Kanoji  caste  were  undivid- 
ed. One  of  them  died,  leaving  a  widow.  The  other 
brother  does  not  maintain  her,  nor  does  he  assign  to  her 
any  property  to  live  upon.  Who  has,  under  the  circum- 
stances, tho  right  to  collect  tho  money  duo  to  the  deceased, 
the  wife  or  the  brother  ? 

A. — Tho  brothers  woro  undivided.  Tho  brother  has 
therefore  the  right  to  collect  debts  duo  to  the  deceased. 
The  widow  of  the  latter  has  a  claim  to  maintenance  only. 
But  she  must  stay  with  her  brother-in-law  if  she  has 
DO  good  reason  to  show  why  such  an  arrangement  is 
impossible. — Ahrnednuggur,  March  15//t,  1849. 

AtTiioRiTY. — Vyav.  May./.  136,  p.  2,  Borr.  101;  Stokes  II.  L.  B. 
S5,{See  Chap.  I..  Sec  2,  Q.  3.) 

(a)  Note. — The  wonls'*  if  unseparated  "  (avibhakta)  belong  to  both 
halves  of  the  sentence,  and  the  translation  should  run  thus  : — 

*'  In  an  undivided  family,  if  her  husband  have  departed  for  heaven,  the 
wife  obtains  food  and  raiment,   or  she  will,  etc.**      In    the   explanation, 
which  in  the  MayOkha  follows   this  text,  the  word  avarudhA  in   wrongly 
trantUtrd  by  **  a  woman  set  apart.*'     It  means  **  a  concubine.** 
11 
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Q.  13. — 1.  There  are  tbree  brothers,  whose  property 
is  undivided.  It  consists  of  an  oflfice  of  priest  called  the 
*'  Yajaraaua  Vritti/'  a  house,  and  some  other  things.  On 
the  death  of  one  of  these  brothers,  a  question  has  arisen 
whether  the  surviving  brothers,  or  the  son  of  the  deceased 
brother's  sister,  iiro  the  heirs  ? 

2.  Suppose  the  property  of  the  brothers  was  divided, 
and  they  themselves  separated,  who  would  be  the  heir  in 
this  case  ? 

3.  Will  the  son  of  a  cousin,  or  the  son  of  a  uterine  sister 
be  entitled  to  inherit  the  ancestral  office  of  a  priest  held 
by  a  deceased  in  an  undivided  state  ? 

4.  Supposing  the  above-mentioned  property  was  divided, 
which  of  the  two  relatives  above-named  would  bo  entitled 
to  inherit  it  ? 

J. — 1.  If  one  of  the  three  brothers,  whose  property  was 
nrulivided,  aied  without  leaving  either  a  son  or  a  grandson, 
his  uterine  brothers  must  be  considered  the  heirs. 

2.  In  the  case  of  a  family  whose  property  is  divided,  the 
orJer  of  heirs  laid  down  in  the  Sastm  is  as  follows  : — The 
widow,  the  daughter,  the  daughter's  son,  the  parents,  and 
tbo  uterine  brothers.  In  the  absence  of  each  of  these,  the 
next  succeeding  becomes  the  heir. 

3.  When  the  ofiico  of  priest  is  undivided,  and  when  a 
co-sharer  dies,  his  cousin's  son  will  be  entitled  to  inherit  the 
deceased's  share,  provided  the  following  kinsmen  are  not  in 
existence : — Tho  uterine  brother,  nephew,  parents,  step- 
brother, sons  of  step-brother,  uncle,  sons  of  uncle,  and 
widfW. 

4.  When  the  property  is  that  of  a  deceased  person  di- 
vided in  interest,  his  sister's  son  inherits  his  share  ;  as  long 
as  the  sister's  son  is  alive  the  cousin's  son  cannot  succeed. 

Snrat,  Octohrr  ISfh,  18t5. 

At'TiioHiTir.s,  — f  P)  Vyav.  May.  p,  13f),  /.  2,  {See  Chap.  I.,  Sec.  2, 
Q.  :j) :  ,2^  Mit   yy.iv.j.  T^o,  p.  2,*/.  1.  (See  Chap.  I.,  Si.»c.  2,  Q.  4.) 

Kkmark^  -  -  .1//.  'i.  The  undixidi'd  coparceners  alone  inherit  the 
<li•ce•l^c^I*^  shan*.       .Vulh    1.^ 
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Ad,  4.  The  cousin's  son  inherits  the  deceased's  property,  in  preference 
to  the  sister's  son,  since  he  is  a  "  Gotraja  Sapinda,"  connected  by  funeral 
oblations  with,  and  a  member  of,  the  same  family  as  the  deceased,  whilst 
the  sister's  son  is  only  a  bhinnagotra  Sapinda.  (Auth-  2.)  See  also  Intro- 
ductory Note  to  Chap.  II.,  Sec.  15 — §  5.  The  Sdstri  seems  to  have  been 
steeping  his  mind  in  Bengal  law.  See  H.  H.  Wilson's  Works,  vol.  V., 
p.  U. 


Q.  14. — There  were  four  brothers  who  divided  their  move- 
able property  and  left  the  immoveable  undivided.  The 
immoveable  property  consisted  of  some  land  p^iven  to  them 
in  order  to  keep  up  a  lamp  in  a  temple.  One  of  the  four  sons 
died.  He  left  a  widowed  daughter.  Can  she  obtain  her 
father's  share  ? 

A, — She  cannot  obtain  it.  It  goes  to  the  other  undivided 
relations. — Ruinagherry,  January  7th,  1853. 

Authorities.— (1)  Mit.  Vyav.  /.  55,  p.  2./.  1  ;  (2)/.  46,;?.  2,  /.  14  ; 
(3*)  Mit.  Vyav./.  51.;?.  1,  /.  9,  (See  Chap.  I.,  Sec.  2,  Q.  17  ;  (4»)  Vyav. 
May.  p.  136.  /.  2,  (See  Chap.  1.,  Sec.  2,  Q.  3.) 

RBiiARK. — The  :^&3tri  has  not  distinguished  between  the  divided  and 
the  undivided  property. 

Q,  15. — There  were  three  brothers.  Two  lived  united 
and  one  sepnirate.  The  one  of  the  undivided  brothers  had  a 
Bon,  the  other  a  daughter.  The  latter  lived  in  the  house  of 
her  husband.  Both  the  brothers  died.  Who  will  inherit 
the  second  brother's  property  ? 

A. — The  first  brother's  son  inherits  his  nnclo's  property. 
But  if  any  thing  had  been  promised  by  the  second  of  the 
brothers  to  his  daughter,  it  must  be  given  to  her. 

Ahmednng'jnr^  November  29//i,  1845. 

AuTHOKiTiRS.— (!•)  Vyav.  May.  p.  136,  /.  2,  (See  Chap.  I.,  Sec.  2, 
Q.  3};  (2)  Mil.  Vyav./.  51.  ;j.  1.  '/.  9.  (5fe  Chap.  I..  Sec.  2.  Q.  17). 

Remark. — The  property  promised  must  not  have  been  dispropor- 
tionately great.     Vyav.  May.  Chap.  IV.,  Sec.  X..  pi.  6,  G. 


Q.  16. — Three  brothers  died.  One  of  thera  left  a  grand- 
son^ the  second  a  son,  the  third  a  son's  daughter.  Will  tho 
latter  inherit  her  grandfather's  property  ? 
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A. — As  long  as  males  are  living  in  the  family,  the  son's 
daughter  has  no  right  to  her  grandfather's  share. 

Poojia,  September  lOfh,  1852. 

AuTH0RiTiE8.~(l)  Vyav.  May.  p.  134,  /.  4  ;  (2*)  p.  136,  /.  2,  {See 
Chap.  I.,  Sec.  2,  Q.  3) ;  (3*)  Mit.  Vyav.  /.  51,  p.  1, 1  9,  (See  Chap.  I., 
Sec.  2,  Q.  17.) 

Q.  1 7. — A  man  died  and  left  a  daughter.  His  brother, 
who  was  united  with  him  in  interests,  adopted  a  son.  Will 
the  latter  or  the  daughter  inherit  the  property  of  the 
deceased  ? 

A. — The  deceased  and  his  brother  were  undivided.  Con- 
sequently the  latter's  adopted  son  will  inherit  deceased's 
property. — Dliancar^  September  29th,  IS-l-O. 

Authorities.— (1)  Vynv.  May.;;.  134,  1.4  ;  (2*)  p,  136.  /.  2,  {See 
Chap.  I.,  Sec.  2,  Q.  3)  ;  (*3*)  Mit.  Vyav./  51,  p.  I,  /.  9  :— 

In  rejjrard  to  unmarried  sisters,  the  author  states  a  ditFerent  rule,  giving 
them  as  an  allotment  the  fourth  part  of  a  brother's  own  share.  (Cole- 
hrooke,  Mit.  p.  28G;  Stokes  II.  L.  B.  393.) 

Remark. — The  position  of  all  daughters  of  undivided  coparcenera  is 
the  same  as  that  of  sisters. 

Q.  18. — Two  persons,  related  as  uncle  and  nephew,  held 
an  hereditary  Watan.  The  nephew  died,  and  the  question 
is  whether  the  widow  of  the  nephew  or  the  uncle  should 
come  in  the  place  of  the  nephew  as  his  heir? 

A. — If  the  uncle  and  his  nephew  were  separated  members 
of  the  family,  the  widow  of  the  nephew  will  inherit  his  share. 
If  the  property  was  not  divided,  and  if  it  was  held  as  a  joint 
property  of  the  uncle  and  the  nephew,  the  uncle  should  come 
in  the  place  of  the  dccea.sed  nephew — Bnjach,  May  I4tli,  1855. 

ArTiioRiTiKs.— (1)  Mit.  Vyav.  /.  /)5.  p.  2,  /.  l,{Sce  Chap.  I..  Sec.  2, 
(J.  4) ;  (2)/.  50,;>.  I,  /.  7  ;  \;i*)  Vyav.  May.;;.  136.  /.  4,  (6>eChap.  I., 
S'c.  -J,  Q.  1 1 .) 

(^.  10. — A  man's  widow  and  his  cousin  live  together  as 
an  undivided  family.  Tiie  widow's  lite  husband  had  lent 
money  to  other  people,  and  the  <iu(vstion  is  who  has  the 
right  to  recover  it  ? 
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^4. — As  the   deceased  and   his  cousin  lived   together,  the 
cousin    has   the  right    to   recover  the  money   due  to   the 
deceased.     The  widow  will  be  entitled  to  a  maintenance. 
Rutnaghen-y,  July  ISih,  1847. 

Authority.— Vyav.  May.  p.  136,  /.  2,  (See  Chap.  I.,  Sec.  2,  Q.  3.) 
Remark.— The  cousin  who  was  united  with  the  deceased,  and  not 
the  widow,  inherits  the  deceased's  share. 


Q,  20. — A  man  died.  His  first  cousin  performed  his 
funeral  ceremonies.  Will  he  or  deceased's  half-brother  in- 
herit the  estate  ? 

A. — The  first  cousin  was  separate  from  the  deceased 
whilst  the  half-brother  lived  with  him  as  a  member  of  a 
united  family.     Consequently  the  half-brother  alone  inherits. 

Tannah,  Augmt  li2th,  1847. 

Authorities. — (I)  Mit.  Vyav.  /.  65,  p.  2,  I,  1  ;  (2*)  Vyav.  May. 
p.  136,  /.  2,  {See  Chap.  I.,  Sec.  2,  Q.  3). 

Remark. — At  2  Macn.  H.  L.  66  is  an  answer  to  the  effect  that  where 
a  man  dies  united  with  a  whole  and  a  half-brother,  these  succeed  together 
to  the  exclusion  of  deceased's  widow. 


Q.  21. — A  man  died,  leaving  a  daughter.  Will  the 
latter  or  a  second  cousin  with  whom  the  deceased  had  lived 
united  in  interests,  inherit  the  deceased's  estate  ? 

A. — The  second  cousin  inherits  the  deceased's  estate ; 
the  daughter  will  receive  only  what  her  father  may  havo 
given  to  her. — Ahmednuggur,  January  Sth,  1851. 

Authorities.— (1)  Vyav.  May.  p.  136,  /.  2,  {See  Chap.  I.,  Sec.  2, 
Q.  3} ;  (2)  Vyav.  May.  p.  140,  /.  I  ;  (3*)  Mit.  Vyav.  /.  5\,p.  1.  /.  7, 
(AW  Chap.  II.,  Sec.  r,  Q.  2.) 

Q.  22. — A  woman  has  a  daughter.  Her  husband  left 
the  country  arid  was  not  heard  of  for  many  years.  She  re- 
ceives the  proceeds  of  her  share  of  the  estate.  The  woman 
and  her  husband  have  been  living  separate  from  their 
cousin  for  about  75  years.  The  immoveable  property  has 
not  been  divided.  The  woman  has  sued  her  cousin  for  a 
division  of  the  imraovcablo  property.  The  cousin  states 
that  the  woman  should  be  satisfied  only  with  a  share  of  tho 
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proceeds  of  the  property,  and  that  the  share  would  be  con- 
tinued to  her  during  her  lifetime.  He  further  states  that  he 
would  divide  the  property  only  on  condition  of  her  agreeing^ 
never  to  transfer  it  in  any  way.  The  question  is  how  the 
case  should  be  decided  ? 

A, — As  the  woman  has  received  her  share  of  the  proceeds 
separately  for  many  years,  and  as  she  has  a  daughter,  she 
has  a  right  to  move  for  the  partition  of  the  immoveable  pro- 
perty. The  objection  of  her  cousin  founded  on  the  appre- 
hension of  the  transfer  of  the  property  is  not  valid.  The 
woman  has  a  right  to  transfer  her  property  whenever  she  may 
find  it  necessary  to  do  so. — Ahmed aiKjgnr,  November  2bth, 
1848. 

Authorities.— (1  &  2)  Vyav.May.;?.  134,  /.  4  &  6 ;  (3) />.  136,  1.2, 
{See  Chfip.  I.,  Sec.  2,  Q.  3.) 

UcMAUK. —  As  the  |>r()j)erty  is  undivided,  the  widow  has  no  right  toil. 


Q.  2o. — A  woman  has  instituted  a  suit  against  her  mother- 
in-law,  and  four  cousins  of  her  fivtlier-in-law,  for  the  re* 
covery  of  the  share  of  her  fathor-in-law  of  the  ancestral 
property  of  the  family.     Is  her  claim  tenable  ? 

A. — The  woman  cannot  claim  any  share  of  tlio  property. 
She  can  only  claim  a  maintenance  from  the  defendants. 

AJiiiii.'lniuj^jnr,  Jidif  l21,s7,  18">(). 

Ai.  riioKiTiKs— (1)  Vvav.  May.  p.  Mf), /.  2,  (See  Cliap.  I  ,  Sec.  2, 
Q.  :i) ;  r-)/.  136,  /.  4.  =  Mit.  V\av. p. 55./.  i>,  /.  1,  [See  Chap.  1.,  Sec.  2» 
Q.  4.)  

Q.  2  t. — Certain  members  of  a  family  have  a  right  to  a 
house  which  is  their  undivided  and  ancestral  property.  A 
son  of  one  of  the  members  dieil,  and  liis  widow  claims  the  sliare 
of  her  hu.^hand,  the  other  members  of  the  family,  namely, 
grandsons  of  her  brulher-in-law  and  sons  of  her  father-in- 
law's  brotlur,  are  alive.     Can  the  widow  claim  the  share? 

A. — Tile  widow  of  a  man  who  dies  while  the  family  of 
which  he  is  a  nieinb.'r  is  h-till  uniteil  in  interests,  caunot 
claim  a  share.     She  can  only  claim  a  maintenance. 

Suraf,  1815. 
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Authorities. — (l*)VyRv.  May.  p.  136, /.  2,  {SeeChsLp.  I.,  Sec.  2, 
Q.  3);  (£•)/?.  136,  /.  4.  =  Mit.  Vyav./.  55,  p.  2,  /.  1,  (See  Chap.  I., 
Sec.  2.  Q.  4.) 

Q.  25. — A  paternal  grand-aunt  and  her  grand-nephew 
lived  together  as  an  undivided  family.  They  hold  Yard! 
and  Kulkarni  Watans.  Can  the  paternal  grand-aunt  claim  a 
share  of  the  Watans,  or  only  a  maintenance  from  their 
proceeds  ? 

A, — She  can  claim  a  maintenance  only,  and  provided  she 
sustains  her  good  character  and  lives  with  her  grand-nephew. 

Ahmednuggury  April  50th,  1817. 

Authorities. — (I)  Vyav.  Muy.  p.  1.36,  /.  2,  {See  Chap.  I.,  Sec.  2, 
Q.  3)  ;  (2);;.  1.36,  /.  4  =  Mit.  Vyav.  /.  55,/).  2,  /.  1,  {See  Chap.  I.,  Sec. 
2,  Q.  4) ;  (3)  Vyav.  May.  p.  U9,  L  2  and  4  ;  (4)  p.  134,  /.  4  and  6  ; 
(5)  p.  137,  /.  7  ;  (6)  Mit.  Achar./.  12.  /?,  1,  /.  4  and  6  ;  (7)  Mit.  Vyav. 
/  16,  p.  1, /.  6;  (8)/.  69,;).  1,/.  1. 


Q.  26. — Two  brothers,  A  and  i?,  obtained  a  house  as 
security  for  a  debt,  A  took  his  wife's  sister's  son  into  his 
buu<e,  and  brought  him  up  as  his  own  son.  The  house  was 
in  the  joint  possession  of  this  latter  person  and  of  the  son  of 
2?,  and  after  Z^'s  son's  death  in  his  possession  jointly  with  tho 
sons  of  tho  deceased  Z?'s  grandson.  But  tho  wives  of 
these  two  began  to  quarrel,  and  /?'s  grandson  sued  A^s  sister's 
son  for  the  possession  of  the  whole  house.  The  latter  has 
no  certificate  to  show  that  ho  was  formally  adopted.  IIo 
had  merely  possession  of  tho  house  for  20  or  25  years. 
Is  U's  grandson's  claim  admissible  under  these  circumstances, 
or  not  ? 

A, — A*%  wife's  sister's  son  had  not  been  formally  adopted, 
and  can  therefore  not  bo  considered  as  -4's  son.  Tho  claim 
of  /i's  grandson  is  therefore  admissible. 

AJmicdniiggur^  Kovonhrr  Ist,  1849. 

Authorities.— (1)  Mit.  Vyav./.  53,  p.  2,/.  6;  (2)/.  51.;>.  1, /.  3  ; 
(3 /.  50.  p.  1.  /.  1  ;  {4*)/.  44,  p,  2,  /.  14,  [S^e  Chap.  11.,  Sec.  4,  Q.  1)  ; 
(5)  Vvav.  Mav.  p  102, /.  4  ;  (6)  p.  110, /.  6 ;  (7)  p.  140,/  1;  (B)p.U'2. 
1.8.  ' 
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CHAPTER  II. 

HEIRS  OF  A  SEPARATED  PERSON. 

SECTION  I.- SON  BY  BIRTH,  LEGITIMATE- 

Q,  1. — If  a  man  separates  from  his  father  and  brothers, 
and  acquires  property  after  the  separation,  who  will  bo  his 
heir  ?  If  his  son  be  his  heir,  should  his  mother  bo  consi« 
dered  the  son's  guardian  during  his  minority  ? 

A . — His  son  will  be  his  heir,  and  his  widow,  daring  his 
son's  minority,  will  be  his  sou's  guardian. — Poona,  Jmve 
2nd,  1845. 

Authorities.— (I*)  Mann  IX.  185: — 

Not  brothers,  nor  parciits,  but  sons  (if  living  and  their  male  issue)  are 
heirs  to  the  deceased. 

(2*)  Manu  IX.  2/  :— 

The  production  of  chihlren,  the  nurture  of  them,  when  produced,  and 
the  daily  superintendence  of  domestic  aifuirs  are  peculiar  to  the  wife. 


(}'  2. — Should  the  sons,  who  are  minors,  or  the  widow, 
or  the  brothers  of  a  deceased  Sudra,  be  considered  his  heirs? 

A. — All  of  them  have  a  right  to  the  property  of  the  de- 
ceased, but  the  sons  are  his  heirs. — Poona,  June  2Snl,  1845. 

Authorities. — (1*)  Manu  IX.  185,  {SeeChnp,  II.,  Sec.  I.,  Q.  1); 
(2*)  Mit.  Vyav./.  69,  p.  1,  /.  1  :— 

Manu  has  declared  that  aged  parents,  a  faithful  wife,  and  an  infant 
ion  must  be  maintained,  even  by  performing  a  hundred  improper  actions. 

(3*)  Mit.  Vvav./.  51.  p.  h  l.  7  :— 

Of  heirs  dividing  after  the  death  of  the  father  let  the  mother  take  An 
equal  share.     (Colebrooke,  Mit.  p.  285;  Stokes  II.  L.  B.  397.) 

Rkmark. — The  sons  are  their  father's  heirs,  and  the  ^idow  it  entitled 
to  maintenance,  or,  if  the  sons  divide,  to  one  full  share  of  the  property, 
provided  she  had  reeeived  no  Stridhan.     (See  Book  II.,  Introd.) 


Q.  3. — A  man  of  the  Mah&r  caste  expelled  his  wife  from 
his  house.  His  son  went  out  with  her.  The  husband  after- 
wards died,  when  a  son  of  his  relatives  was  nominated  by 
his  friends  as  the  son  of  the  dccoased,  and  was  presented 
with  a  turban.     Will  he  be  his  heir  't 
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A. — The  son  of  the  deceased  will  be  his  heir  and  not  the 

person  nominated. 

Authorities. — (I)  Dnttaka  Mim&msS,.  p.  1;  /.  3  : — 
In  regard   to  tliis   matter   Atri   says  :     Only   a  man  who  has   no  son 
ought  to  procure  a  substitute  for  a  son. 

(2*)  Manu  IX.  185,  {Sec  Chap.  II.,  Sec.  1,  Q.  1). 


Q'  4. — A  Kunbi  brought  up  a  son  of  another  Kunbi, 
and  transferred  to  hira  his  immoveable  property.  It  accord- 
ingly passed  into  the  possession  of  the  foster-son.  A  son 
was  afterwards  bom  to  the  Kunbf.  This  son  and  the  foster- 
son  lived  separate  from  each  other  for  many  years.  The  son 
has  now  sued  the  foster-son  for  the  recover}'  of  the  immove- 
able property  given  to  him  by  the  KunbJ.  Can  ho  do  so? 
and  within  what  time  should  the  suit  bo  brought  ?  Can  the 
possession  of  the  property  be  disturbed  after  the  lapse  of 
tiO  years  ?  If  the  father  and  his  foster-son  should  have  im- 
proved, and  taken  care  with  trouble  and  expense  of  the  im- 
moveable property  in  question,  cannot  the  foster-son  have 
some  claim  to  it  ? 

A. — A  son  is  entitled  to  three-fourths  of  the  property  which 
his  father  may  have  transferred  to  his  adopted  son  before  the 
birth  of  his  son.  The  adopted  son  will  only  bo  entitled  to 
one-fourth,  provided  his  adoption  has  been  performed  with 
the  due  ceremonies  and  sacrifices  by  the  adoptive  father. 
The  Sa^tra  does  not  lay  down  any  rule  in  regard  to  the 
limitation  of  time  within  which  a  suit  for  a  share  of  property 
should  be  brought.  It  is  however  laid  down  that  when  a 
man  has  received  the  income  of  any  immoveable  property 
for  20  years,  and  of  any  moveable  property  for  10  years, 
without  any  objection  or  demand  from  the  owner,  he  cannot 
bo  obliged  to  pay  the  income,  but  tho  right  to  the  immove- 
able property  is  never  lost. 

Tho  foster-son,  mentioned  in  the  question,  should  be 
allowed  to  hold  such  things  as  he  may  have  received  from 
Ilia  foster-father  as  tokens  of  his  affection,  provided  they  are 
becoming  his  nink  in  society,  and  not  unjustly  oppressive 
to  the  .son.  If  the  foster-sou  was  born  of  his  father's  slave 
12 
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woman,  he   would  be  entitled  to  one-half  of  the  property 
which  is  allotted  to  his  son. 

Authorities.— (1)  Datt.  Mim./.  1,  p.  1,  /.  1,  3,  and  11  ;  (2)  Vyar. 
May.  p.  102,  /.  4  :— 

He  is  called  a  son  given  (Dattrima)  whom  his  father  or  mother  affec- 
tionately gives  as  a  son,  being  alike  (by  class)  and  in  a  time  of  distreu, 
confirming  the  gift  with  water.    (Borradaile,  p.  66;   Stokes  H.  L.  B.  58.) 

(3)  Vyav.  May.  p.  110,  /.  6;  (4)  p.  107,  /.  6;  (5)  p.  112,  /.  3;  (6)  p.  28, 
/.  5;  (7)  Mit.  \yav./.  11,  p.  2,  /.  11 ;  (8)/.  51,  p.  1,  1,3;  (9)  /.  55, 
p.  1,  /.  11 ;  (10)  Manu  IX.  185,  {See  Chap.  II.,  Sec.  1,  Q.  1). 

Rbmark. — It  must  be  noted  that  the  question  refers  to  the  relative 
rights  of  a  son,  and  a  foster-son,  not  an  adopted  son,  in  which  case  a 
ditferent  relation  of  right  would  arise.     See  Section  2. 


Q.  5. — A  died,  leaving  a  son,  B,  by  his  first  wife,   anda 
second  wife,  C     Docs  A's  house  pass  to  B  alone,  or  can  C 
claim  a  share  of  it  ? 

If  a  portion  of  the  house  happen  to  be  in  the  occu{>ation 
of  C,  will  such  occupation  give  C  a  title  to  the  portion  of  the 
house  which  she  is  occupying  ? 

A, — On  the  death  of --1,  his  house  passes  to  his  son  B, 
and  although  B's  step-mother  may  at  the  time  be  in  coca- 
pation  of  a  portion  of  the  house,  she  cannot  on  that  accoant 
be  considered  to  have  any  right  to  such  portion. 

Surat,  April  (jih,  184G. 

Authorities.— (1)  Mit.  Vvav./.  G9,;).  1,  /.  1,  (5m  Chap.  II.,  Sec.  1, 
Q.  2) ;  (2)  Manu  IX.  185,  [See  i:h^h  II.,  Sec.  1,  Q.  1). 

Remark. — The  step-mother  can,  however,  claim  maintenance  (Autb. 
I.)  and  residence.     [See  Buck  II.  Introd.) 


Q.  G. — A  had  a  son  B  by  his  first  wife.  B  separated 
from  his  father  A  who  married  a  second  wife  C  On  the 
death  of  A,  if  J7  pays  .I's  debts,  will  B  or  will  C  be  il'sheir  f 
If  B  is  A's  heir,  then  is  0  outitlod  to  a  share  of  A'a  pro- 
perty, or  can  she  claim  only  a  maintenance  out  of  J's  estate  f 

A, — B  will  be  heir  to  his  father  -1 :  but  if  .4  has  assigned 
to  C  any  stridhan,  this  strldlmn  will  belong  to  0,  and  besides 
80  long  as  she  behaves  chastely  and  lives  under  the  protectioB 
of  B,  she  should  be  allowed  maintenance. 

Ahmedmifj'jurj  Ai>ril  'list,  1H4S. 
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Authorities.— (1)  Vyav.  May.  p.  89,  /.  2 ;  (2)  p.  142,  /.  8;  (3)  p.  181, 
/.  5;  (4)Mit.  Vyav./.  69,  p.  1,  /.  1,  (5tf<?Chap.  II.,  Sec.  1,  Q.  2) ;  (5)  Manu 
IX.  186,  (See  Chap.  II.,  Sec.  1,  Q.  1). 


Q.  7. — A  Rangdri  ('dyer)  put  away  his  wife  and  his  son 
by  her,  after  which  he  lived  for  several  years  with  a  concu- 
bine, by  whom  he  had  a  daughter.  On  his  death,  will  his 
widow  and  her  son  be  his  heirs,  or  will  his  concubine  and 
her  daughter  be  his  heirs  ? 

A, — The  son  is  entitled  to  inherit  his  father's  moveable 
and  immoveable  property,  though  ho  may  have  lived  sepa- 
rate from  him.  The  kept  woman  and  her  daughter  are  not 
the  heirs  of  the  deceased. 

Poona,  September  llth,  1849. 

Kheda,May  18th,  1848. 

Authorities. — (1)  Manu  IX.  163: — 
The  son  of  his  own  body  is  the  sole  heir  to  his  estate. 
(2)  Mit.  Vyav./  46,  p.  2,  /.  1  ;  (3)  Manu  IX.  185,  (See  Chap.  II.,  Sec. 
1,0.  1.) 

Q,  8. — If  a  *'  Ling&yat  ''  die,  will  his  widow  or  his  son 
inherit  his  house  ? 

A. — The  son  is  the  rightful  heir  te  the  father's  moveable 
and  immoveable  property.  A  widow  can  only  claim  that 
portion  of  the  family  property  which  may  have  been  left  for 
her  by  her  husband  at  the  time  he  effected  a  division  of  his 
property  among  his  sons,  or  a  share  (to  bo)  reserved  by  the 
sons  when  sharing  the  property  among  themselves. 

AhmeJmiggurj  September  2nrf,  1850. 

Authorities.— (1)  Mit.  Vyav./.  46,  p.  1,  /.  9  ;  (2)/  20, p.  1,  /.  6 ;  (3)/. 
03.  p.  I,  /.  3  ;  (4)  Vyar.  May.  p.  89,  /.  2  and  6 ;  (6)  p.  108,  /.  3  ;  (6)  p.  90, 
I.  2  and  3;  (7)p.  94, /.  7  ;  (8)  p.  95,  T  5;  (9)  p.  151,  /.  2  ;  (10)  p.  175, 
1.3;  (II)  Manu  IX.  185  and  163,  {See  Chap.  II..  Sec.  1,  Q.  1  and  Q.  7.) 


Q.  9. — A,  a  Kunbl,  had  a  son  B  by  his  first  wife.  He 
then  married  a  woman  C  who  had  boon  married  before.  B 
and  C  survived  -1.  lias  (J  any  right  to  a  share  of  the  im- 
moveable property  of  /I,  aud  if  so,  to  what  share  ? 
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A. — As  A  left  a  son  by  his  fii^st  wife,  the  wife,  who  was 
not  a  virgin  when  lie  married  her,  can  have  no  right  to  any 
share  of  his  proi)crty. — Tanna,  t^rfjiemher  28///,  1852. 

AirTifORiTiES. — (1)  Mit.  Vyav./.  54,  p.  2,  /.  1() ;  (2)/.  65,  p.  2,  /.  I  ; 
(3)  Manu  IX.  lf;3  and  ISo,  {See  Chap.  II.,  Sec.  1,  Q.  7  and  Q.  1). 

R  ISM  AUK. — As  the  second  murria<^  of  a  Ilindil  female  has  been  legaliz- 
ed by  Act  XV.  of  1^5(1,  it  seems  that  the  widow  can  claim  maintenance 
under  Mit  Vyav./.  (i9,  p.  I,  /.  1,  [See  Chap.  II..  Sec.  1,  Q.  2). 


Q,  10. — A  Hindu  died,  leaving  a  widow  and  a  uon, 
which  of  these  is  the  heir  ? 

A. — The  son  is  the  heir,  but  if  the  property  left  by  the 
deceased  is  to  be  divided,  the  widow  will  receive  a  share 
e(|nal  to  that  whieli  the  son  receives. 

Broacli,  Jnhj  2m,  1848. 

AuTHoitrriEs.— il)  Mit.  Vyav.  /.i)\,p.  I,  /.  7  ;  (2)  Manu  IX.  185. 
[See  Chap.  II.,  Sec.  1,  Q  1);  i:J)  Mit.  Vyav./.  GO,  p.  1.  /.  1,  {See  Chap. 
II.,  Sec.  1,(J.  2). 

Ukmakk. — The  wi<lo\v  could  not  claim  such  a  division,  nor  any  sepa- 
rate share,  apuii>t  the  will  of  the  son  [Sec  Book  II.,  Introd.) 

(^f,  1 1 . — A  deceased  person  has  left  two  sons  and  a  widow. 
Will  the  widow  be  entitled  to  a  share  of  her  husband's  pro- 
])erty  in  the  same  manner  as  the  sons  V 

-1. — The  widow  is  entitled  to  a  share  of  the  property 
etjual  to  that  received  by  one  of  her  .son.s.  The  value  of  the 
Stridhan  which  she  may  have  received  should  be  deducted 
from  her  share,  tliak  i.s,  if  a  division  of  property  take  place. 

ArTUoiuTY  — M.t  V\;iv. /.  51,  p.  1.  /.  7.  (iS><f  Chapter  11.,  Sec  1 
Q.  2). 

Q'  !-• — A  man  died  l(\iviiiu  a  widow  and  four  sons. 
Three  of  the-e  son.s  are  minors  and  one  is  an  adult.  Can 
each  of  tlirso  M,ii^  claim  an  ojjumI  sli;jre  in  their  father's 
property  *r  .-tid  cin  tlie  widow  chiim  :my  share  in  her  hus- 
band's pr«»juMt\  y 

.1. — h-.H-Ji  .•!  \\h  >"i!^  <.t  :i  u«.H''i  <d  fit  her  can  take  an 
e«(ual  share  oftlu.  j  at riiii.iii\ .      \\  Hi.  ir  mother  or  the  widow 
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of  their  father  has  uot  received  any  property  in  the  shape 
of  stridhan,  she  should  bo  allowed  a  share  in  her  husband^s 
property  equal  to  that  which  is  allotted  to  one  of  her  sons. 
If  she  has  received  Palla  (the  GujanUhi  word  for  Stridhan), 
her  share  will  be  equal  to  one-half  of  that  which  falls  to  one 
of  her  sons. — Broach,  June  3rd,  1848. 

AuTHORiTiRS. — (1)  Mit.  Vyav./.  51,  p.  1,  /.  7,  (See  Chapter  II.,  Sec. 
1,  Q.  2)  i  (2*)  Vyav.  May.  p.  94,  /.  8  :— 

"  If  any  (Stridhan)  had  been  given,  they  are  only  to  get  half  (a  son's 
share),  for,  he  adds  :  Or  if  any  had  been  given,  let  him  assign  the 
half.**  The  half  meaning  so  much  as,  with  what  had  been  before  given 
as  sciM&ratc  property,  wdl  make  it  equal  to  a  son's  share.  But  if  her 
property  be  (already)  more  than  such  share,  no  share  belongs  to  her. 
(Borradaile,  p.  58  ;  Stokes  II.  L.  B.  51.) 

Remark. — In  case  the  mother  possesses  separate  property,  the  amount 
of  her  share  will  depend  on  the  amount  of  her  Stridhan.     {See  Auth.  2.) 

Q,  13. — Can  a  widowed  sister  without  male  issue  claim 
from  her  brother  a  share  of  her  father's  property,  and  has 
she  any  right  to  live  in  her  brother's  house  ? 

-4. — The  sister  has  no  right  to  any  share  of  the  property, 
nor  to  a  residence  in  her  brother's  house. 

Ahmcdnuggur,  Atigust  Ist,  1847. 
Althority— Manu  IX.  1S5,  (See  Chap.  11.,  Sec.  1,  Q.  1). 

(^,  14. — A  man  died,  leaving  two  sons,  one  of  whom  paid 
all  his  father's  debts.  Is  he  alone,  on  this  account,  entitled 
to  inherit  the  property  of  his  father  ?  or  have  both  sons 
ecjual  rights  of  inheritance  ? 

A, — If  the  son  who  paid  his  father's  debts  has  taken 
possession  of  the  property,  with  the  consent  of  his  brother, 
he  may  be  considered  the  owner  of  the  whole.  If  he  has 
paid  the  debts  and  taken  possession  of  the  property  of  his 
father,  without  the  consent  of  his  brother,  then  the  brother 
or  his  son  has  a  right  to  recover  one-half  of  the  property  on 
payment  of  the  amount  of  one-half  of  the  debts  discharged, 
with  interest. — Ahmedabad,  June  25/A,  1858. 

AiTHoRiTiKS.— (I)  Vvav.  May.  p,  iHl,  /  5;  (2^  Mit  Vvav. /.  47, 
p.  2,  /.  13  :— 
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Let  sons  divide  equally  both  the  effects  and  debts  after  (the  demiae  of) 
their  two  parents.     (Golebrooke,  Mit.  p.  263;  Stokes  II.  L.  B.  381.) 

Remark. — The  sons  divide  the  father's  property  equally,  and  are 
subject  to  equal  shares  of  his  debts.  If  one  of  the  sons  has  paid  all  the 
debts,  he  will  be  justified  in  retaining,  besides  his  own  share,  at  much  aa 
covers  what  he  has  expended  in  excess  of  his  proper  share  of  the  debta. 


Q.  15. — A  died,  leaving  his  widow  J9,  his  son8,0  and  17, 
and  C's  wife  E.  Which  of  these  is  his  heir  ?  After  the  death 
of  Ay  and  while  the  property  was  still  undivided,  0  died, 
leaving  no  male  issue.  If  C  had  property,  which  of  the 
above-named  persons  would  succeed  to  it  after  the  death  of 
C  ?  If  D  had  property,  and,  while  the  family  was  still  un- 
divided, D  died,  which  of  the  two  widows,  B  and  E,  would 
succeed  to  it  ?  If  -4  left  a  house  as  the  common  property 
of  the  family,  which  of  the  two  widows,  B  and  E,  would  be 
entitled  to  occupy  ?  -4's  house  was  sold  by  B  without  the 
consent  of  E.     Is  the  sale  valid  ? 

A. — C  and  D  are  the  heirs  of  ^4  ;  as  (7  died  while  the  family 
was  united  in  interests,  the  right  of  inheritance  to  the  whole 
of  the  undivided  property  of  the  family  will  devolve  on  2). 

Authorities. — (1)  Mit.  Vvav.  /.  55,  p.  2,  /.  1,  {See  Chap.  I ,  Sec.  2, 
Q.  4);  (2)/.  b\p.  2, /.  10;'(3)/.  46,y).  2,  /.  11;  (4)  Viramitrodaya 
/.  194,  p.  1,  /.  4;  (5)  Mauu  IX.  1S5,  {See  Chap.  II.,  Sec.  1,  Q.  1) ;  (6) :— 

Even  a  single  individual  may  conclude  a  donation,  mortgage,  or  aale 
of  immoveable  property,  during  a  season  of  distress,  for  the  sake  of  the 
family,  and  especially  for  pious  purposes.  (Colehrookc,  Mit.  p.  257 ; 
Stokes  II.  L.  B.  376.) 

Urmark. — The  last  passage  is  intended  as  an  answer  to  the  laat  of 
the  series  of  questions  proposed. 

Q.  IC. — Are 'all  the  sons  of  a  man  equally  entitled  to 
inherit  the  immoveable  property  acquired  by  their  father? 
and  can  they,  after  tlioir  father's  death,  divide  such  property? 

A, — All  the  sons  of  a  man  are  equally  entitled  to  inherit 
their  father's  immoveable  propcrt y>  and  they  may  divide  it 
after  his  death. — Voona^  Nttn'mhrr  i')lh,  1851. 

Altiioritikv— 0^  Mit.  V\uv.  /.  l7./>.  2,  /.  l:i.  [See  Chap.  11..  Sec. 
1,  Q.  14) :  '-2)  Vvav.  Ma>.  />   !>0,  /   2. 
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Q.  17. — A  died,  leaving  B  a  son,  C  the  son  of  another 
son  D,  and  E  the  widow  of  a  third  son  F.  How  should  the 
real  property  of  A  be  divided  among  these  three? 

A, — The  property  should  be  divided  equally  between  B 
and  C ;  -B  is  entitled  to  a  maintenance  only. 

Sural f  September  IGth,  1846. 

Authorities. — (1)  Vyav.  May.  p.  94,  /.  1 : — 

In  wealth  acquired  by  the  grandfather,  whether  it  consists  of  move- 
ables or  immoveables,  the  equal  participation  of  father  and  son  is  ordain- 
ed.    (Borraclaile, /7.  57  ;  Stokes  H.  L.  B.  51.) 

(2)  Vyav.  May.  p.  136,  /.  4,  {See  Chap.  I.,  Sec.  2,  Q.  11). 


Q.  18. — A  man  and  his  son  were  united  in  interests.  The 
son  died,  and  the  question  is,  who  should  bo  considered 
his  heir  ?  There  are  his  father,  mother,  brother,  wife,  and 
son. 

A. — All  have  equal  right  to  the  deceased's  property.  The 
ornaments  which  might  have  been  given  to  the  wife  of  the 
deceased  must,  however,  be  considered  her  exclusive  pro- 
perty. 

Authorities.— (1)  Mit.  Vyav.  /.  55,  p.  2,  /.  1  ;  (2)  Vyav.  May.  p,  54, 
/.  4 ;  (3)  Manu  IX.  185,  {See  Chap.  II.,  Sec.  1,  Q.  I). 

Rbmark. — The  father  being  united  succeeds,  if  the  son  was  separated. 
Otherwise  the  son  takes  his  father's  place  in  union  with   his  grandfather. 

Q.  19. — A  man  had  two  sons.  The  father  divided  his 
property  between  them,  and  reserved  a  portion  for  himself. 
He  had  afterwards  a  third  son  born  to  him.  The  father 
subsequently  died.  The  question  is,  what  portion  of  the 
property  should  bo  given  to  the  third  son  ? 

A, — It  appears  that  when  the  father  was  alive  he  divided 
his  property  between  his  sons,  and  reserved  a  portion  for 
himself.  The  father  may  have  acquired  some  more  property 
after  the  division  took  place.  All  the  property  which  may 
thus  have  come  into  the  possession  of  the  father  belong  to 
the  son  born  after  the  division.  The  sons  who  separated 
cannot  claim  any  portion  of  this  property.  The  son  bom 
after  the  division    will   be   entitled  to   it,  and  will  be  also 
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liable  for  such  debts  of  the  i'ather  as  he  may  have  contract- 
ed since  the  separation  of  his  two  sons. 

PooHa,  August  20th,  1857. 

Authorities.— (1)  Vyav.  May.  p.  99,  /.  4,  (5^  Auth.  2);  [2^)  Mit. 
Vyav.  /.  50,  />.  2,  /.  G  : — 

A  son  born  after  a  division  shall  alone  take  the  paternal  wealth.  The 
term  *  jiaternal '  must  be  here  interpreted  '  appertaining  to  both  father  tml 
mother.'     (Colebrooke,  Mit.  p,  281 ;  Stokes  11.  L.  B.  394.) 

SECTION  2.— ADOrXED  SON.  (a) 

(j,  ] . — A  person  adopted  his  sister's  son's  son,  but  became 
afterwards  displeased  with  him.  He  made  a  will  bequeath- 
ing his  property  to  his  adopted  sou  and  several  brothers. 
Can  he  distribute  his  property  in  this  manner  ?  and  is  an 
adopted  son  liable  to  his  natural  father's  debt  ? 

A. — No.  A  nr.iu  lias  no  right  to  distribute  his  property 
in  the  manner  described  in  the  question,  when  he  has  a 
Irgal  heir  in  his  ad()])ied  sou.  A  son  given  in  adoption  is 
not  responsible  for  the  debt  of  his  natural  father. 

SndJ.r  A'lairini,  M,(>/  2:>(li,  181L 

AuTHORiTiKs.  — 0*)  Diittakanumamsa,  p.  30,  /.  lO,  {See  Chap.  II., 
See.  2.  Q.  3;  ;  i2»)  Manii  IX.  1 12 :— 

A  ^'iven  son  must  never  claim  the  family  and  estate  of  his  natural 
father;  the  funeral  cake  follows  the  family  and  estate;  but  of  him,  who 
has  jriven  away  his  son,  the  funeral  oblation  is  extinct.  See  V\av.  May. 
Ch.  IV,,  Sec.  v.,  para.  22. 

Rkmakk.— As  to  the  will,  see  Book  11.,  Chap.  I.,  Sec.  2,  Q.  8, 
Kemark. 

(J.  2. — (.\*in  a  man  srt  aside  an  adoption  duly  solemnized? 
A, — It  cannot  be  set  aside  without  suflieient  grounds. 
Viiijiui,  (h'foln.r  27///,  ]S')L 

ArTHoiurv.— 'Datt.  Mlm.  p.  'MkI.  10,  i.^e^  ('hap.  II.,  Sec. 2,  Q.  3). 
Rkmakk. — **  Without  sulHeient  jjrounds,*'  /.c.  unless   the   son  showi 

{(i)  An  adopted  sou  eomprtiu;:  ^\ith  one  bej^otten  takes  one-fourth 
as  much.  Aijij>ru  Muppundr  v.  }iHnii>ifc/ii  ft  at^  1  M.  II.  C.  R.  46. 
Adoption  cauNf^  a  eoni]>lrte  MViTaneo  fn)m  the  family  of  birth,  ShrU 
nlr-is  Ayytintjir  v.  Kuftpihi  Aiij'ni(i'i\  1  M.  II.  C.  R.  KSO ;  'Sarnsammal 
V.  Bftitirdtn.ivh  ntu,  Ihnf.    I  JO. 
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tuch  physical  or  morel  defects,  as  would  make  the  rules  of  disinheri- 
tance applicable. 

Q.  3. — A  man  adopted  a  son.  The  adoptive  father  after- 
wards died  leaving  a  widow.  The  adopted  son  wishes  to 
have  possession  of  the  whole  property  of  his  adoptive  father. 
What  is  the  law  on  the  point  ? 

A. — The  widow  of  the  adoptive  father  should  in  the  above 
case  be  allowed  a  portion  of  the  property,  which,  together 
with  her  ''  Stridhan,''  will  make  up  a  share  equal  to  that 
which  the  adoptive  son  receives. — Sudr  Adalut,  June   25th, 

1827. 

AcTHORiTiBs.— (I)  VyaT.  May. /I.  94,  /.  8,  (5ee  Chap.  II.,  Sec.  1, 
a  12) ;  (2)  Mit.  Vyav.  /.  61,  p.  1,  /.  7,  (See  Chap.  II..  Sec.  I,  Q.  2) ; 
(3*)  Datt.  MIm.  p.  36,  /.  10  :— 

Therefore  Manu  says,  "  an  adopted  son,  who  possesses  all  the  qualities 
(requisite  for  sn  heir),  inherits  (his  adoptive  father's  estate),  though  he 
may  have  heen  adopted  from  another  family  (gens)." 

Remarks. — 1.  The  adopted  son  inherits  his  adoptive  father's  property. 

2.  The  passage  quoted  by  the  d&stri,  under  Authority  2,  prescribes 
that  the  mother  should  receive  a  son's  share,  if  after  the  father's  death  the 
ions  divide  the  estate.  Where  no  division  takes  place,  the  mother  receives 
i  suitable  maintenance  only. 

3.  The  adoption  by  a  widow,  according  to  Raje  Vyankatrav  v.  Jaya- 
vantrav,  (4  Bom.  H.  C.  R.  191  A.  C.  J.),  operates  retrospectively  and 
relates  back  to  the  death  of  her  husband.  But  the  Hindis  Law  does  not 
allow  this  principle  to  be  made  a  means  of  fraud.     Sec  next  case. 

Q.  4. — Can  a  womaut  having  an  adopted  son,  let  her 
Umd  by  thecontract  called  ''Sarkat''{a)  without  his  con- 
sent? 

^. — When  a  son  is  adopted  ho  becomes  the  owner  of  the 
property  of  his  father.  A  woman  therefore  has  no  Yight  to 
let  her  land  by  the  contract  called  "Sarkaf  without  his 
consent.  Any  contract  entered  into  before  the  adoption  of 
an  heir  will,  however,  be  valid. — Poona,  June  20ih,  1845. 

Authority.— ♦Datt.  Mtm.  p.  36,  /.  10.  {See  Chap.  II.,  Sec.  2.Q.  3). 

Remarks.— 1.  It  must  be  presumed  that  the  land,  though  called 
-  the  widow's,"  belonged  originally  to  the  husband. 

(a)  ••  Partnership,*'  a  letting  on  terms  of  a  division  of  the  produce. 
13 
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2.  The  widow  raust  be  understood  at  occupying  a  place  aimilar  to  that 
of  a  manager  down  to  the  time  of  the  adoption.  Whether  before  or  after 
the  adoption,  (the  adopted  ton  being  a  minor,)  the  perton  contracting  with 
her  thould  tatisfy  himself  of  the  propriety  of  the  trantaction.  2  C.  W.  R. 
123  C.  K  (a);  3  B.  L.  R.  57  P.  C.  (6);  8  M.  I.  A.  at  p.  323  (e); 
2  Bom.  H.  C.  R.  306  (d) ;  12  M.  I.  A.  443  {e) ;  7  M.  I.  A.  109  (/) ;  and 
8  Bom.  11.  C.  R.  67  A.  C.  J.  (g).  In  the  latt  cate,  a  gift  made  by  a 
widow,  before  adopting  a  son,  was  set  aside  in  his  favor.  In  the  caae  of 
Govindo  Nath  Roy  v.  Bam  Kanay  Chowdhry,  at  24  C.  W.  R.  183,  on  the  . 
other  hand,  cited  in  In.  L.  R.  2  Calc.  307  (A),  an  alienation  for  valiie  was 
upheld ;  and  in  the  later  caae  (A)  it  is  laid  down  that  in  no  case  can  an  eatate, 
vested  in  possession,  be  divested  by  the  subsequent  adoption  of  a  ton,  who 
then  claims  as  u  collateral  heir  of  the  former  owner.  Whether  an  adoption 
by  one  widow  annulled  a  prior  conveyance  of  her  estate  by  another  was 
a  question  sent  back  for  trial  in  S.  A.  No.  190  of  1877  (tj.  iS^ee  further 
Book  II.  Introduction. 


Q»  5. — The  lioldor  of  an  InAm  granted  for  the  support 
of  a  temple,  died,  leaving  an  adopted  son.  The  son  and  the 
widow  of  the  holder  disagreed  and  separated.  The  question 
therefore  is  whether  the  Inam  should  in  future  be  enter^ 
in  the  name  of  the  adopted  son  or  of  the  widow  ? 

A. — Tlie  Inam  should  be  entered  in  the  name  of  the 
adopted  son. — Ahmcdniujgur,  October  I6fh,  1851. 

AcTHORiTiES.— (1)  Datt.  Mim.  p.  1,  /.  3  and  II;  (2»)p.  36,  /.  10, 
{is'ee  Chap.  II.,  Sec  2,  Q.  3) ;  (3)  Vvar.  May.  p.  104,  /.  7 ;  (4)  p.  106, 
/.  6  ;  (5)  P.  107,  /.  6 ;  (6)  /I.  irh>.  /.  4 ;  (7)  p.  110,  /.  6 ;  (8)  p.  108,  /.  3. 


Q,  C). — A  deceased  man  has  left  a  daughter  and  an  adopted 
son.  Which  of  these  has  a  right  to  inherit  the  property 
belonging  to  the  deceased  ? 


(a)  Ram  Dhone  Bhuttachargee  v.  hhance  Dabee, 
(6)  Rajtakhi  Debia  v.  Gakul  Chandra  Chowdhry. 
(c)  C,  Colum  Comara  Vencxiachella  v.  R.  Rungasawmy. 
id)  Dalpatdng  v.  Nanabhai  et  al. 
\e\  The  Collector  of  Madura  v.  Mootoo  RamaKnga, 
(/)  Bamnndas  v.  Miisst.  Tarinee. 
ig)  Xdthiji  V.  Hari. 

h)  Kally  Pmsnnno  Chose  v.  Gocool  Chundre  Miiter. 
(i>  B'ihdji  V.  Ap'iji,  Bom,  H.  C  P.  J.  h\for  1877.  p.  269. 
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A. — Tho  daughter  is  entitled  to  one-eighth  of  the  property. 
The  expenses  of  her  marriage  should  be  defrayed  from  this 
share  and  the  rest  of  the  share  made  over  to  her.  The 
adopted  son  should  receive  the  remaining  seven- eighths  of 
the  property. — Ahmednuggur,  March  lith,  1856. 

AUTHORITIM.— (1)  Vyar.  May.  p.  102,  /.  4 ;  (2)  p.  110,  /.  6;  (3)  Mit. 
Vyav./-  61./'.  1,  '.  9f  (See  Chap.  I.,  Sec.  2,  Q.  17);  (4*)  Datt.  M!m. 
p.  S6,  /.  10,  (See  Chap.  II.,  Sec.  2,  Q.  3). 


Q.  7. — A  Brahman  widow  has  adopted  a  son ;  should  he 
or  she  have  the  management  of  her  property  during  her  life- 
time? 

A. — The  adoptive  mother's  Stridhan  should  remain  in 
her  possession.  The  adopted  son  should  make  a  suitable 
provision  for  the  support  of  his  mother,  and  the  mother 
should  remain  under  the  control  of  her  son^  who  should  have 
the  management  of  all  the  moveable  and  immoveable  pro- 
perty.— Ahmednitggur,  October  17th,  1845. 

Authority.— ♦Datt.  Mtm.  p.  36,  /.  10,  (See  Chap.  II.,  Sec.  2, 
Q.  3).  

Q.  8. — A  Woman  afler  the  death  of  her  husband  adopted 
a  son.  Can  he  claim  the  property  of  his  (adoptive)  father 
daring  the  lifetime  of  his  mother  ? 

A. — Yes,  he  can  claim  his  father's  property,  but  not  that 
of  his  mother. — Poona/ November  laf,  1852. 

Adthorities.— (1)  Mit.  Vyav.  /.  64,  p.  2.  /.  16  ;  (2*)  Datt.  Mtm. 
p.  36,  /.  10,  (See  Chap.  II.,  Sec.  2,  Q.  3). 


Q.  9. — A  woman  adopted  a  son,  and  agreed  to  put  him 
in  possession  of  his  property.  The  woman  afterwards  refused 
to  act  up  to  her  agreement.  Can  the  adopted  son  sue 
his  adoptive  mother  for  the  possession  of  the  property  ? 

A. — The  adoptive  mother  can  be  sued  on  the  agreement, 
bat  she  can  still  claim  a  maintenance. 

Poena,  November  bth,  1852. 

Authoeitibs.— (1)  Viram.  /.  121.  p.  1,  /.  10;  (2)  p.  2,  /.  14; 
(3*)  Datt.  Mlm.  p  36.  /.  10.    {See  Chap   II .  Sec.  2.  Q.  3) 
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Q.  10. — Can  an  adopted  son  of  a  woman  claim  the  pro- 
perty in  her  possession  ?  A  part  of  the  property  was  ac- 
quired by  her  and  the  rest  by  her  husband. 

il.— The  portion  of  the  property  which  was  acquired  by 
the  woman  is  her  "  Strldhan,"  of  which  she  alone  is  the 
owner.  The  adopted  son  can  claim  a  half  of  the  property 
belonging  to  her  husband.  The  other  half  must  be  left  with 
the  widow.  She  is  at  liberty  to  enjoy  the  proceeds  of  the 
immoveable  property,  but  not  to  mortgage  or  dispose  of  it. 

Rntnaghcrry,  February  20th,  1854. 

Authorities. — (I)  Mit.  Vyav.  /.  61,  p.  1,  /.  7;  (2) /.  60,p.  2, 
/.  16;  (3)/.  61,  p.  1, /.  10;  (4)/.  6\,p.  2,1.3;  (5)/.  60,;i.  2, /.  16:— 

(Yajuavalkya.)  **  What  was  given  to  a  woman  by  the  father,  the  mo- 
ther, the  husband,  or  a  brother,  or  received  by  her  at  the  nuptial  firet,  or 
presented  to  her  on  her  husband's  marriage  to  another  wife,  or  alto  any 
other  (separate  acquisition)   is  denominated  a  woman's  property."     .     • 

(VijuAnesvara).     And  on  account  of  the  word 

**  &dyat*'  (and  the  hke)  pro])erty  which  she  may  have  acquired  by  inherit- 
ance, purcliase,  partition,  seizure,  or  finding,  are  denominated  by  Mana 
and  the  rest,  *  woman's  property.*  (Colebrooke.  Inh.  p.  364;  StokeaH. 
L.  B.45d.  Translation  revised  according  to  note  in  Itt  Edition  of  thit 
work,  q.  r.) 

Remark. — The  adopted  son  takes  the  whole  of  his  adoptive  father'a 
property.  [See  Chap.  11.,  Sec.  2,  Q.  3.) 

Q.  11. — A  woman  has  adopted  a  son.  She  is  possessed 
of  some  moveable  and  immoveable  property.  Is  she  or  her 
adopted  sou  the  owner  of  the  property  ? 

A. — When  a  son  is  adopted  by  a  widow,  he  becomes  the 
owner  of  hvr  husband's  property.  If  he  should  happen  to 
bo  a  minor,  the  property  should  be  taken  care  of  bj  the 
widow,  who  is  the  owner  of  hor  "  StrJdhan^'  only. 

AhmcdiuKjgxir,  August  ISth,  1849. 

AiTiioRiTiKS. — (1)  Datt.  Mim./.  ly  p.  1,  /.  3  and  11  ;  (2)  Vyav.  May. 
p.  102.  /.  10;  i'S)p.  110,  /.  6;  (4)  p.  104,  I.  7;  {5)  p.  105,  /.  6;  (6)  p.  107, 
/.  6  ;  (7)  />.  103,  /.  7  ;  [H*)  Datt.  Mim.  p.  36,  /.  10.  {See  Chap.  II..  Sec. 
2,  Q.  3^;  (9*)  Mami  IX.  27.  [See  Chap.  II.,  Sec.  1,  Q.  1). 

(»>.  12. — A  widow  of  tho  Mahnr  caste  adopted  a  son  of 
her  sister.      He   sucrf^odod   to    the   Wataii    of  his    adoptive 
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father.  His  cousin  has  sued  him  for  the  recovery  of  the 
property.     How  should  this  case  be  decided  ? 

A, — The  sister's  son  adopted  by  the  widow  is  legally  en- 
titled to  the  Watan  of  his  adoptive  father.  The  cousin 
therefore  cannot  disturb  his  possession. 

Ahmednuggur,  April  12thy  1856. 

Authority.— ♦Datt.  Mim.p.  36,  /.  \0,iSee  Chap.  II., Sec.  2,  Q.  3). 

Q.  13. — A  person  having  lost  his  first  adopted  son  adopt- 
ed another^  and  the  wife  of  the  deceased  adopted  one  also. 
How  will  the  two  adopted  sons  share  the  family  property  ? 

A. — Equally. — Tanna,  June  I2th,  1858. 

AuTHORiTiBS. — (1)  Mit.  Vyav.  /.  50,  p.  1,  /.  7,  {See  Chap.  II.,  Sec. 
4.  Q.2);  (2)/.  60,  |>.  2, /.  3. 

Rbilark. — The  adoption  by  the  widow  of  the  deceased  son,  it  was 
inswered  in  one  case  (No.  1666  MSS],  would  hold  good  notwithstanding 
t  prior  adoption  by  her  father-in-law.  An  adoption  by  her  alone  is  to  be 
preferred  (No.  1660  MSS). 

Q.  14. — A  man  adopted  a  son^  but  aflerwards  he  had  a 
son  bom  to  him.  He  separated  from  his  adopted  son^  giving 
him  a  share  of  his  property.  The  man  and  his  son  •subse- 
qaently  died.  The  widow  of  the  son  married  another 
husband.  The  adopted  son ^  and  a  *'Pat^'  widow  of  the 
adoptive  father^  are  the  only  persons  who  claim  to  be  the 
heirs  of  the  adoptive  father.     Which  of  these  is  the  heir  T 

A. — The  adopted  son. — Dharwar,  January  13th,  1859. 

Authorities.— (1)  Vyav.  May./i.  134,  /.  4  ;  (2*)  Viram./.  194,  p.  2, 
L  4,  (See  Chap.  II..  Sec.  6a,  Q.  14) ;  (3*)  Datt.  Mim.  p,  36.  /.  10,  {See 
Chap.  II.,  Sec.  2,  Q.  3). 

Q.  15. — A  man  first  adopted  a  son,  and  afterwards  he 
had  a  son  born  to  him.  How  will  they  share  the  man's 
property  ? 

A. — The  adopted  son  is  entitled  to  one-fourth  of  the  share 
of  the  son. — Dharwar,  September  \Oth,  1847. 

Authority. — Vyav.  May.  p.  108,  /.  2  : — 

'*  When  a  son  has  been  adopted,  if  a  legitimate  son  be  afterwards  bom, 
the  given  son  irtiares  a  fourth  part.*'  (Borradaile,  p.  72 ;  Stokes  H.  L.  B. 
66) 
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Q.  16. — If  a  son  is  born  to  a  man  after  he  has  adopted 
one^  what  portion  of  his  property  should  be  given  to  the 
adopted  son  ? 

A, — The  property  should  be  divided  into  5  sharee,  one 
share  should  be  given  to  the  adopted^  and  four  to  the  be- 
gotten son. — Sudder  Adawlut,  July  2nd,  1858. 

Authorities.— (1)  Datt.   Mim. /.  21,  p.  2,1.  1;  (2»)  Vya?.   Mty. 
p.  108,  /.  2.  {See  the  preceding  question.) 


Q.  17. — A  Patll  adopted  a  son^  afterwards  a  son  was  bom 
to  him  by  a  wife  who  had  been  married  before  he  married 
her.  Which  of  these  will  bo  his  heir  ?  If  after  he  had 
adopted  a  son^  a  son  was  bom  to  him  by  his  wife  who  was  a 
virgin  when  he  married  hor^  which  of  the  two  sons  will  be 
his  heir  ? 

A. — The  son  of  her  who  was  a  virgin,  when  the  P4tll  mar- 
ried her,  has  a  greater  right  than  the  adopted  son,  and  the 
adopted  son  a  greater  right  than  he  who  was  bom  of  a  twice 
married  mother. — Dharivar,  December  3rd,  1858. 

Authorities.— (1)  Mit.  Vyav./.  53,p.  2,  /.  6;  (2»)/.  65, p.  1,  /.  11, 
(See  Chap.  II.,  Sec.  3,  Q.  I);  (3*)  Vyav.  May. p.  108,  /.  2,  {See  Cbtp. 
II.,  Sec.  2,  Q.  15) ;  (4»)  p.  112,  I  2,  {See  Chap.  II.,  Sec.  3,  Q.  16). 

Remarks. —  1.  If  the  son  bom  after  adoption  was  born  from  a  PA( 
wife,  he  would,  in  the  higher  castes,  and  except  by  custom  in  the  lower 
also  (being  under  the  Hind6  Law  considered  illegitimate),  be  ezclnded. 
But  as  the  illegitimate  son  of  a  Stldra,  he  will,  according  to  Authority  3, 
receive  one-third  of  the  property.  But  see  also  Chap.  II.,  Sec.  3,  Q.  16, 
and  Remarks  on  the  same  question. 

2.  If  a  legitimate  son  be  bom  after  the  adoption  has  taken  place,  the 
adopted  son  receives  a  fifth  of  the  deceased's  estate,  according  to  the 
preceding  question. 

Q,  18. — A,  an  Agarv&li,  had  no  children;  but  he  brought 
up  one  B  as  his  foster  son.  A's  mistress  had  a  son,  0,  before 
she  was  kept  by  A,  and  C  accompanied  his  mother  when 
she  went  to  live  in  il's  house,  and  took  ^'s  name.  On  the 
death  of  A,  will  B  or  C  succeed  to  his  property  ? 

A. — A's  foster  son,  B,  will  bo  his  heir.  C,  the  son  of  hia 
mistress,  will  uot  be  his  heir  merely  because  he  went  with 
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his  mother  to  live  in  A's  house. — Ahmednuggur,   September 
30th,  1846. 

AuTHORiTiEB.— (1*)  D«tt.  Mim.  p,  36,  /.  10,  {See  Chap.  II.,  Sec.  2, 
Q.  3) ;  (2*)  Vyav.  May.  p.  102,  /.  2  :— 

Here  we  must  remark  that  with  the  exception  of  the  son  given  (all  other), 
•eeondary  sons  are  set  aside  in  the  Kali  (or  present  age).  (Borradaile, 
p,  66 ;  Stokes  H.  L.  B.  58.) 

Remark. — B  will  inherit  only  if  he  was  formally  adopteci ;  Bashettiappa 
T.  Sktvalingqrpa,  B.  H.  C.  P.  J.  F.  for  1873,  p.  162 ;  Nilmadhab  Das  t. 
BUwambhar  Das  et  al,  3  B.  L.  R.  27,  P.  C. 

Q.  19. — A  Roll,  A,  had  nephews,  but  they  were  sepa- 
rated from  him.  He  had  no  son  of  his  own,  but  he  brought 
op  B,  the  son  of  a  relation  by  a  kept  woman,  either  as  a 
foster  child,  or  as  his  adopted  son  (it  is  not  known  which). 
On  the  death  of  A,  will  his  property  pass  to  J5,  or  to  his 
nephews  ? 

A. — If  B  was  adopted  by  A,  he  will  be  his  heir.     If  B  was 

not  adopted,  but  only  brought  up  as  a  foster  child  by  A, 

then  his  nephews,  though   separated  from  him,  will  inherit 

bis   property   in   preference  to  J5. — Ahmed/nuggur,  February 

2Ut,  1846. 

AuTHOBiTiEs.— {!♦)  Datt.  Mim.  p.  36,/.  10,  {See  Chap.  II.,  Sec.  2. 
a  13);  (2*)  VyaT.  May.  p.  102,  /.  2,  {See  Chap.  II.,  Sec.  2,  Q.  18). 

Q.  20. — A,  a  Sudra,  died,  leaving  first  and  second 
cousins,  and  also  a  boy,  B,  whom  he  had  either  brought  up 
as  a  foster  child,  or  else  bought.  A,  previous  to  his  death, 
bequeathed  a  portion  of  his  property  to  B.  Is  J?  entitled  to 
claim  any  further  share  of  the  property  besides  that  expressly 
bequeathed  to  him,  and  if  so,  how  should  the  rest  of  the 
property  be  divided  between  B  and  A's  cousins  ? 

A, — If  J5  was  adopted  by  A  with  all  the  forms  required 
by  the  S&stras,  then  he  will  succeed  to  the  whole  of  the 
property  lefl  by  his  adoptive  father.  If  he  has  not  been  so 
adopted,  he  can  claim  only  so  much  property  as  may  have 
been  expressly  assigned  to  him  by  the  deceased  A,  and  the 
rest  of  A*n  property  will  pass  to  his  blood  relations. 
Ahmednuggiir,  January  17th,  1848. 
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Authorities.— (1)  Vyav.  May.  p.  102,  /.  2,  {See  Chap.  II.,  See.  2, 
Q.  18);  {2)  p.  159,  /.  2;  (3)/).  142,  /.  8;  (4)  p.  7,  /.  8;  (6)  Mit.  Vyar./. 
64,  p.  1,  /.  3  and  13 ;  (6)/.  53,  p.  2,  /.  6 ;  (7)/.  64,  p.  2,  /.  13 ;  (8)/.  61, 
p.  1,  /.  3 ;  (9)/.  50,  p.  1,  /.  1 ;  (10)  Datt.  Mim.  p.  36,  /.  10,  (See  Chap. 
II.,  Sec.  2,  Q.  3). 

SECTION  3.— ILLEGITIMATE  SON. 

Q.  1. — Can  a  son  of  a  SAdra's  female  slave  be  his  heir  ? 
A. — The  son  of  a  female  slave  is  the  heir  of  a  SAdra. 
Ahmediiuggvr,  September  30th,  1846. 

Authority. — ♦Mit.  Vyav./.  55,  p.  1,  /.  11  : — 

*'  Even  a  son  begotten  by  a  ^tidra  on  a  female  slave  may  take  a  share  by 
the  father's  choice.  But  if  the  father  be  dead,  the  brethren  should  make 
him  partaker  of  a  moiety  of  a  share ;  and  one  who  has  no  brothers,  may 
inherit  the  whole  property,  in  default  of  a  daughter's  son."  (Colebrooke, 
Mit.  p.  322 ;  Stokes  H.  L.  B.  426.) 

Remark.— See  Rahi  v.  Govind,  In.  L.  R.  1  Bom.  97 ;  and  Narctfom- 
bharti  v.  Lavinghharti,  S.  A.  124  of  1877,  Bom.  U.  C.  P.  J.  F.  for  1877, 
p.  1 73 ;  Inderun  Valungypooly  Taver  ▼.  Ramasawmy,  13  M.  I.  A. 
141,or3B.  L.  R.4  P.  C. 

Q.  2. — Can  an  illegitimate  son  of  a  Br&hman  claim  a 
share  from  his  legitimate  brother  ? 

A . — No :  he  cannot  have   any  share.     He  can  only  claim 
that  which  his  father  may  have  expressly  given  to  him. 
Ahmednuggur,  February  Ibth,  1851. 

AiTHORiTiKS.— (1)  Vyav.  May.  p.  99,  /.  1,  {See  Auth.  3) ;  (2)  p.  9B, 
i  4  ;  (3)  Mit.  Vyav./.  55,  p.  1,  /.'l5  :— 

*'  From  the  mention  of  a  ^(!ldra  in  this  place  (it  follows  that),  the  ton 
begotten  by  a  man  of  a  regenerate  tribe  on  a  female  slave  does  not  obtain  a 
share,  even  by  the  father's  choice,  nor  the  whole  estate  after  his  demise'*  (•). 
(Colebrooke,  Mit.  p.  323 ;  Stokes  II.  L.  B.  426.) 


Q,  3. — A  Marwadi  has  a  son  by  a  woman  either  kept  or 
purchased  as  a  slave.  Can  the  woman  or  the  son  be  his 
heir  ? 

A, — If  the  Marwadi  is  a  Sudra,  his  illegimate  son  will  be 

(a)  According  to  the  Sanscrit  text  as  given  above,  the  translation  "  nor 
the  whole  estate  after  his  demise  "  is  not  correct.  It  ought  to  be  "  nor 
half  a  share,  much  less  the  whole." 


iia,CH.ii.,t^,q.6.]  ILLEGITIMATE   SON.  105 

his  heir.  If  he  is  not  a  Sudra^  and  if  he  has  not  made  a 
gift  of  his  property  to  any  one,  the  Sirkar  should  take  his 
proj)erty  after  paying  for  his  funeral  rites  and  the  mainten- 
ance of  the  woman.  If  the  deceased  has  made  a  gift  of 
his  property  to  either  the  son  or  the  woman,  it  should  be 
made  over  to  her  or  him. — Ahmednuggur,  February  28rd, 
1847. 

AuTHORiTiBS. — (1)  Mit.  Vyav.  /.  55,  p.  1,  /.  II,  (See  Chap.  II.,  Sec. 
S,Q.l);  (2)/.  57,  p.  1.1.5:— 

"  It  is  said  by  K&tyAyana  that  heirless  property  goes  to  the  king,  deduct- 
ing, however,  a  subsistence  for  the  females  (a),  as  well  as  the  funeral 
charges,  but  the  goods  belonging  to  a  venerable  priest,  let  him  bestow  on 
venerable  priests."     (Colebooke,  Mit.  p.  335  ;  Stokes  H.  L.  B.  435.) 

(3)  Vyav.  May.  p.  236.  /.  61 ;  (4)  p.  98,  /.  6;  (5)  Manu  IX.  155. 

Q.  4. — When  a  deceased  Pardeshi  {b)  has  no  nearer  heir 
than  a  son  of  his  kept  woman,  can  such  a  person  be  his 
heir  ? 

A. — Yes. — Poona,  Aiigvat  17 th,  1847. 

Authority.— ♦Mit.  Vyav.  /.  55,  p.  1,  /.  U,  [See  Chap.  II.,  Sec.  3, 

Q.1) 

RsMABK. — '*  Yes,'*  if  the  son  is  his  ovin  also,  and  if  deceased  belonged 
to  the  dftdra  caste. 

Q.  5. — A  person  permitted  his  illegitimate  son  to  live  in 
one  of  his  houses.  This  person  and  his  descendants  occu- 
pied the  house  for  several  years.  They  repaired,  improved, 
and  divided  it  among  themselves.  Can  the  house  be  claim- 
ed by  the  legitimate  heirs  of  the  original  owner,  and  how 
many  years'  possession  constitutes  a  prescriptive  title  ? 

A, — A  man  of  the  oudra  caste  having  legitimate  and 
illegitimate  sons,  can  transfer  his  real  or  personal  property 
to  the  latter.  The  legitimate  heirs  cannot  cancel  such  a  trans- 
fer.    The  period  necessary  to  constitute  a  prescriptive  title 

(fl)  According  to  Vijfi&nedvara,  "  females"  here  means  "  concubines** 
(svamddhil).  If  a  patni  wife  survived,  the  property  would  not  be  heirless. 

(b)  "  Purdeshi/'    Paradedi   (lit.    foreigner)  is  used    in  the  Dekhan  to 
denote  any  Hindu   who  has   immigrated   from  some  other  part  of  India 
etpcdaUy  from  Hmdiutin,  whatever  his  caste  may  be. 
14 
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is  not  fixed  in  the   Sutras. — Ahmednuggur,    May    26lh, 

1847. 

Authorities.^!)  Mit.  Vyav./.  55,  p.  1,  /.  11,  (See  Chip.  II.,  Sec. 
3,  Q.  1);  (2)/.  65,/?.  1,  /.  3  ;  (3)/.  11,  p.  2,  {.  11  and/.  12,  p,  2,  /.  M. 
Translated  1  Macn.  H.  L.  200 ;  (4)  Vyav.  May.  p.  88,  /.  3;  (6)  p,  89, 1.  2. 

Remarks. — I.  A  ^tldra  cannot  transfer  his  entire  property  to  hit 
illegitimate  children,  if  he  has  legitimate  sons.  He  can  only  give  equal 
portions  to  the  legitimate  and  illegitimate  heirs.  See  however  Book  II., 
Ch.  I.,  Sec.  2. 

2.  If  the  house  ivhich  the  illegitimate  son  had  received  was  not  novt 
than  a  portion  equal  to  the  share  of  a  legitimate  son,  the  latter  cannot 
recover  it.  If  it  was  more,  he  would  be  able  to  recover  it,  but  be  obliged 
to  give  to  the  illegitimate  son  one-third  of  the  property  or  one-half  of  a 
son's  share,  Kesaree  et  al  v.  Samardhan  et  al,  5  N.  W.  P.  R.  94. 

3.  According  to  the  Mitdksharu^contrary  to  Y&jBavalk}'a  and  N&rada  to 
which  it  refers,  proprietary  rights  cannot  be  acquired  by  mere  occupancy, 
however  long  it  may  last,  and  though  the  owner  may  not  remonstrate. 
But  tee  now  Act  15  of  1877,  Reg.  V.  of  1827,  and  Book  II.  Introd.,  "  Will 
to  effect  a  separation." 

Q,  6. — Is  a  cousin  who  performed  the  funeral  ceremonies 
of  his  deceased  relative,  or  a  kept  woman's  son,  who  is  a 
minor  under  the  guardianship  of  his  sister,  his  heir  f 

A, — ^As  the  deceased  was  separate  from  his  relatives^  and 
as  he  was  of  the  Sudra  caste,  his  illegitimate  son  will  be 
heir.  But  as  the  illegitimate  son  is  a  minor  under  the  pro- 
tection of  his  sister,  she  may  have  the  charge  of  the  property 
on  his  behalf. — Nuggur,  November  Ist,  1845. 

Authority. — ♦Mit.  Vyav.  /.  55,  p.  1,  /.  11,  {See  Chap.  II.,  Sec.3» 
Q.  1).  

Q.  7. — A  man  of  the  Muli  caste  loft  a  son  by  a  kept 
woman,  and  this  son  claims  a  share  in  certain  land  which  is 
in  possession  of  the  deceased's  nephew.  Is  the  claim  of  the 
illegitimate  son  valid  ? 

A, — As  it  appears  that  the  man  lived  separate  from  his 
brothers,  and   that  his  share   is   in   the  possession  of  his 
nephew,  the  illegitimate  son  can  claim  it. 
Nnggur,  September  12///,  1845. 

Authority.— ♦Mit.  V\av./.  5'),  p.  1,  /.  11,  (^6'ec  Chap.  II.,  Sec.  d> 

Q.  1). 
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Q*  8. — A  Mohatur-widow  of  a  man  of  the  Mall  caste^ 
sued  his  kept  woman  for  a  house  belonging  to  her  husband. 
The  widow,  while  her  husband  was  alive,  lived  separately 
from  him  for  about  12  years.  During  all  this  time  she  was 
supported  by  her  own  labour.  It  is  not  said  that  her  cha- 
racter was  bad.  The  man  has  two  sons  by  the  kept  woman. 
Can  the  claim  of  the  widow  be  allowed  ? 

A. — ^The  man's  sons  by  the   kept  woman  are  his  heirs. 

They  should  inherit  the  whole  property,  and  grant  a  suitable 

maintenance  to  the  widow. — Ahmednuggur,  March  ISth^  1848. 

Authority.— ♦Mit.  Vyav.  /.  55,  p,  1,  /.  11,  (iSee  Chap.  II.»  Sec.  3, 

a  I). 

Remark. — A  Mohattir-widow  is  a  widow  who  had  been  married  twice. 

Q.  9. — A  man^  deceased^  of  the  Sudra  caste  had  two  sons^ 
one  legitimate  and  the  other  illegitimate.  The  former  died^ 
leaving  a  widow.  The  deceased  had  a  house^  and  the  ques- 
tion is,  who  shall  inherit  it  ? 

A. — The  daughter-in-law  has  a  right  to  a  maintenance 
only.  The  illegitimate  son  will  inherit  the  property  of  his 
father. — AhnednugguVy  October  ^Olh,  1 856. 

AtXTHORiTiBS. — (1)  Mit.  Vyav./.  55,  p.  1,  /.  11,  {See  Chap.  II.,  Sec- 
8,  Q.  I) ;  (2)/.  12,  p.  1,  /.  16;  (3)  Mit.  AchAra/.  12,/?.  1,  /.  4  ;  (4)  Vyav. 
May  p.  134,  /.  6;  (5*)  p.  136,  /.  4,  {See  Chap.  L,  Sec.  2,  Q.  11). 

Remark. — ^The  illegitimate  ton  of  a  ^Adra  is  entitled  to  half  the  share 
of  a  legitimate  son,  Dhodyela  et  al  v.  Maianaik,  S.  A.  No.  243  of  1873 
(Bom.  H.  C.  P.  J.  F.  for  1874,  p,  43),  if  there  be  a  legitimate  son, 
daughter,  or  grandson.  Failing  these,  he  may  inherit  the  whole.  Mit. 
Chap.  I.,  Sec.  12.,  pi.  1  ss. 

Q.  10. — A  Sudra,  A,  who  was  possessed  of  an  open  piece 
of  ground  suited  for  building  purposes,  died,  leaving  two 
sons.  One  of  these,  B,  was  a  legitimate  son,  and  the  other, 
0,  was  either  an  illegitimate  son  or  else  his  foster-son.  On 
the  death  of  il,  will  the  piece  of  ground  belong  to  B  alone,  or 
will  it  belong  to  0  ?  If  C  is  entitled  to  a  share  of  it,  to 
what  share  is  he  entitled  ? 

A. — In  the  Sudra  caste    both  legitimate  and  illegitimate 
sons  succeed  to  their  father's  immoveable   property.     Their 
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father  may  divide  it  according  to  his  pleasure,  and  assign 
what  share  he  pleases  to  a  foster-son.  If  the  property  has 
to  be  divided  after  the  death  of  the  father^  then^  aecording  to 
the  Sdstras^  the  illegitimate  son  will  be  entitled  to  one-third, 
and  the  legitimate  son  to  two-thirds  of  the  whole  property 
left  by  the  father. — Ahmednuggxir,  March  \4thj  1855. 

Authority. — Mit.  Vyav./.  55,p.  1, /.  11,  {See  Chap.  II.,  Sec.  3; 
Q.  1). 

Remarks. — 1.  The  father  may  give  an  equal  share  to  his  illegitimate 
sun  if  he  likes.  He  could  not  give  the  bastard  a  greater  portion  thaa 
the  other. 

2.  If  C  is  a  **  foster-son,'^  and  has  not  been  formally  adopted,  he 
receives  nothing. 

Q  1 1 . — A,  a  Tailor,  died,  leaving  a  legitimate  son,  B, 
and  an  illegitimate  sou,  G,  Are  B  and  G  entitled  to  equal 
shares  of  the  moveable  property  and  of  the  Watan  of  A,  or 
can  G  claim  no  share  at  all  ?  On  the  death  of  JB  will  0  be 
the  heir  to  the  Watan,  or  will  it  pass  to  the  distant  relatives 
of  .<4  ?  Is  B  competent  to  will  away  on  his  death-bed  the 
AVatan  to  distant  members  of  his  family  to  the  prejudice 
of  0? 

A, — B  is  entitled  to  three-fourths  of  the  property  of  il^ 
and  G  to  one-fourth.  If  B  die,  leaving  neither  a  widow, 
nor  a  son,  nor  a  daughter,  his  Watan  and  other  property 
will  pass  to  0.  li'  B  and  G  have  separated,  then  B  is  com- 
petent to  transfer  hi-^  property  to  his  other  relations,  instead 
t)f  to  C. — AhmnlnHfj'jiir,  December  I3th,  1847. 

AiTiioRiTiEs.— (1)  Vvav.  May.  p.  83,  /.  3;  (2) p.  99.  /.  l,(5e<»  Auth. 
4^ ;  (3i  p.  IDG,  /.  4  ;  (t*)  Mit.  Vyav./.  65,  p.  I,  /.  11.  (See  Chap.  II.,  Sec. 
3.  Q.  1);  1,5)/.  68,  p.  li,/.  16:  — 

**  Property,  exci-pt  a  wife  ami  a  son,  may  be  given  without  prejudice  to 
(the  iuU'fcst  of)  the  family.  Hut  the  whole  estHte  may  not  be  given  if 
there  is  living  issue,  nor  that  which  has  been  promised  to  anybody." 

Rrmakk. — Aceordiiig  to  the  Remark  to  Q.  5,  and  the  Answer  to  Q.  10^ 
the  illegitimate  son  would  l)e  entitled  to  one-third  of  the  whole  estate. 
It  is,  however,  possible  to  interpret  the  e.xpressicm  **  half  a  share."  which 
YAjuavalkya  uses  in  the  passage  bearing  on  this  point  (Authority  4),  in 
the  seuMe  also  which  ban  been  given  to  it  in  the  answer  to  Q.  10.  For 
Vijiianesvara,   when  diHcussiug  the  allotment  of  a  "  fourth  of  a  share  ^ 
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to  a  dtngbter,  of  •  person  leaving  sons,  states  that  the  property  is  to  be 
divided  first  into  as  many  shares  as  there  are  daughters  and  sons.  Then 
each  daughter  is  to  receive  a  fourth  of  such  a  share,  and  lastly,  the  rest 
is  again  to  be  divided  equally  amongst  the  brothers.  {See  Colebrookci 
Inh.  p.  287).  If  the  same  principle  is  followed  in  regard  to  the  *'  half 
share  "  of  an  illegitimate  son,  he  will,  in  case  there  is  only  one  legitimate 
son  living,  receive  a  fourth  of  the  whole  estate.  The  same  difficulty 
presents  itself  also  in  regard  to  the  fourth  share  of  an  adopted  son.  See 
Chapter  II.,  Sec.  2,  Q.  15  and  17. 

Q.  12. — A  man  oftho  Sudra  caste  died^  leaving  a  widow 
and  her  son,  and  a  kept  woman  and  her  son.  The  widow 
and  the  legitimate  son  of  the  man  aflerwards  died^  and  the 
question  is,  whether  the  property  of  the  deceased  should 
be  taken  by  a  separated  legitimate  member  of  his  family,  or 
by  the  illegitimate  son  ? 

A. — A  woman  who  has  not  been  married  by  the  "Lagna" 
or  "  P&t ''  ceremony,  but  is  kept  by  a  man  as  a  concubine 
from  her  childhood,  is  called  a  *'  D&sl,**  and  a  son  of  a 
'*  Dasl "  can  inherit  the  property  of  his  father  when  there  is 
no  legal  widow,  son,  daughter,  or  daughter's  son  (a).  In  the 
present  case,  the  illegitimate  son  appears  to  be  the  nearest 
heir  of  the  deceased.  The  separated  legitimate  member  of 
his  family  cannot  therefore  claim  his  property. 
Poona,  October  9th,  1857. 

Authority.— Mit.  Vyav.  /.  55,  p.  1,  /.  11,  {See  Chap.  II.,  Sec.  3, 
Q.  1). 

Remark. — The  illegitimate  son  would  inherit  the  whole  estate 
of  bis  father  according  to  the  Mit&k8hRr&  {see  Q.  8),  even  though 
a  widow  of  the  latter  might  be  living,  bat  here  the  estate 
having  descended  to  the  two  sons  jointly  {see  Q.  10],  or  to  the 
legitimate  son,  subject  to  the  illegitimate's  right  to  half  a  share, 
the  ^dstri  was  not  justified  in  treating  the  case  as  if  the  father  had 
died  leaving  only  the  illegitimate  son.  Whether  the  legitimate  and 
iUegitimate  half  brothers  could  together  form  a  joint  Hindd  family,  in  the 
proper  sense,  has  not  yet  been  decided.  On  its  determination  would  tnm 
the  adjudication  of  Baiia  et  al  v.  Sadu,  S.  A.  No.  74  of  1876  (Bom  H.  C.P. 
J.  F.  for  1877,  p.  13),  in  v^hich  there  was  a    difference   of  opinion.     In 

(ff)  This  is  the  doctrine  of  the  Dattaka  Cbandrik&,  Sec.  V.,  para.  31. 
For  the  Mitikshar4,  see  below  Q.  18. 
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Madras,  Mr.  Ellis  (2  Str.  H.  L.  66)  thought  that  illegitimate  aons  of 
dtldras  might  take  equally  with  legitimate  sons,  but  this  does  not  af^iear 
to  be  the  accepted  rule  even  there  {Ibid.  70).  Illegitimate  sons  by  the 
same  mother  inherit  inter  se  as  brothers^  Ma^no^ot  et  al  ▼.  Uitaram  etd^ 
(2  M.  H.  C.R.  196),  and  see  infra  Section  II,  Q.  4,  and  probably,  but  not 
quite  certainly,  from  legitimate  brothers  on  the  footing  of  a  joint  fiunily 
with  rights  of  survivorship.  {See  Steele  180.)  The  subsidiary  sons,  in  the 
order  of  their  preference,  exclude  those  lower  in  the  scale,  (Mit.  Ch.  I., 
8.  11 ;  Narada  P.  II.,  Ch.  XIII.,  pi  22,  25,  33,  49.)  In  the  answer  to 
Q.  11  above,  the  ^lUtri  assumes  that  they  may  form  a  united  fSunily. 
On  the  other  hand,  Macnaghteo,  I  H.  L.  18,  seems  to  rank  the  illegiti- 
mate as  a  coheir  only  with  a  daughter's  son,  though  he  recogniies  hit 
right  to  a  half  share,  where  there  are  legitimate  sons.  In  Bengal  it  has 
been  said  by  Mitter  J.,  in  Narain  Dhara  v.  Rakhal  Gain,  (in.  L«  R.  1 
Calc.  1,  5,)  that  only  the  son  of  a  Sddra  by  his  (unmarried)  female  slave 
has  any  right  of  inheritance,  and  the  Mit&kshar&,  Ch.  I.,  Sec.  12,  is 
cited  in  support  of  this  doctrine.  A  kept  woman  is  for  this  purpose 
however  regarded  as  a  slave.  See  Datt.  Mim&m.  S.  4,  pi.  76  ;  Steele 
L.  C.  41 ;  2  Str.  H.  L.  69.  In  the^ase  of  Rahi  v.  Gotfind  (In.  L.  R.  1 
Bom.  97),  the  position  of  the  illegitimate  son  is  learnedly  discussed,  but 
not  with  reference  to  this  particular  question. 

Q.  13._A  SAdra,  who  held  a  PAtilk!  Watan,  died.  He 
had  a  daughter  by  his  "  Lagna''  wife,  and  a  son  by  his  kept 
woman.     Which  of  those  is  the  heir  ? 

A. — ^The  property  of  the  deceased  should  be  divided  be- 
tween tho  daughter  and  the  illegitimate  son,  in  the  propor- 
tion of  two-thirds  to  tho  daughter,  and  one-third  to  the  son. 
Poona,  September  4th,  1852. 

Authority. — Mit.  Vyav./.  55,p.  1,  /.  11,  (See  Chap.  II.,  Sec.  3,  Q.  1). 

Q,  14. — A  Rajput  brought  a  woman  into  his  honse.  It 
is  not  known  whether  she  was  legally  married  to  him  or  not, 
either  by  way  of  "  Lagna  '*  or  Pat.*'  She  has  two  sons 
and  a  daughter.  The  Rajput  and  she  quarrelled ;  the  conse- 
quence of  which  was  that  she  was  allowed  to  live  separately 
from  him,  he  continuing  to  support  her.  He  subsequently 
brought  another  woman  into  his  house.  It  cannot  be  ascer- 
tained whether  this  woman  either  was  married  to  him  or  not. 
He  had  three  sons  and  a  daughter  by  this  woman.  Some 
people  say  that  up  to  the  time  of  his  death,  he  expressed  his 
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will  that  the  property  should  be  given  to  one  of  the  sons  of 
the  first  woman^  but  the  others  afSrm  that  his  last  wish  was 
to  give  the  whole  property  to  all  the  sons  of  the  second 
woman.  Who  should  be  considered  the  heir  in  such  a 
case? 

A. — Two  slave  women  of  the  Sftdra  caste  have  equal 
rights^  and  when  both  of  them  have  sons^  the  property  should 
be  equally  divided  among  the  sons  and  mothers.  If  the 
woman  first  kept  by  the  deceased  was,  together  with  her 
Bons,  dismissed  by  him  owing  to  suspicion  regarding  her 
character,  she  cannot  claim  any  share  of  the  property.  The 
second  woman  and  her  sons  should  be  treated  as  heirs. 
Ahmednugguri  February  215^,  1847. 

AUTHORITIKS. — (l)Mit.  Vyav./.  65,  p.  1,  /.  ll,(5eeChap.  II.,  Sec.  3, 
Q.  1);  (2)/.  6, p.  1,1  b;  (3)/.  51, p.  1,  /.  3  and  7  ;  (4*)  Vtramitrodaya 
/.  172,  p.  2.  /.  13  :— 

"  But  when  the  father  divides  his  estate  during  his  life-time,  he  ought 
■ot  to  give  a  greater  share  to  one  of  his  sons,  nor  should  he  disinherit 
any  one  of  them  without  sufficient  reason."  {See  the  Commentary,  Book 
lU  Chap.  I.,  Sec.  2,  Q.  5.) 

Remarks. — 1.  The  two  kept  women  themseWes  have  no  right  to 
inherit  from  the  deceased,  but  can  only  claim  maintenance.    See  Q.  4. 

2.  Their  sons  inherit  equally  after  the  father's  death,  but  only  in  case 
he  WIS  6tLdi%.    See  Q.  I  and  2. 

3.  There  is  no  passage  in  the  law  books  which  proves  that  a  concu- 
bine's sons  lose  their  rights  on  account  of  their  mother  having  connexion 
with  other  men  than  their  father  after  their  birth. 

4.  In  case  tlie  deceased  was  a  ^tldra,  he  had  no  right  so  to  bestow 
his  property  as  to  exclude  any  of  his  sons  from  the  inheritance,  if  they 
were  not  disabled  to  inherit  by  "  physical  or  moral  defects."  Auth.  4. 
See  also  Ch.  VI. 

Q.  15. — ^A  oAdra  has  a  grandson,  the  son  of  his  legiti- 
mate son.  He  has  also  an  illegitimate  son.  The  Sudra, 
when  he  was  alive,  bestowed  a  house  and  some  other  pro- 
perty on  the  illegitimate  son.  Should  this  be  considered  a 
legal  g^fl  f 

A. — ^A  father  may  allow  his  illegitimate  son  a  share  equal 
k>  that  which  he  assigns  to  his  legitimate  son.  If  the  parti- 
tion takes  place  after  the  father's  death,  the  illegitimate  son 
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can  claim  only  one-half  of  that  which  the  legitimate  son  re* 

ceives.     This  is  the  established  rule  of  the  S&stra.    Theille<* 

gitimate  son  therefore  should  be  allowed  to  enjoy  whatever 

his  father  may  have  bestowed  upon  him. 

Khaiidesh^  September  24<A,  1852. 

Authority.— Mit.  Vyav./.  bb,  p,  1,  /.  1 1,  (See  Chap.  II.,  Sec.  3,  Q.  I). 
Remark. — The  gift  will,  however,  be  valid  only  if  the  illegitiiiiatt 
son  has  not  received  more  than  the  legitimate  ion's  child  did. 

Q.  16. — A  Ptltil  adopted  a  son.  Afterwards  a  son  was 
bom  to  him  by  a  wife  who  had  been  married  before  he  mar- 
ried her.  Which  of  these  will  be  his  heir  ?  If  after  he  had 
adopted  a  son,  a  son  was  born  to  him  by  his  wife  who  was 
a  virgin  when  he  married  her,  which  of  the  two  sons  will  be 
his  heir  ? 

A. — The  son  of  her  who  was  a  virgin  when  the  Pa  til 
married  her,  has  a  greater  right  than  the  adopted  son^  and 
the  adopted  son  a  greater  right  than  he  who  was  bom  of  a 
twice-married  mother. — Dharwar,  December  3rd,  1858. 

Authorities.— (1)  Mit.  Vyav./.  53, p,  2,1,6;  (2*)/.  55,|>.  1, /.  11, 
{See  Chap.  II.,  Sec.  3,  Q.  1) ;  (3*)  Vyav.  May.  p.  108,  /.  2,  (See  Chap. 
II ,  Sec.  2,  Q.  15) ;  (4*)  ;i.  112,  ^  2  :— 

*'  From  this  text  of  Vasishtha  :  When  a  son  has  been  adopted,  if  a 
legitimate  son  be  afterwards  bom,  the  given  son  takes  a  fourth  part  (of  a 
share)."     (Borradailc,  p.  76 ;  Stokes  H.  L.  B.  66.) 

Remarks.— 1.  If  the  deceased  was  a  ^ddra,  his  son  begotten  on  a 
Punarbhtl  (twice- married  woman)  will,  according  to  the  Hindii  Law,  in- 
herit one-half  of  a  son's  share,  (see  Auth.  2),  since  a  second  marriage  is 
null,  and  the  offsipnng  consequently  illegitimate,  according  to  the  id&ttras. 
Manu,  v.,  162,  says,  **  Nor  is  a  second  husband  allowed  to  a  virtuoos 
woman.*'  She  must  not  '*  even  pronounce  the  name  of  another  man,'* 
/6iJ.  ir>7.  According  to  Manu  IX.,  65,  '*  Nor  is  the  marriage  of  a 
widow  even  named  in  the  laws."  To  the  same  effect  are  the  pasaaget  in 
the  General  Notes  I.  and  VI.  That  a  remarrisge  is  not  allowed  by  the 
Mitakshara  is  stated  by  Culebrooke,  2  Strange  II.  L.  3!)9;  and  Strange 
himself  pronounces  against  its  legality,  I  Strange  II.  L.  242.  The 
Nirnayasindhu  quoted  beneath  (Ch.  II.,  Sec.  8,  Q.  6)  declares  that  the 
remarriage  of  a  once-married  woman  is  not  allowed. 

But  that  remarriagv's.  though  disapproved,  were  practised  at  the  time 
of  the  composition  of  Manu*s  Code,  is  plain  from  Manu  IX.,  175,  176.  A 
woman  thus  associating  with   a  second   husband  is    distinguished  by 
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YAjfimvalkyt  (I.  68}  from  the  svairini  irho  deserts  her  husband  and  coha> 
bitt  adulterously  with  another  man.  The  son  of  the  twice-married 
woman  wai  indeed  under  the  older  law  assigned  a  place  in  the  scale  of 
tons  above  that  of  the  adopted  son  (Y&jS.  II.,  129  ss,  cited  in  Mit.  Ch.  I., 
Sec.  11,  pi.  1),  but  re-marriage  having  become  illegal  amongst  the  higher 
castes,  the  illegitimacy  of  the  offspring  followed,  until  legislation  restored 
the  widow's  capacity.  Amongst  the  lower  castes  the  remarriage  of 
widows  and  divorced  wives  has  always  been  common.  The  S&stri,  in 
answer  to  Q.  37  of  Sec.  4,  has  even  said  that  the  ^^stras  sanction  a  p&t 
marriage.  This  is  contradicted  in  the  next  answer,  but  caste  custom 
might  itself  be  regarded  as  approved  by  the  S&stras  according  to  the  often 
repeated  formula  (Manu  VIII.  41),  and  on  this  ground  probably  it  has 
been  recognized  in  most  cases  as  may  be  seen  in  Sec.  6b  below.  In 
Ch.  IV.  B,  Sec.  4,  there  is  a  case  in  which  the  Sastri  pronounces  a 
woman's  son,  by  her  first  marriage,  heir  to  the  property  which  she  had 
inherited  from  her  second  husband.  The  children'  by  a  p&t  marriage  were 
generally  regarded  as  legitimate,  where  the  marriage  was  allowed.  See 
Steele's  Law  of  Caste,  169.  See  also  Manu  V.,  162,  157  ;  IX.,  175,  176  ; 
General  note  at  the  end  of  translation  of  Manu,  I.  and  VI. 

2.  By  Act  XV.  of  1856,  the  son  of  a  Punarbhik  is  legitimized  by  the 
omction  given  to  the  second  marriage  of  his  mother.  The  offspring  of  an 
adolterons  intercourse  even  amongst  ^(Idras  has  no  right  of  inheritance. 
See  Data  Parisi  Nayudu  et  al  v.  Batti  Bangaru  Nayudu  et  al,  (4  M.  H.  C. 
R.  204) ;  and  the  case  of  Rahi  v.  Gort«c/,(In.  L.  R.  1  Bom.  97),  in  which 
the  law  is  fully  discussed.  Nor  has  the  offspring  of  an  incestuous  inter- 
course between  a  father-in-law  and  daughter-in-law  any  rights  of  inheri- 
tance, 4  M.  H.  C.  R.  204. 

3.  If  legitimate  sons  are  born  to  a  man  after  he  has  adopted  a  son,  the 
adopted  son  inherits  a  fourth  of  a  son*s  share  on  the  demise  of  the  father. 
(Aoth.  3.) 

Q^  17. — A  deceased  person  has  some  relations  who  are 
separate  in  interest.  He  has  also  a  daughter  by  his  '^  I^gna" 
wife,  and  a  son  by  his  "  Pat"  wife.  Who  will  be  the  heir 
of  the  deceased  ? 

A, — The  relations,  whoso  interests  are  separate,  have  no 
title  whatever.  The  daughter  and  tho  son  should  bo  allow- 
ed equal  shares  of  tho  property. — Dhanvai-y  184G. 

Authority. — ♦Mit.  Vyav./.  55,  p.  1,  /.  11,  {See  Chap.  II.,  Sec.  3,  Q.  l'^ 
Rbmarks. — I.  According   to   the    HindA  Law,  apart  from  customary 
ezeeptions,  the  son  of  a  PunarbliA   (remarried  widow)  is  illegitimate,  and 
coiiseqiiently  inherits,  if  there  be  Ining  legitimate  issue  of  his  father,  half 
15 


114  HfJIRS   IN   DIVIDED  FAMILY.       fBK.i.,CH.!r.,g^,q.ia 

fl  share.     See  K&t}*ilyana  in  Smriti  Chandrikft,  Ch.  V.,  p.    10.    2  Str. 
U.  L.  G8,  70;  Coleb'  Dig.  Bk.  V.,  Text  174. 

2.  Regardinj^  the  legalization  of  widow's  remarriages,  see  Q.  16. 

3.  Children  by  p&t  are  equally  legitimate  with  those  by  marriage 
according  to  Col.  Briggs.  Steele  169.     See  infra  Ch.  II.»  Sec.  8,  Q.  6. 

Q.  1& — A  man  married  a  woman,  who  had  been  previous- 
ly married,  and  by  her  had  a  son.  At  his  death)  can  the  son 
of  such  a  wife  inherit  his  immoveable  property  ? 

A. — If  a  man  died  leaving  neither  son  nor  daughter  by 
the  wife  whom  he  married  as  a  virgin,  nor  the  son  of  such  a 
daughter,  the  son  of  the  previously  married  wife  will  succeed 
to  his  immoveable  property. — DharwaVf  July  26th,  1850. 

Authority. — Mit.  Vyav.  /.  55, p.  1,  /.  \\,{See Chap  II.,  Sec.  3,  Q.  1). 

Remarks. — 1.  This  stamps  him  as  illegitimate  m  the  opinion  of  the 
^astri;  and  Balambh&tta,  commentiug  on  Mit.  Ch.  II.,  Sec.  1,  p.  28, 
speaks  of  tu  ice-married  women  and  others  not  considered  as  wives  espous- 
ed in  lawful  wedlock. 

2.  According  to  the  IlindC  Law,  the  sou,  being  illegitimate,  will  suc- 
ceed only  in  case  the  deceased  was  a  SAdra.     See  2  Str.  H.  L.  65^  68. 

3.  Kegardintz;  the  lepilization  of  the  marriage  of  a  Hindis  widow.  See 
Act  XV.  of  1S5«.     See  also  Q.  16. 


SFXTION   1. 
GRANDSONS.— LEGITIMATE,  NATURAL  OR  ADOPTED. 

Q.  1. — A  man's  son  died,  leaving  a  son.  Tlio  man  him- 
self  also  died  afterwards,  leaving  a  widow.  The  question  is, 
whether  the  widow  or  the  grandson  is  the  heir  ?  If  the  widow 
is  the  heir,  another  question  is,  whether  she  can  dispose  of 
the  property  during  the  lifetime  of  her  grandson  ? 

.1. — A  grandson  has  an  unciuestionable  right  to  the  pro- 
perty of  the  grandfather.  This  right  is  termed  in  law  the 
'*  Apratibandha  daya.'^  As  there  is  a  grandson,  the  widow 
rannot  claim  the  property  of  her  husband,  and  sho  has  no 
right  to  sell  it. — Suraf,  Jnnr  hfh^  1S57. 

AiTiioRiriKS.— (1)  Mit.  Vvav./.  44,  p.  2,  /.  13  : — 

•*  The  wealth   of  the  father  or   of  the  paternal   grandfather  becoraei 
the  property  of  his  ?*ons  or  of  his  prrniulsons,  in  rijrht  of  their  iMring  his 
sons  or  jrraiidHons :  and  that  is  an  inheritance  not  liable  to  objection.*' 
(\)lcbn)okc,    Mit.  />.  L»I2;    Stoki-s  11     L.   B.  :Ui5.1 

'J I   Mit.  Vvav./  :,«).;,.   1.  /.  7. 
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Q.  2. — A  father-in-law  caused  his  daughter-in-law  to 
adopt  a  son,  and  afterwards  he  died.  Who  should  be  con- 
sidered the  heir  of  the  deceased,  the  adopted  grandson  or 
the  widow  ? 

A, — ^The  adopted  grandson.  —  Tanna,  November  Ibih, 
1851. 

AuTHORiTiBfl. — (1)  Mit.  Vyav./.  50,/).  1,  /.  7  :— 

"  For  the  ownership  of  father  and  son  is  the  same  in  land,  which  was 
acquired  by  the  grandfather,  or  in  a  corrody,  or  in  chattels  (which  belong- 
ed to  him)."     (Colebrooke,  Mit.  p,  277 ;  Stokes  II.  L.  B.  391.) 

(2)     Mit.  Vyav./  63,  p.  2,  /.  6  ;  (3)  Manu  IX.  141. 

Remark. — A  great-grandson  in  the  male  line  precedes  a  daughter's 
•on,  Gooraogobindo  v.  Hurreemadhab,  I.  Marsh.  398. 


SECTION  5. 
ILLEGITIMATE  SONS'  SONS. 

Q.  1. — A  man  of  the  Sudra  caste  has  a  daughter,  a  sepa- 
rated nephew,  and  a  grandson,  who  is  son  of  his  illegitimate 
son.     Which  of  these  is  the  heir  ? 

A. — The  daughter  will  have  one-half,  and  the  other  half 
should  be  given  to  the  illegitimate   grandson.     The  separat- 
ed nephew  is  not  entitled  to  anything  at  all. 
Ahmednvggur,  September  11 //i,  18i9. 

AuTBORiTiES. — (1)  Mit.  Vyav.  f.  55,  p.  1,  /.  11,  (See  Chap,  II.,  Sec. 
3,  Q.  1);  (S*)  /.  44,  p.  2,  /.  13,  (See  Chap.  II..  Sec.  4,  Q.  1). 

Remark. — The  grandson  inherits  the  half  of  a  share  to  which  his 
father  wat  entitled.  

SECTION  6.— WIDOW  (a). 
X.— MARRIED  A3  A  VIRGIN. 

Q,  1. — A  man,  who  used  to  receive  from  Government  an 
allowance  called  "Toda  Gr&s,"  died  without  issue.  IIo  has 
left  a  widow.     Should  the  allowance  be  paid  to  her  as  it  was 

(a)  The  Smfiti  Chandrik&»  Ch.  XII.,  para.  31,  relying  on  a  passage 
of  ^ankha  [see  D&ya-Rh&ga,  Ch.  XI.,  Sec.  1,  para.  15),  places  the  widow 
of  a  reuniteil  coparcener  after  the  brother,  father,  and  mother.  The  Vyav. 
May.  Ch.  IV..  Sec.  9,  p.  24,  adopts  the  same  constniction,  but  iu  thin 
case  it  follows  Madnn  iu  giving  to  the  mother  precedence  over  the  father. 
These  rules  seem  to  be  arbitrary.  Drihaspati  (Smriti  Ch.  XII.,  S.  5,  pam. 
36,)  quoted  on  the  same  subject,  places  the  widow  next  after  the  children. 
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paid  to  her  husband  ?  Can  she  claim  any  property  in  addi- 
tion to  the  Pallu  or  Strldhan,  which  she  may  have  received 
at  the  time  of  her  marriage  ? 

A, — When  the  deceased  man  is  a.  separated  member  of  a 
family,  and  when  ho  has  left  no  children,  his  widow  will  be 
the  heir  to  his  property.  If  she  has  received  any  Stridhan 
or  Pallu  on  the  occasion  of  her  marriage,  it  cannot  be  con- 
sidered a  part  of  her  husband^s  property.  It  is  a  separate 
and  peculiar  property,  and  its  possession  can  form  no  obstacle 
to  any  right  of  receiving  a  share  in  her  husband's  property* 
Sitrat,U'\hruary  20///,  1848. 

ALTUORITIK.S.— (1)  Vyav.  May,  p.  134,  /.  4,  {See  Auth.  2);  (2*)  Mit. 
Vyav./.  55,  p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2,  Q.  4). 

Rkmark. — Sie  Pranjicnndass  v.  Dcvkurarbai,  (1  Bom.  H.  C.  R.  130), 
and  the  Introduction  and  Ap])endi\  on  Stridhan.  As  to  payment  of  debts 
to  the  \^ido\v  empowered  or  directed  to  adopt,  see  Bamundas  v.  Mutst, 
Tarincc,  '.7  M.  I.  A.  l^iD,;  and  for  the  case  of  a  widow,  the  real  heir,  and 
another  person  hohhng  a  certilicate  of  administration,  see  Purshotam  y. 
Hanchhoih  i  J5  Bom.  11.  C.  11.  15J,  A.  C.  J.) 

(^.  2. — Four  brothers  became  septirate.  The  youngest 
of  them  was  a  minor.  The  oldest  brother  therefore  took 
diari^o  of  tho  minor's  share.  The  minor  subsequently  died, 
It'aviiiu:  a  widow.  Vww  slio  claim  her  luisband's  share  ?  The 
miiKtr  lias  passed  an  aij^reomunt  to  the  eldest  brother  that  he 
(tho  cddcst  ])rutlu»r)  should  take  charge  of  his,  the  minor's, 
sharo,  whciiovcr  \w  should  live  separate  from  him.  Does  this 
«)p<?rato  ill  any  way  aj^ainst  tlu;  right  of  the  widow? 

.l.--'l'ho  >haro  of  the  minor  was  set  apart,  and  his  widow 
U  therefore  eutitled  to  it.  Tho  minor  must  be  considered 
a^  srpiirati'd,  though  he  ehose  to  live  with  his  eldest  brother. 

AHni;)KlTlKs.  — (1     \'y,\\    Mii\.  p.  l.U.  /.  I.  (>Vr  Auth.  1?) ;  r2*)/.56, 
/;    2.  /.  I.  iiVz-Ch.  I..  Src.  -2.  (i.  J  . 

Q. -S. — A  womair>  husband  ami  l';it]ier-in-hiw  are  dead. 
."^^hr  ha^  po<^e.->i«)n  «»f  th«'ir  pr.>pf  riy.  Should  her  right  of 
iidn'rilaner  bt*  r''CM:.!"iii/.(  d  ? 
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Authority.—*  Mit.  Vyav./.  55,  p.  2,  /.  1,  (See  Ch.  I.,  Sec.  2,  Q.  4). 

Remark. — The  widow  inherits  under  the  text  quoted  above,  only  in 
case  her  father-in-law  died  before  her  husband.  Regarding  the  other 
alternative,  see  Ch.  II.,  Sec.  14. 


Q.  4. — A  man  died.  His  property  is  in  the  possession  of 
another  man.  The  deceased  has  left  a  widow  and  a  daughter. 
The  former  has  filed  a  suit  for  the  recovery  of  the  property, 
omitting  the  name  of  the  latter.  Can  she  alone  claim  the 
property  ? 

A, — The  widow  has  the  right  to  the  property  of  her  hus- 
band. She  can  therefore  claim  it  on  her  own  account,  omit- 
ting the  name  of  her  daughter. — Sural,  January  24th,  1853. 

.\uTHOBiTiB8. — (1)  Vyav.  May.  p.  184, /.  4  ;  (2)  Mit.  Vyav. /.  55, 
p.  2,  /.  1,  {See  Ch.  1.,  Sec.  2,  Q.  4). 

Q.  5. — A  man,  named  Bhagavand^  Devakar,  separated 
from  his  brother.  He  received  his  share  of  the  landed  pro- 
perty, and  had  his  name  registered  in  the  records  of  Gov- 
ernment as  the  owner  of  it.  On  his  death,  his  wife,  named 
Amrit4,  got  her  name  registered  in  the  records  of  Govern- 
ment as  the  owner  of  the  land.  She  then  leased  8J  Bigas 
of  land  to  her  nephew,  Khushtll  Kaghunatha*  He  accord- 
ingly obtained  possession  of  the  land.  He  subsequently  set 
np  a  claim  to  the  land,  alleging  that  it  was  in  his  possession 
because  ho  was  the  nephew  of  Bhagavand^s.  The  widow, 
Amrit4,  wishes  to  recover  the  land  from  her  nephew.  Can 
the  do  so  ? 

A. — The  widow  of  the  deceased  Bhagavandfts  has  a  right 

to  the  land.     Her   nephew  cannot   claim   it.     Amriti   may 

recover  it  from  him. — Broach,  Scptemher  8th,  1855. 
Authority. — Mit.  Vyav./.  65,  p.  2,  /.  I,  (See  Ch.  I.,  Sec.  2,  Q.  4), 

Q.  6. — There  were  four  brothers.  They  divided  their 
ancestral  property  among  them,  and  separated.  Afterwards 
one  of  the  brothers  died.  His  property  passed  into  the 
hands  of  his  widow.  A  brother  of  the  deceased  has  filed  a 
suit  against  the  widow,  and  wishes  to  impose  the  following 
conditions   upon    her : — That  she    should    not  dispose  of  or 
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waste  the  property  in  her  possession^  and  that  if  she  desires 
to  have  a  maintenance  settled  upon  her^  she  should  gpive 
np  all  her  property  in  consideration  of  an  allowance.  What 
are  the  rules  of  the  Sastra  on  the  subject  ? 

A, — If  the  brothers  had  not  separated^  the  widow  wonld 
have  been  entitled  to  a  maintenance  only.  The  husband  of 
the  widow  having  separated^  before  his  deaths  from  his 
brother  who  has  filed  the  suit  against  the  widow^  his  widow 
is  the  heir.  The  brother  cannot  claim  the  right  of  inherit- 
ance. The  widow  cannot  dispose  of  her  immoveable  pro- 
perty unless  she  be  placed  under  a  great  necessity. 

Rutnagiriy  January  11th,  1848. 

Authorities.— (1)  Vyav.  May.  p.  136.  /.  4  ;  (2)  p.  135,  /.  2  :— 

**  As  for  tliis  text  of  R&ty&yana  : — After  the  death  of  the  husband,  the 
widow,  preserving  (the  honor)  of  the  family,  shall  obtain  the  share  of 
her  husband  so  long  as  she  lives  :  but  she  hat  no  property  (therein  to  the 
extent  of)  gift,  mortgage,  or  sale :  it  is  a  prohibition  of  gift  of  money,  or 
the  like,  to  the  Vandi  (a),  Cb&rana  (5),  and  the  like  (swindlers).  Bat  t 
gift  for  religious  objects  (not  visible,  i.e.  the  attainment  of  spiritual  benefits) 
and  mortgage,  or  the  like,  suitable  {i.e.  with  a  view)  to  those  objects,  may 
be  even  made."     (Borradaile, /?.  101;  Stokes  H.  L.  B.  84). 

(3*)   Mit.  Vyav./.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Remarks. — The  heritable  rights  of  the  widow  are  mainly  derived  from 
a  moral  unity  existing  between  her  and  her  deceased  husband  (c).  The 
domestic  fire  must  be  maintained  as  a  primary  duty,  and  in  its  maintenance 
and  the  performance  of  the  household  rites  the  HindA  wife  must  take 
part  with  her  husband.  Thus,  as  the  Mahabh&rat  says  (d)  : — '*  A  wife  is 
neccssar}'  to  the  man  who  would  celebrate  the  family  sacrifices  effectnally." 
Hence  the  husband  comes  for  some  purposes  to  be  regarded  as  "  efen 
one  person  with  his  wife  "  (e).  As  under  the  Roman  Law,  "Nuptimtmwi 
divini  juris  et  humani  communinatio.**  The  wife's  gotra  becomes  that  of 
her  husband  (/) ;  her  complete  initiation  is  effected  by  her  marriage ;  she 

(a)  A  Vandi  is  a  wandering  minstrel  (Bliata). 

{b)  Ch&rana,  a  juggler  (Kolambi). 

(c)  Kuty&yana  cited  in  M.  Williams'  In.  ^Vis.  160 ;  Bfihaspati  in  the 
Smriti  ChandrikA,  Cb.  XI. »  Sec.  1,  para.  4  ;  Manu.  IX.,  45. 

((i)Manuin.,  (57;  II.,  67;  IX.,  86,  87,  96  ;  Apast.  115.  144,145; 
Coleb.  Dig.  B.  IV..  T.  4l4  ;  Smrui  Chandrik&.  Ch.  XL,  Sec.  1,  pwa.  9. 

{e)     Manu  IX.,  45 ;  Brihaspati,  quoted  by  KullCika  on  M.  IX.,  187. 

if)    Steele  J/  («) ;  h/ra  Ch.,  IV.  B.,  Sec.  6,  II.  (b),  Q.  3. 
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renouncet  the  protection  of  her  paternal  manes  and  passes  into  the  family 
of  her  husband  (a).  The  connexion  being  thus  intimate  there  should  be 
no  litigation  between  the  married  pair  {b),  and  according  to  Apastamba  (c) 
there  can  be  no  division  between  them.  Any  property  which  the  married 
woman  may  acquire  is  usually  her  husband's  (d).  Her  full  ownership  of 
her  stridhan  is  subject  to  the  qualification  that  her  husband  may  dispose 
of  it  in  case  of  distress,  and  that  her  own  power  to  alienate  it  is  subject 
to  control  by  him  with  the  exception  of  the  so-called  Saud&yakam,  the 
gifts  of  affectionate  kinsmen  (e).  See  in  the  Appendix  on  Stridhan  the 
V'lramitrodaya,  Sec.  1,  para.  15. 

The  identity  between  the  married  pair  being  thus  complete*  JagannAtha 
cites  Datta  (/)  to  the  effect  that  "  wealth  is  common  to  the  married  pair"  ; 
but  this  he  explains  as  constituting  in  the  wife  only  a  secondary  or 
subordinate  property.  Her  legal  existence  is  thus,  in  some  measure, 
absorbed  during  her  coverture  in  that  of  her  husband  (g).  His  assent  is 
specially  necessary  to  her  dealings  with  land  according  to  N&rada,  Part  I., 
Ch.  III.,  p.  27—29 ;  see  also  2  M.  H.  C.  R.  360  (A).  In  case  of  unau- 
thorized transactions  she  is  liable  in  her  stridhan,  but  not  in  her  person(i). 
On  her  decease  her  exequial  cerennmies,  according  to  the  Mit&kshar&  and 
the  Nirnayasindhu,  are  to  be  performed  by  her  husband,  and  in  his  absence 
by  the  members  of  his  family,  not  by  those  of  her  own  family  of  birth .  Sur- 
viving her  husband,  and  thus  in  a  manner  continuing  his  existence,  (j)  she 

(a)  2  Str.  H.  L.  61  ;  Sri  Raghunadka  r.  ^ri  Brozokiihore,  L.  R.  3  In. 
A.  191. 

(b)  2  Str.  H.  L.  58. 

(c)  See  Harita  in  Smriti  Chan.,  Ch.  II.,  Sec.  1,  para.  39. 

(d)  Vyav.  May.,  Ch.  IV.,  Sec.  10,  para.  7;  Coleb.  Dig.  Book  III.. 
Ch^  I.  T.  10;  N&rada  11.,  Xll.  89;  Apast.  156;  Mann  VIII.  416  ;  I. 
Str.  H.  L.  26.  K&tyAyana  quoted  in  Smfiti  Cbandrik&,  Ch.  IX.,  Sec.  1, 
para.  16.     But  see  also  Mit.  Ch.  II.,  Sec.  11. 

(e)  Reg,  v.  Ndthd  Kalgdn  et  al,  8  Bom.  H.  C.  R.  1 1  Cr.  Ca. ;  Tukdrdm 
V.  OmKdji,  Ibid,  129  A.  C.  J. ;  Vyav.  May.,  Ch.  IV.,  Sec.  10,  pi.  8  and  10 ; 
Coleb.  Dig.,  B.  II.,  Ch.  IV.,  T.  55  ;  Bk.  V,  T.  478;  Vframitrodaya, 
qnoCed  below ;  Manu  II.,  199  ;  Smriti  Chandrik&,  Ch.  IX.,  Sec.  2,  para. 
12:2Macn.  H.  L.  35. 

(/)  Coleb.  Dig.  B.  V.,  T.  415.  S^ealso  the  Smriti  ChaadrikA,  Ch. 
IX.,  Sec.  2,  para.  14. 

(g)  See  Manu  IX.,  199,  as  construed  by  the  Maydkha  and  Viramitro- 
daya  [tide  Appendix). 

(A)  D.  Rdgappardi  v.  Mallapudi  Rdgudu  et  al, 

(i)  Natkubkdi  v.  Jacher  Rdiji  et  al.  In.  L.  R.  1,  Bom.    121. 

0*)  P.  C.  in  Bhoobun  Moyee  Devia  v.  Ramkiskore  Ackarjee,  10  M. 
I.  A.  279,  312. 
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procures  benefits  for  bis  manes  and  tbose  of  his  ancestors  (a).  It  is  on  her 
competence  in  this  respect  that  according  to  the  Smriti  ChandrikA  (Transl 
p.  151)  her  right  to  inherit  depends.  DcTanna  Bhatt  therefore  retlrictt 
the  right  to  the  *'  patni,"  refusing  it  to  the  wives  of  an  inferior  order  (6). 
The  Mit&kshar&  also,  Chap.  II.,  Sec.  1,  pi.  29, 6  (c),  restricto  the  herit- 
able right  to  the  '*  patni/'  the  *'  wedded  wife  who  is  chaste.'*  VijQ&iie^farft 
allows  this  right  to  operate  in  favor  of  the  widow  only  of  a  divided  coptr* 
cener,  (Ihid,  pi.  30),  but  thus  inheriting  she  obtains  an  ownership  of  the 
property  {Ibid,  Ch.  I.,  Sec.  I,  pi.  12),  notwithstanding  her  general  depeii* 
dence  (Ch.  II.,  Sec.  1,  pi.  25)  ((/),  which  enables  her,  as  contended  in  the 
Vyav.  May.,  above  quoted,  to  deal  with  the  estate  for  some  purposes  by 
way  of  alienation  or  incumbrance  (e).  She  has  an  estate  in  her  late  hot* 
band's  property,  not  a  mere  usufruct.  Her  husband's  estate  completely 
vests  in  her  by  way  of  inheritance  (/),  not  as  a  trust  (jf).  Iler  positioa 
has  been  assimilated  to  that  of  a  tcnant-in-tail  (A) ;  though  for  the  pur- 
poses of  alienation  it  has  been  said  that  she  "  has  only  a  life-interest  in 
immoveable  property  whether  ancestral  or  no  (i)."  She  represents  the 
estate  so  that  under  a  decree  against  her  for  arrears  of  rent  due  by  her 
husband  (j),  and  a  sale  in  execution  the  whole  interest  passes,  though,  as 

(a)  Mnnu  IX.,  2S.  Katy^yana  quoted  in  M.  Williams  In.  Wis. 
p.  160.  Manu  and  Bphaspati,  quoted  in  Smf  iti  Chandrikd,  Ch.  XI.,  Sec. 
I,  paras.  14,  15. 

{h)  So  Varadruja  (Bumeirs  Trans,  p.  55)  says,  inheritance  is  pres- 
cribc«l  by  the  texts  in  which  '*  patni"  is  used  ;  maintenance  only  by  those 
which  words  of  inferior  dignity  arc  employed. 

(c)  Coleb.  Dig.  B.  V.,  T.  tm  ;  and  see  Smriti  CliandriW  Ch.  XI., 
Sec.  I,  para.  4. 

((/)  See  al^o  the  Smriti  Chandrikil,  Ch.  XL,  Sec.  1,  paras.  19,  28. 

(p)  Steele's  Law  of  Castc»  1/4,  ss. 

(/}  Bhala  Nahana  v.  Pnrbhu  Haru  In.  L.  R.  2  Bom.  67. 

(9)  Bhaiji  Girdhur  et  al  v.  Bni  Khushal,  S.  A.  No.  334  of  1872, 
(Bom.  11.  C.  P.  J.  F.  for  1373,  No.  63) ;  Uurrydoss  Dutt  v.  Skreemwiiy 
Uppoornah  Dossen  et  al,  6  M.  I.  A.  433. 

(A)  Kfitama  Natchiar  v.  The  linjah  of  Shivagungay  9  M.  I.  A.  569. 
Sec  The  Collector  of  Mnsulipatnm  v.  Cfiralg  Vencata  Narrainappak,  8  M. 
I.  A.  at  p.  550. 

(i)  Vishnu  Ganesh  v.  X'hiiynn  Pandurang,  S.  A.  No.  37  of  1875. 
(Bom.  II.  C.  P.  J.  F.  for  1S75,  p.  212) ;  Bamundoss  Mookerjea  ef  al  ▼. 
Musst.  Tarinee,  7  M.  I.  A.  16f).)  iV  also,  however,  Lakikmibai  w,  Oma» 
pat  Moroha,  5  Bom.  II.  C.  R.  12S  O.  C.  J. ;  and  Doe  Dem  Goluckmwef 
Dnhee  v.  J)igamhnr  Bny,  2  Bouln.  19.'<. 

(j)  K'imdradhani  Venkata  Snhhniyn  v.  Jnysn  yarnsingappa,  3  M.  H. 
C.  R.  116;  Nathd  Hari  v.  Jamni,  S  Bom.  II   ('.  R.  37  A.C.  J. 
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it  alierwards  said  (a),  the  widow  was  in  the  particular  case  sued  as  re- 
presentative of  her  son,  and  it  was  intended  that  the  son*s  interest  should 
be  sold  (6).  "  In  a  suit  brought  by  a  third  person,  the  object  of  which 
is  to  recover  or  to  charge  an  estate  of  which  a  llindd  widow  is  pro- 
prietress, she  will'as  defendant  represent  and  protect  the  estate  as  well  in 
respect  of  her  own  as  of  the  reversionary  interest**  (c).  "  SUe  would,**  as 
•aid  in  another  case,  "  completely  represent  the  estate,  and  under  certain 
circumstances,  the  statute  of  limitations  might  run  against  the  heirs  to 
the  estate,  whoever  they  might  be  **  (d).  Those  "  heirs,'*  as  pointed 
out  at  L.  R.  2  In.  A.  261  («),  have  not,  during  the  widow*s  life,  **  a  vested 
remainder'*  according  to  the  language  of  the  English  law,  **  but  merely  a 
contingent  one.*'  The  "  reversioner,'*  therefore,  as  he  is  in  some  places 
railed,  cannot,  during  a  widow's  life,  obtain  a  declaration  that  he  is 
entitled  next  in  succession  (/).  He  may  however  protect  the  estate  against 
sn  improper  alienation  {g).  That  the  widow  and  the  "  immediate  rever- 
tioQar>'  heir  **  together  may  deal  as  they  please  with  the  property,  is  a 
proposition  (A)  that  must  now  be  read  as  qualified  by  the  language  of  the 
Privy  Council,  "a  transaction  of  this  kind  may  become  valid  by  the  con- 
tent of  the  husband's  kindred,  but  the  kindred  in  such  a  case  must  be 
understood  to  be  all  those  who  are  likely  to  be  interested  in  disputing  the 
transaction"  (t). 

The  IIind(l  law  does  not,  it  would  seem,  recognize  vested  or  contin- 
gent remninders  in  the  exact  sense  of  the  English  law.  It  assigns  to  the 
widow  either  the  use  of  the  property,  as  in   Bengal  (j),  with  a  special 

{a)  The  General  Manager  of  the  Raj  Durbhunga  v.  Maharajah  Coomar 
Ramaputsing,  14  M.  I.  A.  60.'). 
[b:  Uaijun  Jhobty  et  al  v.   Brij  Bhookun  Lull,  L.  R.  2  In.  A  281. 
[c^  Settul  Ptrshad  v.  Musst.  Iholhin  Badam  Konwur  ei  al,  11  M.  I.  A. 

2r>8. 

id)  Tarinee  Churn  Gangooly  et  al  v.  Watson  (V  Co.,  12  C.  W.  R.  413; 
SMnchunder  et  al  v.  Guru  Persad  Doss,  13.  L.  R.  1008  F.  B. ;  Nami. 
Kmmar  et  al  v.  Radha  Kuan,  In.  L.  R.  1  All.  2j<2. 

(e)  Musst.  Bhagbutti  Ball  v.  Chowdry  Bholanath  Thakoor  et  al,  L.  R. 
2  In.  A.  261  ;  see  also  Amritolal  Bhose  v.  Rajonee  Kant  Mitter,  Ibid.  113  ; 
uid  Doe  Dem  Goluckmoneg  Dabee  v.  Diggumber  Day,  2  Bouln.  193; 
Rooder  Ckunder  v.  Sumbhoo  Chunder,  3  C.  S.  D.  A.  R.  106;  MtuU. 
Jfmmnee  Dibiah  v.  Ramjoy  ChowJree,  Ibid.  289. 

if)  Pranputty   Kooer  v.   Lalia   Futteh   Bahadur   5i«^A,  2  Hay,  608 ; 
Skmma  Soonduree  et  al  v.  Jumoona,  24  C.  W.  R.  SG. 
[g)  Bkikaji  Apdji  v.  Jaganndth  Vifhah  10  Bom.  H.  C.  R.  331. 
(k)  S.Jadomoney  Dabee  v.  Sarodaprosono  Mookerjee  et  al,  1  Bouln.  120. 
(i)  Raj  Lukhee  Dabea  v.  Gakool  Chunder  Chowdhry,  13  M.  I.  A.  228. 
{j}  I)4>a  Bh&ga,  Ch.  XI.,  Sec.  1.  pi.  56. 
16 
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power  in  case  of  absolute  necessity  to  mortgirge  or  sell  it  for  her 
tence  or  other  approved  purposes((i) ;  or  else,  as  under  the  Mit&ksharA  law, 
an  ownership  fully  vested  subject  only  to  restrictions  on  alienation  (b)r 
especially  of  immoveables  (c),  arising  from  her  dependenee  or  the 
recognition  of  interests  that  the  estate  must  provide  for.  The  aialogy 
of  the  law  of  partition  is  applied  by  the  Mit&ksharft,  Ch.  II.,  Sec.  If 
and  by  the  Subodhini,  tothe  determination  of  her  estate  (d).  She  may 
sell  or  incumber  the  property  principally  for  two  objects,  the  fulfilment 
of  religious  duties  and  the  grant  of  charitable  donations  (e).  Gifti 
in  KflshnarpaiL  have  been  looked  on  with  much  favor  by  the  Bombay 
Sastris,  who  say  that  the  property  may  be  disposed  of  for  necetMuries» 
for  charity,  and  for  the  maintenance  of  the  husband's  business  (/).  A 
pilgrimage  may  be  undertaken  at  the  cost  of  the  estate  (g),  and  a 
daughter  may  be  portioned  out  of  it  (h).  The  gift  of  one>half  of  the 
property  in  **  Krishnarpan"  (t)  would  now  hardly  be  sanctioned,  and  the 
right  assumed  in  some  instances  by  a  mother  to  fulfil  in  this  way  a  sup- 
posed duty  to  the  deceased,  would  certainly  be  disallowed  {j).     Nor  can 

(a)  Ddya  Bhriga,  Ch.  XI.,  Sec.  1,  pi.  62.  See  the  opinion  of  Sir  W. 
Macnaghten  iu  Doe  Bern  Ganganarain  v.  Bulram  Bonnerjee^  East's 
Notes  No.  85,  2  Morley's  Digest  at  p.  155,  but  also  the  judgment 
of  East  C.  J.  in  Cossinaut  By  sack  et  al  v.  Hurroosoondry  Dossee  et  a/. 
No.  124,  at  p.  11^3  of  the  same  volume,  with  which  may  be  compared 
the  remarks  of  II.  H.  Wilson,  in  vol.  V.  of  his  Works,  pp.  I  ss. 

(b)  See  the  judgment  of  Sir  M.  Westropp,  C.  J.,  in  Bhala  Nakana  ▼. 
Parbhu  Hari,  above  quoted  ;  Vyav.  May.  Ch.  IV.,  Sec.  10,  pi.  8;  Mit. 
Ch.  II.,  Sec.  1,  pi.  31.  32;  Colebrooke  in  2  Str.  H.  L.  272,  407  ;  and 
Ellis,  iUd.  2(18. 

(c)  Bhaiji  Girdhur  et  al  v.  Bat  Khushal,  supra. 

(d)  See  below  Partition ;  Coleb.  Dig.  B.  V.,  T.  87,  Comm. ;  2  Str. 
H.  L.  383. 

(e)  Ndrada,  Pt.  I.,  Ch.  III.,  ^lok&s  29,  30,  36,  44 ;  Raf  Lmkkee 
Dabedv.  Gokool  Chunder  Choxcdhry,  13  M.  I.  A.2o9;  Vyav.  May.  Ch.  IV., 
Sec.  8,  p.  14. 

{f)  See  below,  Ch.  II.,  S.  14,  I.  A.  4,  Q.  10 ;  and  Kupoor  BhuvoanH 
V.  Sevukram  Seoshunker,  1  Borr.  44S. 

(g)  Mutteeram  Knwar  v.  Gopaul  Sakoo,  11  B.  L.  R.  416. 

(A)  Nort.  L.  C.  638 ;  Steele  L.  C.  176. 

(i)  As  in  Ch.  II..  Sec.  14.  I.  A.  4,  Q.  10  ;  see  Ellis  in  2  Str.  H.  L.  408, 
410 ;  Kartick  Chunder  v.  Goiir  Mohun  Roy,  1  C.  W.  R.  48  (a  Bengal  case). 

(;)  Q.  726,  727  MSS.  Surat,  A.  D.  1847.  Custom  seems  in  many 
instances  to  have  assigned  to  the  surviving  mother  a  |>osition  superior  to 
that  of  her  son's  widow.  Examples  art*  to  be  found  in  Borradaile*s  Caste 
Bales,  and  see  Steele  L.  C.  175. 
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the  mother  strip  the  widow  of  the  estate  by  an  adoption  to  the  deceased's 
fotber  (a). 

A  widow  may  borrow  money  on  the  estate  for  its  effectual  cultivation  (6). 
But  she  has  no  authority  to  waste  the  property.  "  Although  according  to 
law  of  the  Western  Schools  (c),  the  widow  may  have  a  power  of  disposing 
of  moveable  property  inherited  from  her  husband  {d),  which  she  has  not 
under  the  law  of  Bengal,  she  is  by  the  one  law  as  by  the  other  restricted 
from  alienating  any  immoveable  property  which  she  has  so  inherited"  {e), 
alienating,  that  is,  without  a  special  justification.  Thus  she  cannot,  as 
against  the  collateral  heirs,  alienate  by  a  mere  deed  of  gift  (/).  A  sale 
made  by  her  without  authority  may,  according  to  several  decisions,  endure 
for  her  own  life,  but  any  one  proposing  to  take  a  greater  interest  is  bound 
to  prove  a  necessity  for  the  sale,  or  at  least  a  primd  facie  case  of  neces- 
*i^  (9)'  I^  however  the  purchaser  acts  in  good  faith,  the  transaction  is 
not  wholly  vitiated  by  some  excess   of  the  widow's  powers  as  rigorously 

(a)  Bhoobun  Moyee  Debia  v.  Rdmkishore  Achdrjee,  10  M.  I.  A. 
S79.  If  a  widow  and  a  mother  adopt  different  boys,  the  one  adopted  by 
the  widow  ukes  the  estate,  Q.  1761,  MSS.    See  below  Q.  22. 

(6)  Kooer  Oodey  Singh  v.  Phool  Chund  et  al,  5  N.  W.  P.  R.  197. 

(c)  Munsookram  v.  Pranjeewundas  et  al,  9  Harr.  396 ;  Oojulmoney 
Do$ee  et  al  v.  Sagormoney  Donee,  1  Taylor  and  Bell,  370 ;  Uurrydoss 
Dnit  V.  Rungu/imoney  Dossee  et  a/,  2  Ibid.  279;  Goluckmoney  Dabee 
T.  Diggwnber  Day,  2  Bouln.  201 ;  Bhala  Nahana  v.  Parbhu  Uari, 
iwpra, 

(J)  See  N4rada  I.;  III.,  30;  Pranjeevandas  et  al  v.  Dewcooverbaee  et 
«i,  I  Bom.  U.  C.  H.  130. 

(e)  Musit.  Thakoor  Deyhee  v.  Rai  BaJuk  Ram,  11  M.  I.  A.  176; 
Colebrooke  and  Ellis  in  2  Str.  H.  L.  407  ss. ;  and  Bat  Amba  v.  Damodhur 
Lo/Aikflie/a/,  S  A.  No.  2l7of  1871,  Decided  11th  August  1871,  {^See 
Bom.  H.  C.  P.  J.  F.  for  1871).     Steele  L.  C.  175. 

if)  Keerut  Sing  t.  Koolakul  Singh  et  al,  2  M.  I.  A.  331. 

{g)  Gorya  Halya  v.  Undri  et  al,  S.  A.  No.  455  of  1973  (Bom.  H    C 
P.  J.  F.  for  1874,  p.  125) ;  Maydrdm  v.  Motirdm,  2  Bom.  H.  C.  R.  313 
Melgirappa  v.  Shivdppa,  6  Bom.  H.  C.  R.  270,  A.  C.  J. ;  Musst.  Bhag 
butti  Date  v.   Chowdry  Bholanath  Thakoor  et  al,  L.  R.  2  In.  A.  261 
Gfmnd  Monee  Donee  v.  Sham  halt  Bytack  et  al,  C.  W.  R.,  F.  B.  R.  165 
The  Collector  of  Masnlipatam  v.   Capaly  Vencata  Xarrainappah,  8  M.  I 
A.  629;  Cavaly  Vencata  Narrainappah  v.  The  Collector  of  Masulipatam, 
11  H.  I.  A.  619;   Raj  Lukhee  Debea  v.   Gokool  Chunder  Chowdhry,   la 
U.  I.  A.  9(y9 ;  Kooer  Goolab  Singh  et  al  v.  Rao  Kurun  Sing,  14  M.  1.  A. 
176  ;  Bhaiji  Girdhur  et  al  v.  Bai  Khuthal,  supra. 
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construed,  and  he  is  not  bound  to  see  to  the  application  of  the  purcb 
money  (a). 

One  of  the  causes  justifying  an  alienation  of  the  estate  is  pa3rment  of 
the  husband's  debts.  The  widow  is  bound  to  discbarge  them  (b).  Not 
however  if  barred  by  limitation,  according  to  a  dictum  of  the  Bombay  High 
Court  (c),  though  she  is  not  bound  to  a^-ail  herself  of  that  plea  {d),  any 
more  than  is  a  mana<nns  member  in  the  case  of  an  ancestral  debt.  Yet 
his  acknowledgment  would  not,  it  has  been  said,  revive  the  barred  debt, 
except  as  againn  himself  (e>.  A  restriction  of  the  power  to  pay 
debts  out  of  the  estate  might  however  be  regarded  perhaps  as  trenching 
in  some  degree  upon  the  religious  law  of  the  llind(!is.  How  strong  the 
obligation  is  which  that  imposes  may  be  seen  from  the  next  question, 
and  Ndrada,  Pt.  I.,  Ch.  III.,  18.  The  mere  recital  in  a  widow's  deed  of 
sale  of  the  object  is  not  enough  to  ])rovc  it.  There  should  be  a  concur- 
rence of  the  relatives  interested  (/). 

The  widow's  powers  of  alienation  are  not  enlarge<l  by  there  being  no 
heirs  to  take  on  her  death.  The  State  then  succeed* ;  and  the  restrictions 
are  inseparable  from  her  estate  (g).  It  will  be  seen  below,  Chap.  II., 
Sec.  9,  Q.  7,  that  the  restriction  is  applied  to  a  mother  inheriting  from  a 
son,  though  such  property  is  reckoned  as  Stridhan  {h).  On  this  point  tee 
further  under  Stridhan  in  the  Appendix. 

Two  or  more  Ilindtl  willows  of  the  same  man,  according  to  the  general 
doctrine,  inherit  from  him  a  joint  estate  (is ;  and  though  they  enjoy  sepa- 
rately, the  estate  still  remains  joint  aeeording  to  the  later  decisions  (_;}, 
so  that  grandson^,  throiii^h  a  daugliter  of  one  widow,  who  had  l)cen  award- 
ed a  separate  enjo)  ineiit  of  a  mniity,  were  exeluded   by  the  co-widow  {k). 

iff)  Phoolch^nd  L'llf  V.  Hiighnobnn  Sahuyp^  i)  C.  W.  R.  108.  Com- 
pare  Knuoomnnpf^rsnul  Vmiday  v.  Mussf.  Bfihaoee  Miinraj  Koonweree^  6 
M.  I.  A.  V/J',\.  St'i'  als)  Kiimikhnprasnd  et  al  v.  Srimati  Jugadamba  Da$i 
et  ol  5  B.  L.  R.  r,()S. 

{h)  Goppymohui'  v.  Schuu  Coucr  et  aly  East's  Notes,  case  No.  64. 

{c^  G  Bom.  II.  C.  W.  270  A.  C  J.  ntpra. 

(d)  Bhfiia  Xafmna  v.  Parhhu  Uari,  supra. 

(e)  Gnpftlnnrain    Mozonmdar   v.    Mii  hlnmiUty   Guptee,    14B.  L.  R.  49. 
(/)  Hnjlnkhi  lUrin  v.  (ioknl  Chandra  Chmrdhry.  W  B.  L.  R.  57  P.  C. 
[g)  The  Coflcclnr  of  MasuHpalam  v.  Cavaly  Vencata  Narrainappak, 

8  M.  I.  A.  500. 

{h)  Vinayek  Anandrno  pt  nl  v.  Jjukshmihai  et  ai,  I  Bom.  H.  C.  R.  11 7. 

(i)  M.  Buzlohr  Huhfun  v.  Sfiwnsoonnissa  Brgum,  11  M.  I.  A.  575. 

ij)  Sri  Gojnpnthi  ^ila  Mum  Vatta  Mahaderi  Garu  v.  Skri  Gajapatki 
Radkamani  Pa'fa  Mnhfj  Dtri  Gnrtt,  [\  C,  Decided  3rd  July  1877. 

{k)  Rindamm-i  v.  Vmknti.rumnppn  rt  ai,  3  M.  il.  C.  R.  268 ;  See  Q.  39, 
40. 


Bi.i.,cii.if.,s.6A.,<i.7.]  WIDOW.  125 

A  right  to  partition  as  between  two  widows  does  not,  it  has  been  said, 
exist  in  ordinary  cases  (a),  but  the  Vyavahdr  Mayiikha  (Ch.  IV.,  Sec. 
8.,  pi.  9,)  says,  "  If  more  than  one,  they  are  to  divide**  {b).  This,  which  is 
the  doctrine  of  the  Mitftksharft  also,  Ch.  II.,  Sec.  1,  para.  5,  though  omit- 
ted by  Colebrooke,  seems  to  have  been  recognized  as  the  law  in  Bombay  (c), 
and  the  right  by  surTlvorship  of  one  of  two  widows  was  not  appa- 
rently recognized  in  the  case  at  13  M.  I.  A.  209  {d) ;  see  below  Q.  35,  36. 
On  the  death  of  a  widow  the  Bengal  law  gives  the  inherited  property  to 
the  then  existing  next  heir  of  the  last  male  owner.  In  Bombay  the  suc- 
cession varies  as  it  is  governed  by  the  law  of  the  Mit&kshard  or  of  the 
Vyavah&r  Mayiikha.  These  authorities  agree  to  a  certain  point  and  then 
diverge  widely.  See  below,  Ch.  IV.  The  widow  of  the  nearest  male 
tspinds  of  a  pre-deceased  husband,  there  being  no  male  lineal  descendant 
in  the  nearest  collateral  line,  was,  in  Special  Appeal  No.  217  of  1871, 
supra,  pronounced  on  that  ground  to  be  the  heiress  of  a  Uindtl  widow 
deceased.  

Q.  7. — Two  persons,  A  and  B,  inherited  a  house  in  equal 
shares  from  a  comnK)n  relation.  A  then  mortaged  his  share 
of  the  house,  and  died.  After  his  death,  B  redeemed  the 
mortgage,  and  transferred  the  whole  house  to  his  creditor, 
&s  security  for  a  debt.  After  some  time,  B  paid  off  this 
debt,  and  regained  possession  of  the  house.  G,  the  widow 
of  A,  then  demanded  her  husband's  share  of  the  house  from 
B,  who  objected  to  give  it  up,  on  the  ground  that  he  had 
paid  off  the  debt  with  which  A  had  left  the  house,  and  on 
the  ground  that  C  had  for  many  years  lived  separate  from 
her  husband  A,  C  has  made  over  her  share  of  the  house  to  a 
person,  in  consideration  of  money  advanced  by  him  for  her 
support.  She  has  no  male  issue.  Is  she,  under  these  cir- 
cumstances, entitled  to  recover  a  half  of  the  house  from  B? 

A, — C's  husband  was  possessed  of  one-half  of  the  house, 
which  he  mortgaged.     When   B  redeemed  A's  half  of  the 

(a)  Jijoyiamha  Bayi  et  al  v.  Kamakshi  Bayi  et  al,  3  M.  11.  C.  R.  424. 

(6)  See  Stokes'  H.  L.  B.  86, 62  and  note  (a).  To  the  same  effect  is  the 
Smriti  ChandrikA,  Ch.  XI.,  Sec.  I,  pi.  67.      So  2  Str.  II.  L.  90. 

(c)  Rumea  (Applicant)  v.  Bhagee  (Caveatrix),  I  Bom.  II.  C.  R.  66. 
Set  below,  Sec.  14,  I.  A.  1,  Q.  3,  where  the  answer  implies  a  succession 
to  leparate  interests  by  the  two  widows. 

(i)  Rajlakki  Devia  v«  Gokul  Chandra  Ckowdkrf. 
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house^  C  did  not  object  to  his  doing  so.  Her  present  claim, 
therefore,  is  inadmissible.  If  her  conduct  is  good,  and  if 
she  was  abandoned  by  her  husband,  and  if  she  is  desiroas 
of  recovering  her  husband's  share  of  the  house,  she  mast 
pay  to  B  whatever  he  has  paid  on  account  of  the  half  of  the 
house,  with  interest.  According  to  the  S&stras,  C  has  no 
right  to  make  over  the  half  of  the  house,  even  for  her  own 
maintenance,  without  paying  her  husband's  debts.  Cb 
right  of  inheritance  cannot  be  set  aside  during  her  lifetime, 
even  though  B  may  have  performed  the  funeral  rites  of  the 
deceased  A. — Ahiiwdiimjijury  July  9th,  1847. 

Authorities.— (n  Mit.  Vyav.  /.  20,  p.  1,  /.  2;  (2)  /.  20.  p.  2,  /.  11 ; 
(3)  /.  45,  p.  1,  /.  5  ;  (4)  /.  55,;?.  2,  /.  1,  (See  Chap.  I.,  Sec.  2,  Q.  4); 
(5)/.  55,/j.  2. /.  8;  (6)/.  69. /J.  1,/.  15;  (7)/.  12,  p.  2,/.  14;  (8) /.  20, 
p.  2,  I.  11:— 

"  He  who  takes  the  inheritance  must  be  made  to  pay  the  debts  (of  the 
person  from  whom  lie  inherits)."   (Stokes  II.  L.  B.  56). 

(9)  Vyav.  May.  p.  18.'^,  /.  8. 

Remarks. — 1.  If  the  house  was  divided,  the  widow  inherits  her  hus- 
band's share.     See  Authority  4. 

2.  Iler  silence,  at  the  time  when  her  brother-in-law  paid  off  the 
mortgan:e,  does  not  aflfect  her  rights,  according  to  the  Mit&ksharft. 

3.  She  will  have  to  refund  the  money  which  her  brother-in-law  paid. 


Q.  8. — An  Inilmdar  died  without  male  issue.  Is  the 
Imim-ljind  which  he  held  continuable  to  his  widow,  accord- 
ing to  the  Hindu  Law  ?  If  a  Hind  A  should  die,  without  a 
son,  leaving  descoudants  only  through  his  daughter,  will 
his  private  property  fall  to  tiiem,  or  to  his  other  relations, 
or  to  his  widow  ?  Arc  the  rules  on  these  subjects  applica- 
ble to  all  castes  ? 

A. — If  a  man  dies  without  male  issue,  and  if  ho  is  not 
a  member  of  an  undivided  or  reunited  family,  his  faithful 
wife  becomes  his  heir.  The  property  of  a  deceased  person 
will  fall  first  to  the  widow,  and  when  there  is  no  widow,  to 
the  defeased \s  d'iught<T.  The  widow  has  a  preferable  claim 
to  all  other  relatives.  These  rules  are  applicable  to  all 
castes  of  the  Hindus. — Pnon'ty  (h-in),,,'  tVA,  181i^. 
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Authorities.— (I)  Vyav.  May. p.  134,  /.  4,  (See  Auth.  2) ;  (2*)  Mit. 
Vyav./.  55, p.  2,  /.  1.  (See  diap.  I.,  Sec.  2,  Q.  4). 

Rbmark. — There  are  jio  special  rules  about  In&m-land  in  the  Hindtl 
Law  Books.  The  Privy  Council,  in  Bodhrav  Hanmant  v.  Narsingrap,  6 
M.  1.  A.  426,  held  that  In&m  nllages  granted  to  a  man  and^  his  male  heirs 
are  not  distinguishable,  according  to  the  law  of  the  Southern  Marftthft 
Country,  from  ordinary  ancestral  estate,  and  are  divisible  amongst  the 
grantee's  heirs.  See  below.  Sec.  13,  Q.  10,  as  to  the  construction  of 
grants.  The  same  was  held  as  to  a  desgat  watan  in  R.  A.  No.  30  of 
1874,  (Kddapd  V.  Adrashyapd),  Bom.  H.  C.  P.  J.  F.  for  1875,  page 
182;  and  that  a  vfitti  or  hereditary  office  is  generally  partible,  see 
Steele  p.  41.  ' 

Q.  9. — A  man  of  the  BurAd  caste  (a)  had  received  a 
house  as  a  mortgage,  before  his  death.  He  lived  separate 
from  his  father.  Should  the  house  be  made  over  to  his 
widow  or  his  father  ? 

-^. — Whatever  was  gained  by  the   man  without  making 
use  of  his  father's  property  will  pass  to  his  widow.     If  the 
father  and  his  sons  are  not  separate,  then  the  common  pro- 
perty will  pass  into  the  hands  of  the  father. 
Ahmednnggxir,  August  21«<,  1848. 

Authorities.— (I)  Vyav.  May.  p.  134,  /.  4  and  6,  (5ee  Auth.  4) ; 
(2)  p.  136,  /.  4  ;  (3*);>.  163,  /.  2,  (5ee  Ch«p.  I.,  Sec.  2,  Q.  l>;  (4*)  Mit. 
Vyiiv./.  56,/>.  2,  /.  1,  {See  Chap.  I.,  Sec.  2,  Q.  4). 

Remark. — Regarding  the  definition  of  *  separately  acquired  property,* 
fee  Partition,  Book  II. 


Q.  10. — Has  the  father  or  the  widow  of  a  deceased  person 
a  preferable  title  to  succeed  to  his  property  ? 

A . — If  the  deceased  lived  separately  from  his  father,  his 
widow  is  his  heir;  but  if  he  had  not  separated,  his  father 
will  succeed. — Poona,  June  bth,  1846. 

Authobitt.— ♦Mit.  Vyav./.  '^b,p.  2,  /.  I,  {See  Chap.  I.,  Sec.  2,  Q.  4). 
Remark. — But  the  wife  inherits,  also,  pro{)erty  which    the  deceased 
may  have  acquired  separately.     See  the  preceding  question. 


Q.   11. — Two  brothers  separated.     One  of  thera  and  hia 
•on,  after  separation,  died.     Does  the  property  of  the  deceaa- 

(a)  The  BurUds  are  basket-makers. 
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ed  pass  by  right  to  his  daughter-in-law  or  the  surviving 
brother  ?  If  it  goes  to  the  latter,  can  the  former  have  a 
claim  to  maintenance  ? 

A. — Should  the  daughter-in-law  bo  a  woman  of  good 
character  she  will  succeed  to  her  husband's,  and  consequent- 
ly to  her  father-in-law's,  estate.  If  she  be  not  a  woman  of 
good  character,  her  father-in-law's  brother  takes  the  whole 
property  of  his  deceased  brother,  and  gives  his  daughter- 
in-law  a  reasonable  sum  for  maintenance. 
AhmednnggHr,  Scj^f ember  7th,  1848. 

Authorities.— (1*)  Mit.  Vvav./.  55,  p.  2,  /.  1,  (See  Chap.  I.,  Sec.  2, 
Q.  4)  ;  (2)  Vyav.  May.  p,  134,  I.  4,  (See  Auth.  1);  (3)/>.  133,  /.  2  ; 
(4) p.  134, /.  6;  (5)/».  137,  f.  3;  (6)p.  136, /.7  ;(/♦)/>.  133.1.7:— 

.  .  .  .  by  reason  of  this  text  of  Katy&yana  : — "  Let  the  widow 
succeed  to  her  husband^s  estate  provided  she  be  chaste  ;  and  in  default 
of  her,  the  daughter  inherits,  if  unmarried." 

**  Among;  the  married  ones,  when  some  are  possessed  of  (other  wealth) 
and  others  are  destitute  of  any,  these  (last)  even  will  obtain  (the  estate)." 
(HorradaikNp.  10;^ ;  Stokes  11.  L.  B.  86). 

Remark. — The  daughter  in-law  will  inherit  only  if  her  father-in-Uw 
die*  before  her  Ijusbnnd.  If  j>he  be  unchaste,  her  issue  next  inherit  in 
her  stead,  and  on  failure  of  issue,  the  father-in-law's  brother. 


Q.  12.-'^T\vo  uterine  brothers  lived  as  an  undivided 
faiiiilv-  One  of  tliem  died,  leaving;  a  widow.  Afterwards 
the  other  also  died,  leaving  a  widow.  Can  both  these 
widows  inherit  the  property  of  their  respective  husbands  ? 

A, — As  the  property  was  acquired  by  the  ancestors  of  the 
deceased  men,  and  as  the  family  was  undivided,  the  widows 
can  inherit  the  shares  of  the  property  belonging  to  their  re- 
spective husbands. — S unify  March  31  if/,  1845. 

Authority  not  quoted. 

K  KM  ARK. — Tbe  widow  of  the  brother  who  died  last  inherits  ;  the  other 
has  a  claim  to  maintenance.  See  the  next  Question,  and  the  Authoritiei 
there  quoted. 

(}.  13. — Two  brothers  are  either  united  or  separated  in 
interests.  When  one  of  them  or  both  die,  will  their  wi- 
dows be  entitled  to  their  property  ? 

-•/. — If  the  family  was  united  in  interests,  the  property  of 
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a  deceased  brother  falls  to  the  surviving  brother.  Upon 
the  death  of  the  latter^  his  wife  becomes  his  heir.  The  wife 
of  the  one  who  died  first  is  only  entitled  to  a  maintenance. 
If  the  brothers  were  separated  before  their  deaths  their 
wives  inherit  the  property  of  their  respective  husbands. 
Tanna,  December  llih,  1858. 

Authorities. — (1)  Mit.  Vyav.  /:  55,  p,  2,  /.  1,  (See  Chap  I.,  Sec.  2, 
Q.  4);  (2)  Vyav.  May.  p.  136,  /.  4,  (See  Chap  1.,  Sec.  2,  Q.  11). 

Q.  14. — Two  Hindu  brothers  lived  together.  The  elder 
of  them  died,  leaving  a  widow.  The  younger  also  died, 
leaving  a  widow.  The  question  is  whether  the  widow  of  the 
brother  who  died  first  or  the  widow  of  him  who  died  after- 
wards should  be  considered  the  heir  ? 

The  widow  of  the  younger  brother  is  a  minor,  and  there 
are  her  sister-in-law  and  mother ;  which  of  these  will  be  her 
guardian? 

A. — The  widow  of  the  last  deceased  brother  is  the  heir. 

The  mother  has  the  right  to  be  the  guardian  of  the  widow  of 

the  younger  brother,  who  is  a  minor. — Sural,  October  22nd, 

1857. 

AcTHORiTas. — (1)  Mit.  Vyav.  /.  55,  p.  2,  I.  1,  (See  Chap  I.,  Sec.  2, 
Q.  4);  (2)/.  12,  p.  11.4;  (3*)  Viramitrodaya /.  194,  p.  2,  /.  4  :— 

"  And  thus  N&rada  says  :^ After  the  death  of  the  husband  (the  nearest 
relation  belonging  to)  his  family  has  power  over  his  childless  wife ;  such 
a  person  is  competent  to  appoint  her  (to  a  kinsman),  to  protect,  and 
support  her.  If  the  husband's  family  is  extinct,  no  male,  no  supporter 
has  been  left,  and  no  Sapinda  relations  (of  the  husband)  remain  ;  in  that 
case,  (the  nearest  relation)  belonging  to  the  widow's  father's  £unily  has 
power  over  her.*' 

Remark. — According  to  the  passage  quoted  under  Auth.  3,  it  would 
seem  that  the  sister-in-law,  as  belonging  to  the  family  of  the  widow's 
bosband,  has  a  better  right  to  the  guardianship  than  the  widow's  mother. 


Q.  15. — A  man  died,  and  left  two  sons.  The  elder  of 
these  died,  and  left  a  widow.  Afterwards  the  younger 
brother  also  died,  and  left  a  widow.  The  two  brothers  had 
been  undivided.  They  have  left  no  children.  Which  of 
the  two  widows  inherits  the  ancestral  property  ? 
17 
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A, — The  two  widows  have  equal  rights  to  the  properijr, 
because  they  stand  in  equal  relationship  to  the  original  head 
of  the  family  (their  father-in-law). — Surat,  Jmie  18tk,  1852. 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4,  (See  Auth.  4) ;  (2) p.  140, 
/.  1;  (3»)  p.  136,  /.  4,  {See  Ch.  I.,  Sec.  2,  Q.  11);  (4»)  Mit.  Vyav./.  66, 
p.  2,  /.  1,  (iS'ee  Ch.  1,  Sec.  2,  Q.  4). 

Remarks. — As  the  family  is  undivided,  the  younger  brother  inherits 
his  elder  brother's  share,  and  at  his  death  his  widow  is  bis  heir.  The 
elder  brother*8  widow  has  only  a  claim  to  maintenance. 

Q.  16. — A  person  died,  leaving  certain  moveable  and 
immoveable  property.  His  widow  and  brother  claim  to  be 
his  hoirs.     "Who  should  receive  the  certificate  of  heirship  ? 

A. — If  the  deceased  was  a  separated  member  of  the  family, 
his  widow  is  entitled  to  a  certificate  of  heirship.  If  he  was 
not  separated,  his  widow  has  not  a  right  of  inheritance. 

Rotnagiri,  1847. 

Authorities.— (1*)  Mit.  Vya?.  /.  55,  p.  2,  /.  1,  (See  Ch.  L,  Sec.  2, 
Q.  4) ;  (2*)  Vyav.  May.  p.  136,'/.  4,  (See  Ch.  I.,  Sec.  2,  Q.  11). 

Q.  17. — Two  brothers  lived  separately  in  the  honse, 
which  was  purchased  in  their  names  with  the  money  of  their 
father.  One  of  the  brothers  died.  The  question  is,  whether 
the  deceased's  share  should  be  given  to  his  father^  brother, 
or  widow  ? 

A. — The  house  was  bought  with  the  father's  money.  The 
transaction  was  concluded  in  the  names  of  his  two  sons. 
The  deed  of  sale  mentions  their  names.  They  lived  in  the 
house  separately.  Tliis  circumstance  shows  that  they  are 
separated  brothers.  The  question  does  not  state  that  they 
were  [un]  divided  in  interests,  nor  that  the  father  had  given 
them  the  house  in  gift.  From  this  omission  it  may  be 
inferred  that  the  brothers  were  separated.  The  portion  of 
the  house,  which  belonged  to  each  of  the  separated  brothers, 
becomoa,  on  his  death,  the  property  of  his  wife. — Surat, 
Ja n V a nj  20/ A ,  1855. 

Authority  —^it.  Vyav./  5:».  ;?.  2.  /   I,  (See  Ch.  I.,  Sec.  2,  a  4). 

Remark. — The  passage  quoted  refers  only  to  the  right  of  the  widow  to 
inherit,  in  case  her  husband  has  separated  from  the  family. 
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Q.  18. — A  man  died,  leaving  two  wives.  The  elder  wife 
died  leaving  one  son^  and  the  younger  died  leaving  two 
sons.  The  son  of  the  elder  wife  had  separated  from  the 
other  two.  The  two  uterine  brothers  died.  The  elder  of 
these  has  left  a  widow.  Besides  this  widow  there  is  the 
separated  half-brother.  The  question  is^  which  of  them  is 
the  heir  of  the  last  deceased  brother  ? 

A. — The  sister-in-law  of  the  deceased,  having  lived  with 
him  as  a  member  of  an  undivided  family,  is  his  heir. 

Dharwar,  August  17ih,  1854. 

The  following  is  the  Genealogical  Table  showing  the 
&mily  spoken  of  in  the  question  : — 


Elder  wife. 


A  man. 

Toanger  wife. 

i 

8epar»ted  brother. 


Died. 


Died. 


Widow. 


8ister-in  Iaw. 

AuTHORiTiRS.— (1)  Mit.  Vyav./.  55,  p.  2,  /.  1,  (See  Ch.  I.,  Sec.  2, 
a  4) ;  (2*)  Vyav.  May.  p.  136,  /.  2.  (See  Chap.  I.,  Sec.  2,  Q.  3). 

Remark. — If,  of  the  two  undivided  uterine  brothers,  the  married  one 
diet  6rtt,  his  brother  will  inherit  from  him  (See  Auth.  2) ;  and  afler  his 
death  the  half-brother  will  succeed.  The  widow  will  then  be  entitled  to 
ckim  maintenance  only.  If  the  married  brother  died  last,  his  widow  in- 
herits from  him. 

Q.  19. — A  man^  his  wife^  his  son^  and  his  son's  wife  lived 
together  as  an  undivided  family.  The  man  died  first, 
and  his  death  was  followed  by  that  of  his  son.  Can  the 
son's  wife  claim  from  her  mother-in  law  a  half  of  the  family 
property  as  her  share  ? 

ii. — If  the  family  is  undivided,  the  mother-in-law  becomes 
the  heir  of  her  deceased  son,  and  in  such  a  case  the  posses- 
tion  of  the  property  by  the  mother-in-law  need  not   be   dia- 
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tarbed.  If  the  family  is  divided^  the  daaghter-in-law  ia  the 
heir. — Poona,  February  bth,  1858. 

Authorities.— (1)  Mit.  Vyav.  /.  50,  p,  1.  /.  7 ;  (2*)/.  65,  p.  2, 1. 1, 
{See  Ch.  I.,  Sec.  2.  Q.  4). 

Remark. — If  the  father  died  before  bis  ton,  tbe  daughter-in-law  it 
the  legal  heir,  tince  ber  busband  inherited  from  bit  fatber,  and  the  ia,  on 
failure  of  ittue,  tbe  nearest  beir  to  her  busband.  If,  on  tbe  contrary*  the 
ton  died  before  his  fatber,  the  mother-in-law  inberitt  tbe  family  property 
from  the  latter.     See  the  next  question. 

Q.  20. — A  man  died,  leaving  a  widow  ;  subseqaently  hiB 
son  also  died,  leaving  a  widow.  The  daughter-in-law  sned 
her  mother-in-law  for  the  ancestral  property.     Can  she    do 

BO? 

A. — In  default  of  male  issue,  a  man's  widow  is  his  heir. 
The  daughter-in-law,  therefore!  has  rightly  sued  her  mother- 
in-law. — Tanna,  Fvhruary  I4fh,  1852. 

Authorities.— (1)  Mit.  Vyav.  /.  50,  p.  1,  /.  7  ;  (2*)  /.  55, p.  2, 1 1. 
(See  Chap.  I.,  Sec.  2,  Q.  4) ;  (3)  Viramitrodaya  /.  195,  p.  2,  l,  4,  {See 
Auth.  2);  (4»)  Manu  IX.  185,  {See  Chap.  II.,  Sec.  1,  Q.  1). 


Q.  21. — A  man  died  without  issue,  leaving  a  widow  and 
mother.  The  deceased's  property  consists  of  an  ancestral 
house.  It  is  in  the  occupation  of  the  widow  and  the  mother. 
Are  both  heirs  ?  or  if  only  one,  which  of  them  is  heir  of  the 
deceased  ? 

A. — ^If  the  deceased  was  separate  and  had  received  hia 
share  of  the  family  property,  his  widow  inherits  his  property. 
If  the  deceased  was  not  separate,  both  his  mother  and 
widow  are  his  heirs.  If  the  wife  conducts  herself  virtuously, 
supports  and  serves  her  mother-in-law.  she  will  have  the 
better  right  of  the  two  to  inherit  the  property;  but  if  the 
wife  does  not  behave  in  this  manner,  the  right  of  the  mother 
will  be  superior. — Ahnu^hOmJ^  Stpfrmhrr  12//*,  1851. 

Authorities.— U)  Vyav.  May.  ;;.  IJl,  /.  (] :  — 

"Let  tbe  nidow  siicoced  to  ber  hiisbaiurs  wealth,  provided  tbe  be 
cbatte."     (Borradftile.  p.  100  ;  Stokes  II.  L.  B.  84.) 

(2)  Vyav.  May  /i  l.^fi.  /.  7  ;  'A-  p  Ufi,  /  4.  f.S«»  Chap.  I..  Set.  2, 
Q.  \\\ 
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Remarks. — 1.     If  the  deceMed  was  leparate,  the  widow  is  hit  heir. 

2.  If  he  was  undivided,  and  male  memhers  of  the  family  are  alive, 
she  can  only  claim  maintenance. 

3.  The  mother  has  in  either  case  only  a  claim  to  maintenance. 

Q.  22. — A  widow  adopted  a  son^  who  died  afler  his  mar- 
riage. The  questions  are :  Who  will  be  his  heir^  his 
adoptive  mother  or  his  widow?  Which  of  the  two  can 
adopt  a  son  ?  and  if  each  of  them  adopt  a  son,  how  shall 
the  property  be  divided  between  the  sons  ? 

A, — The  deceased,  though  adopted  by  the  widow,  became 
heir  of  her  husband.  On  his  death  his  widow  is  the  last 
heir.  She,  therefore,  has  the  right  to  adopt  a  son,  and  her 
adopted  son  can  perform  the  funeral  rites  for  his  mother, 
as  well  as  for  his  grandmother.  The  mother-in-law,  there- 
fore, cannot,  unless  there  is  a  good  reason  for  it,  adopt  a 
son. — Sudr  Adawlut,  April  I2th,  1850. 

AuTHORiTiRS.— (1*)  Manu  IX.  141,  (Sw  Auth.  2) ;  (2*)  Datt.  Mim. 
p.  36,  /.  10,  (5wChap.  II.,  Sec.  2,  Q.  3);  (3«)  Mit.  Vyav.  /.  66, 
p.  2,  /.  1,  (See  Chap.  I.,  Sec.  2,  Q.  4). 

Q.  23. — There  are  a  daughter-in-law  and  her  mother-in- 
law.  The  husband  of  the  former  died,  and  the  question  is, 
who  should  collect  the  debts  due  to  him  ? 

A, — It  is  enjoined  in  the  S&stra  that  the  property  of  a 
person  who  died  without  issue,  and  who  had  declared  him- 
self separate  from  the  other  members  of  the  family,  goes  to 
the  widow,  and  that  the  property  of  a  person  who  died  with- 
oat  issue,  but  had  not  declared  himself  separate,  goes  to  his 
mother.  In  the  case  under  reference  the  debt  should  be  re- 
covered by  the  mother-in -law. — Rutnagiri,  October  I4ih,  1847. 

AuTHOKiTiEs. — (1)  Vyav.  May.  p.  136,/.  4,  {See  Chap.  I.,  Sec.  2, 
a  U) ;  (2)  Mit.  Vyatp.  /.  61,  p.  2.  /.  6  ;  (3*)/.  55, p.  2.  /.  1,  {See  Chap. 
I.,  Sec.  2.  a  4) ;  (4)  Manu  IX.  217. 

Rbmark. — The  widow  of  the  last  deceased  member  of  an  undivided 
family  inherits,  in  preference  to  the  widows  of  all  pre-deceased  members. 
Set  Question  18.  

Q.  24. — A  man  died,  leaving  a  widow  and  mother.  The 
widow  ia  a  minor  of  about  eight  years.     The  mother  declared 
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herself  to  be  the  heir,  and  took  charge  of  the  banking 
business  of  the  deceased.  The  question  is,  whether  the 
mother  or  the  widow  has  right  to  the  man's  property  ? 

A. — When  a  man  has  separated  from  other  members  of 
his  family,  his  wife  alone  has  a  right  to  inherit  his  property 
after  his  death.  As,  however,  the  deceased  had  not  sepa- 
rated from  his  parents,  his  mother  has  rightly  assumed  the 
possession  of  his  property.  On  the  death  of  the  mother-in- 
law,  her  daughter-in-law  will  succeed  her  as  heir. 

Ahtnedabad,  March  26th,  1850. 

Authorities. — (1)  Vyav.  May.  p.  95,  /.  6  ;  (2*)  Mit.  VyaT.  /.  66, 
p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2,  Q.  4) ;  (3)  Vtram./.  194,  p.  2,  L  4.  {Set 
Chap.  II.,  Sec.  6a,  Q.  14). 

Remark. — The  deceased  penon's  wife  inherits.  But  as  she  is  a 
minor,  she  will  be  under  the  guardianship  of  her  mother-in-law,  if  the 
latter  is  a  fit  person,  and  if  no  male  blood  relatives  of  the  husband  are 
living.    See  Act  No.  XX.  of  1864. 

Q.  25. — A  man  of  the  Gavali  (milkman)  caste  left  at  his 
death  some  money  to  be  recovered  from  a  debtor.  His 
mother  obtained  a  decree,  and  attached  some  property 
belonging  to  the  debtor.  There  is  a  widow  of  the  deceased, 
who,  though  a  *'  Lagna'^  wife,  did  not  live  with  her  husband 
during  his  life-time.  The  mother-in-law  on  this  gronnd 
contends  that  her  daughter-in-law  has  no  right  to  the  pro- 
perty of  the  deceased.     What  is  the  law  on  this  point  ? 

A' — If  the  daughter-in-law,  though  living  in  her  mother's 

house,  has  maintained  her  good  character,  and  is  of  a  proper 

age,  she  can  recover  the  debt.     If  she  h£ts  a  bad  characteri 

or  has  married   another   husband,    she   cannot  claim  any 

property  of  her  husband. — Sholajwor,  March  27th,  1854, 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4,  {See  Auth.  4) ;  (2)  p,  134, 
/.  6,  {See  Chap.  H.,  Sec.  Ca,  Q.'  21) ;  (3*)  p.  137,  /.  7,  {See  Chap.  II., 
Sec.  6a.  Q.  11)  ;  (4)  Mit.  Vyav.  /.  55, p,  2,  L  1,  (See  Chap.  L,  Sec.  2. 
Q.  4). 

Q.  26. — A  man  died,  leaving  a  widow,  a  son,  and  a 
daughter-in-law.  They  all  lived  as  an  undivided  family; 
afterwards  the  son  died.     The  right  of  inheritance  is  oontest- 
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ed  between  the  mother  and  the  daaghter-in-law.     The  ques- 
tion is^  which  of  these  is  the  heir  ? 

A. — ^According  to  the  SSstra  a  man's  son  and  widow  have 
a  right  equally  to  share  his  property.  If  the  son  is  dead^  his 
wife  has  a  right  to  inherit  her  husband's  share  of  his  father's 
property.  The  mother-in-law  has  no  right  to  it.  If  the 
Cather's  property  has  not  been  divided  between  his  widow 
and  son^  the  daughter-in-law  cannot  claim  her  share.  If, 
however,  she  pleases  her  mother-in-law  and  induces  her  to 
assent  to  a  division  of  her  property,  she  may  obtain  a  share. 
If  the  daughter-in-law  cannot  please  and  induce  her  mother- 
in-law  to  consent  to  a  division,  and  if  the  mother-in-law 
withholds  her  consent,  the  daughter-in-law  cannot  get  her 
share.  The  mother-in-law  will,  however,  be  bound  in  such 
a  case  to  maintain  her  daughter-in-law.  On  the  death  of 
the  mother-in-law  the  daughter-in-law  will  inherit  her  pro- 
perty.— Ahmeddbad,  October  21«f,  1845. 

AuTHORiTiis. — (I)  Vyav.  May,  p,  136,  /.  7;  (2)  Mit.  Vyav.  /.  65, 
p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Rbmark. — A  mother  receives  a  share  of  her  husband's  property  only 
if  either  there  are  several  sons,  and  these  divide  after  the  father's  death, 
or  if  a  son  assigpis  some  of  his  father's  property  to  his  mother,  instead  of 
giving  her  maintenance.  Neither  the  one  nor  the  other  condition  seems 
to  exist  in  this  case.  The  mother  has,  therefore,  after  her  son's  death, 
only  a  right  to  maintenance.  The  daughter-in-law,  on  the  other  hand, 
inherits  her  husband's  property. 


Q.  27. — When  a  man  dies  after  the  death  of  his  son,  will 
the  man's  or  his  son's  widow  be  his  heir  ? 

A, — The  father's  widow  is  the  heir.  Her  daughter-in-law 
is  entitled  to  a  maintenance  only. — Khandesfh  September 
7tt,  1868. 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4,  (See  Auth.  3);  (2) 
p.  136,  /.  4,  (SeeCh.  I.,  Sec.  2,  Q.  11) ;  (3*)  Mit.  Vyav./.  65,  p.  2,  /.  1. 
(See  Cb.  I.,  Sec.  2,  Q.  4). 


Q-  28. — A  mother-in-law   and    her  daughter-in-law  live 
together  as  a  family  united  in  interests.     They  possess  some 


136  HEIRS  IN  DIVIDED  FAMILY.    [u.i.,CH.ii.»t.6A,^. 

ancestral  property.     The  question  is^  how  the  women  should 
share  it  ? 

A. — Each  of  the  women  should  take  a  half  of  the  property. 
If  the  property  was  acquired  by  the  husband  of  the  mother- 
in-law^  she  must  be  considered  his  heir,  and  entitled  to  all 
his  property.  In  this  case  the  daughter-in-law  can  claim 
a  maintenance  only  from  her. — 8udr  Adawlut,  September 
nth,  1852. 

AurnoRiTY.— Mit.  Vyav./.  56,  p.  2,  /.  1,  (See  Ch.  I.,  Sec.  2,  Q.  4). 
Remark. — The  widow  whose  husbaDcl  died  last  is  the  lawful  owner  of 
the  property.    The  other  is  entitled  to  maintenance  only. 


Q.  29. — A  man  died,  leaving  a  widow  and  mother.  The 
question  is,  which  of  these  is  the  heir. 

A. — K  the  widow  is  a  chaste  woman,  she  is  the  legal  heir 
of  her  husband.  If  her  character  is  not  good,  she  will  be 
entitled  to  maintenance  only. — Sural,  November  7th,  1845. 

Authority.— •Mit^ksharA/.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Q.  30. — A.  man  died.  His  young  wife  is  under  the  pro- 
tection of  her  father.  A  separated  uncle  and  cousin  of  the 
deceased  state  that  they  are  the  heirs  to  the  property  of  the 
deceased,  and  that  they  would  support  the  widow  till  she 
should  marry  another  husband.  The  question  is,  who  is  the 
heir  ?  The  father  of  the  girl  has  passed  an  agreement  to 
the  uncle  and  the  cousin  of  the  deceased,  that  they  should 
take  one-half  of  the  deceased's  property,  and  permit  the 
widow  to  take  the  other  half.  lias  the  widow's  father  a 
right  to  pass  such  an  agreement  ? 

A, — The  widow  is  the  heir  to  the  deceased's  property. 
The  other  relatives  have  no  right  to  contest  her  heirship  on 
the  ground  that  she  is  likely  to  be  remarried.  Her  father 
has  no  right  to  pass  any  agreement  of  the  kind  described  in 
the  question. — Khandrsh,  Octoh^r  20th,  1849. 

Authority.— Mit.  Vvav./.  55, p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Q.  31. — A  representative  of  a  branch  of  a  family  paased 
an  agreement  to  one  of  two  iudividuab  of  another  branch  of 
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the  same  family,  whereby  lie  stipuhitetl  that  he  should  have 
hi.s  name  entered  (m  the  records  of  Government  in  regard  to 
certain  lands.  Of  these  two  individuals,  one  died,  and  the 
other  left  the  country  and  was  not  heard  of.  The  widow  of 
the  former  represents  the  branch.  The  question  is,  whether 
the  widow  or  the  person  who  passed  the  op^reement  is  the 
heir  of  her  deceased  husband  ? 

A. — Those,  who  tiike  meals  and  carry  on  their  transactions 
separately,  must  be  considered  members  of  a  divided  family. 
According  to  this  description,  the  person  who  passed  the 
agreement  and  the  two  individuals  of  another  branch  appear 
to  be  separate  in  interest  from  each  other.  The  widow  will 
ihorefore  be  the  heir  of  the  deceased. — A/mirJumifjnr,  Ajn-ll 
2i\th,  1847. 

AuTiioiUTiKs. — (I)  Vyav.  May.  p.  1.34,  /.  4,  [See  Aiith.  7);  (2) 
p.  129,/.  2;  (.i)  p,  129, /.  4;  (4);^.  140,/.  1;  (5)  p.  I.i4,  /.  r> ;  ((») 
i>.  137,  /.  7  ;  (j*)  Mit.  Vyav./.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q  4}. 


(l»  32. — A  man  held  the  Watan  of  a  priest,  called  the 
"  Yajamana-vritti."  He  died,  leaving  a  widow  and  a  sister. 
A  ])erson,  of  whoso  family  the  deceased  was  the  priest,  made  a 
"  Dima,''  or  religious  gift,  of  a  bed.  The  sister  received  it. 
The  (|uestion  is,  whether  the  widow  or  the  sister  has  the 
right  to  the  emoluments  of  the  ofKce  of  the  priest  ?  Can 
a  man  make  a  *'Dana'*  of  a  bed  to  any  other  person  besides 
his  priest,  and  if  h(^  cannot,  is  the?  giver  or  the  receiver 
responsible  for  it  ? 

A, — In  this  case  the  widow  is  the  heir,  and  so  long  as  she 
is  alive  the  right  of  receiving  gifts  belongs  to  her.  'J'he 
bister  has  no  such  right,  but  she  cannot  be  prosecuted  for 
receiving  that  which  a  man  chose  to  give  her.  The  man 
may,  however,  be  sued  on  that  account. — AlDiiedahaJ,  Jnlff 
24/A,  ISoi). 

Altiioritiks — (1)  Vyav.  May.  p.  1.34,  /.  4.  (.SVr  Auth.  'A);  (2) p.  14«», 
/.  I;  ^3»)  Mit.  Vyav./.  55,  p  J,  /.  1,  {See  Ch.  1.,  Str.  2,  Q.  4). 

Rkmakk. — See  Book  I.,  Chap.  II.,  Ser.  7^  Q.  1. 

Q.  33. — To  whom  does  the  aucestnd  property  of  the  de- 
18 
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ceased  go  by  the  right  of  inheritance,  to  his  wife  or  his 
daughter-in-law  ? 

A, — If  a  father  dies  first,  his  son  becomes  his  heir,  and 
after  the  death  of  the  latter  his  wife  succeeds  him.  If,  how- 
ever, the  sou  dies  before  his  father,  the  father  becomes  his 
heir,  and  on  his  decease  the  father's  'wifo  succeeds  him. 
Poona,  Juhj  10///,  1858. 

Authority.—*  Mit.  Vvav./.  5\  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Q.  31. — Two  men,  A  and  B,  of  the  Vani  caste,  lived 
together.  A  died,  leaving  a  widow  and  a  daughter.  Can 
the  widow  have  a  claim  to  recover  her  husband's  share  of 
the  movcabki  and  immoveable  property  ? 

A. — As  the  propcM'ty  was  acquired  by  both,  each  has  a 
right  to  an  ecjual  share  of  it.  The  widow  can  therefore  claim 
a  inoiety  of  the  prui)erty. — Bruarh,  June  \8th,  1851). 

AiTHORiTiKS — {\)  Mit.  Vyav./.  ?.'}.  p.  2,  /.  5: — 

**  If  (one  of  tlie  partiuTs)  emigrate  or  die,  his  heirs  (i.  e.  sons,  grand- 
sons, &c.)  or  paternal  or  maternal  relationn,  if  they  apiHJar,  may  take  hit 
property  ;  on  failure  of  these,  the  king." 

(2)  Mit.  Vyav./.  82,  p.  2,  /.  5  ;  (:3*)/.  T)"),  p.  2,  /.  1,  (See  Ch.  I..  Sec. 
2,  Q.  4j;  (4)  Mann  VIII.  210. 

Ukmakk. — The  decision  is  right  only  under  the  supposition  that  the 
two  Panias  were  not  members  of  a  united  family,  but  only  partners  in 
trade. 

Q.  35. — A  deceased  person  has  left  two  widows,  one  of 
whom  is  an  elderly  woman,  and  the  other  of  1(5  years  only- 
Mow  should  thoy  divide  the  deceased's  property  between 
them  ? 

^1. — Kach  of  them  should  take  a  half. — Poomi,  April  SOtk, 
1 S  MJ. 

Authorities— III  Vyav.  May.  p.  134.  /.  4  ;  (2*^  p.  1.^7,  /.  5  :— 
•*  But  if  there  he  more  than   one  (widow)  they  will  divide  it  and  take 
shares."     (Horradaile/i.  Ka-,  Stokes  H.  L.  B.  8G.) 

Rem  ARK.— S''^  also  the  note  at  pajre  r.2  of  Stokes  II.  L.  Books.  It 
would  seem  that  they  take  jointly  aeoording  to  the  cases  in  Norton*! 
Leading  Cases,  page  .'>0.'5.  Sp^  aUo  infra  Chap.  IV.  B  ,  Sec.  6,  II.  b.,  Q,  I, 
and  Bhagxcandeen  Doobey  \.  Myna  Baee,  II  M.  I.  A.  487. 
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Q.  36. — A  deceased  man  has  left  two  widows,  the  elder 
of  them  has  two  daughters,  and  ^be  younger  has  no  child 
whatever.  The  property  of  the  deceased  has  passed  into  the 
hands  of  the  elder  widow.  Can  the  younger  widow  claim  a 
share  of  the  property  ?  And  who  has  the  right  to  adopt  a 
son  ? 

A, — The  younger  can  claim  a  share.  The  right  of  adop- 
tion belongs  to  tbe  elder. — Poona,  March  31st,  1852. 

AuTiioRiTiBs. — (I)  Vyav.  May.  p,  137, /.  5,  {See  Ch.  II.,  Sec  6a, 
Q.  35) ;  (2)  Samxk&ra  Kaustubha. 


Q.  37. — A  deceased  husband  has  left  two  wivesi  one 
married  by  the  "  Piit,"  and  the  other  by  the  '^  Lagna/'  cere- 
mony.    AVhich  of  these  wives  will  be  his  heir  ? 

A. — According  to  the  S^stra,  both  are  wives  and  heirs. 

Poona,  August  1th,  1847. 
AiTiioRiTiEs.— (1)  Vyav.  May.  p.  134,  /.  4.  {See  Auth.  2);  (2*)  Mit. 
Vvav.  /.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Rkmark. — According  to  the  strict  Hindi)  law  of  the  higher  castes 
the  remarriage  of  widows  is  null,  and,  apart  from  caste  custom,  nothing 
more  than  concubinage,  and  consequently  the  Lagna-wife  alone  can 
inherit.  But  as  by  Section  I.,  Act  XV.  of  1856,  the  remarriage  is 
legahzcd,  a  P&t-wife  has  perhaps  the  same  rights  as  the  Laguawife,  under 
Section  V. 

Q,  38. — Is  a  man's  PiU-wife  or  the  Lagna-wife  his  heir  ? 

A. — The  Lagna-wife  is  the  heir.  The  Pit- wife  is  not.  A 
Pat  is  not  a  legal  and  ceremonial  marriage.  It  is  performed 
without  reference  to  the  appearance  of  the  Planets,  Venus 
and  Jupiter,  and  in  defiance  of  the  situation  of  other  stars, 
and  of  the  prohibition  of  certain  days  for  the  performance 
of  marriage. — V/utrudr,  Stpttinxhcr  2\i<t,  1855. 

At'TiiORiTiKs. — (1)  Vyav.  May.  p.  134,  /.  4,  (See  Auth.  %i) ;  (21 
p.  I3r>.  /.  4  ;  G'^*)  Mit.  Vyav./.  55,/).  2,  /.  1,  {See  Ch.  I.,  Sec.  2.  Q.  4). 

Rkmark.— .S^<»  Question  30,  with  reference  to  which  the  answer  would 
be  nrong,  a^  to  memlierH  of  a  caste  recognizing  Piit  niarriageji. 


(?.  39. — A  tleceasud  person  lias  loft  two  widows,   one   by 
"  liagna  "  and  another  by  ''  P&t/'     The  latter  has  a  daughter 
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who  is  in:irri(Ml.  Fs  tlio  ''  Pat^'  widow  entitled  to  the  whole 
or  a  portion  of  the  dcccai^cd's  property,  or  to  a  maiuteuuuco 
only  ? 

A. — Hoth  tlio  widows  arcc(iually  entitled  to  the  husband's 
property,  whirh  should  therefore  be  divided  between  them. 

Pnonn,  ])rrrnlhrr2Sih,  1848. 

AniioRiTY. — Mit.  Vvav./.  55.  p.  2,  /.  1,  (See  Ch.  I.,   Sec.  2,  Q.  4). 
Remark. — ISce  Question  35. 


Q.  40. — A  decvascd  man  has  two  wives,  one  by  '*Lagna'' 
(the  first  marriage),  and  the  C)ther  by  "Paf  (remarriage  as 
respects  the  woman).  Tlio  former  has  daughters,  to  whom 
the  man  has  transferred  his  property  as  a  gift.  The  ques- 
tion is,  whether  the  daughters  or  the  "Pat"  wife  will  be  his 
hcnrs  ? 

.1. — The  ''  Pat'^  wife  is  the  nearer  relation  and  better  heir 
of  the  dt.H.-eascd  than  his  dau<jfhters.  There  is  scarcely  an v 
<liH'rrence  between  a  "  Pat  ^'  and  "  La^na"  wife. 

K/i'lii'lishy   l'\  In'tiin'ff  ()///,  18-18. 

Arriiourrn  s— (l)  Vv.iv.  May.  />.  131,  /.  4,  (.SVp  Auth.  .n) ;  ('i*) 
Mit.  Vnuv./.  r;S.  ;)  L>.  /.  V\,  [Scf  Ch.  11.,  JJec.  X  Q.  Ilj;  (3*)/.  55.  ;,.  2, 
/.  l,(Ncr  Ch.  1..  tSfc.  JAl  4'. 

Kkm.\kk. — If  thi'  jkcciiscd  kq>t  l)jick  ciioiii^h  of  hin  proj>crty  to  iimiu- 
t-ilii  his  willow,  the  L'it't  of  thf  rest  to  his  duujrlitiTs  is  valid.  Hut  il'  Ik* 
Ion  hi<  willow  unprovided,  tlic  pift  is  inoffortual,  and  as  according  to  Sec- 
tion I.  of  Act.  XV.  of  IS.Vi  the  IVit  marriape  is  legid,  his  widow  will  1k» 
]\i<  hrir,  j>rovidiMl  tliat  the  mothor  of  liis  dauj^htcrs  he  dead.  Should  *he 
h('  still  alive,  hoth  tlu'  widows  will  inherit. 


fj,.  II. — A  man  had  two  wives,  one  by  "  La^na'^  and  the 
other  by  "  Pat.''  He  inarri(Ml  :,  third  by  ''Pat."  This  last 
nieiuioned  woman  had  n«'t  takrn  tlie  leave  of  her  first  lius- 
b.ind  to  eo]itraet  a  ''  IVit"  marriair^'  with  tlie  man.  She 
j^ave  birth  t<.>  a  dau^^litcr.  (\'in  this  daughter  succcvd  her 
father  after  liis  (Lath  ? 

-1. —  It  i-  n"t  li';jal  f«»r  a  woman  to  enter  into  a  '*  Pat*' 
ujarriai^e  without  hnvin'r  previ«»n.^ly  obtained  penni.ssii>n  of 
liir  hu.-l»and,  nnh.  >  he    i-    di^ad.      The  daughter,    tlici'cfore, 
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can  liavo  no  share  in  the  property  of  the  deceased  father. 
But  as  she  was  the  result  of  the  "  Pat''  mari'iage,  the  heirs 
who  will  take  the  assets  of  the  deceased  must  support  her. 
The  "  Lajrna  "  and  the  first  "  Pat"  wives  will  be  the  heirs  of 
the  deceased,  entitled  to  take  all  his  property. — Shnlapoor, 

Urinhrr   I9fh,    1852. 

AcTHORiTiES. — (1)  Manu.  V.  147;  (2)  ViraniitrodavA  f-  \')7*  p-  2, 
/.  11 ;  (:i)  Mit.  Aclmra  /.  12,  p.  1,1.4;  (4)  Vyav.  May.  p.  239,  /.  3; 
(.V)  p.  137.  /.  5;  (6*)  Mit.  Vyav.  /.  55,  p.  2,  /.  1,  {SeeCh.  I.,  Sec.  2, 
Q  4) ;  (7*)  /.  57, 7>.  1,  /.  5,  (See  Ch.  II.,  Sec.  3,  Q.  3). 

Rrmarks. — (1)  As  the  husband  of  the  second  "  Pat-wife"  it  still  alive, 
the  woman  cannot  be  called  correctly  a  "Pat-wife,"  but  is  an  adulteress  and 
concubine.  As  a  concubine  she  has  no  right  to  inheritance,  but  only  to 
nwintcnance  for  herself  and  her  daughter,  from  the  heirs  of  the  man 
under  whose  protection  she  lived.  The  concubine  of  a  late  proprietor  is 
cntitlrd  to  maintenance  from  his  heirs,  Khemkor  v.  Utniashankar,  10 
r.oni  II.  C.  R.  381  ;  and  a  sufficient  portion  of  the  estate  may  be  invested 
III  order  to  provide  the  requisite  income  durinj;  her  life,  Vrindacandas  v. 
Vnmwinbfti  12  Dom.  II    C.  R.  229. 

2.  The  recognition  of  a  natural  son  by  his  father  confers  on  him  that 
status,  though  he  was  not  born  in  the  father's  house  or  of  a  concubine 
having  a  peculiar  status  therein,  Muthtisawmy  Jagiwera  Yettappa  v.  Ven- 
rntaswaru  Yet  fay  a,  12  M.  I.  A.  220. 

3.  Illegitimate  children  of  the  Sfldra  caste  inherit  the  estate  of  their 
|»iitative  father,  in  default  of  legitimate  children,  Indcrun  Valungyitoohj 
V.  Ratnasmcmy  Patulift  et  al,  13  M.  I.  A.  141. 

Q.  12. — A  man  died.  His  Lagna-wifc  had  lived  separate 
from  him.  The  man  kept  a  woman.  His  property  has 
passed  into  the  hands  of  his  mistress.  The  (juestion  is, 
whifli  of  the  two  women  has  the  right  of  inheritance  ? 

-1. — If  the  deceased  has  left  no  sons,  grandsons,  or  other 
nearer  luirs,  the  Ijagna-wife  has  the  right  to  inherit  the  pro- 
jH»rty  of  the  decea.sed.     Tlie  mistress  cannot  lay  any  claim 

to  it. — Vntnut^  Mnrrh  20///,  1S55. 

AtTHORiTiKS— (I)  Vyav.  May.  p.  134,  1.4,  [Scf  Auth.  3);  (2)  p.  134. 
/.  C» ;  (3»)  Mit.  Vyav./.  6:>,  p  2,  */.  1.  [See  Ch.  I.,  Sec.  2,  Q.  4). 

Q»  I'j. — A  Knnabi  died,  leaving  two  widows,  -1  and  li. 
One  of  whom  A,  he  had  married  as  a  virgin,  and  B  as  a 
widow.     Can  -1  mortgage  her  husband\s  Minis  laud  ? 
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A, — According  to  the  S^stra,  A  is  the  heir  of  her  husband, 
and  she  can  therefore  mortgage  his  Miras  land. 
Voona,  September  22nd,  1860. 

Authorities.— (l)Vyav.  May.  p.  137.  /.  7,  {See  Ch.  II.,  Sec.  6a. 
Q.  17) ;  (2*)  Nirnaya  Sindhu.  {See  Ch.  II.,  Sec.  8,  Q.  5). 

Remark— See  Q.  35,  40. 

Q.  44. — A  Lingayat  married  a  virgin  -4,  and  a  widow  B. 
Which  of  them  has  the  power  of  selling  his  immoveable 
property  ? 

A. — A  has  the  chief  power  of  disposing  of  his  property. 

Dharirar,  Dccrnihrr  Srd,  185G. 

Authorities. — (1)  Mit.  Vyav./.  bo,  p,  2,  /.  \,{See  Ch.  I.,  Sec.  2, 
Q.  4);  ^2*)  Vyav.  May.  p.  137,  /.  7,  {See  Ch.  II..  Sec.  6a,  Q.  II); 
(3*)  Nirnaya  Sindhu.     {See  last  Question.) 


SECTION  C.-WIDOW. 

B.— RE-MARRIEO. 

Q.  1 . — How  far  can  a  woman,  married  by  "  Piit"  cere- 
mony, have  a  claim  to  her  husband's  property? 

A. — She  can  claim  a  maintenance  only. — Dhanrar,  1846. 

Authority  not  quoted. 

Remark. — For  this  and  the  following  seven  cases,  See  the  Remarks 
subjoined  to  Chapter  II.,  Sec.  6.v,  Q.  37,  and  Sec.  3,  Q.  16. 


(^.  2. — A  man  of  the  ^Lvratlia  Kunabi  caste  died.  He  had 
no  ucjir  relation  except  his  "  Pat"  wife.  Can  she  inherit 
his  immoveable  property  ? 

A. — If  the  deceased  husband  had  declared  himself  sepa- 
rate from  the  other  membei*s  of  his  family,  and  if  he  has  not 
loft  a  son,  his  widow  can  succeed  to  all  his  property. — Rui* 
ludjirly  Mil  If  22//'/,  1849. 

ArTiioRiTiKs— <1)  Vyav.  May.  p.  VA,  /.  4,  {Stf  Aiith.  3>  ;  (2) 
p.  136,  /.  4;  (3*)  Mit.  Vyav./.  ;>.'»./*.  2,  /.  1,   {See  Ch.  I.,  Sec.  2.  Q.  4) 

Q»  3. — A  man,  not  bcinj:^  on  aniit*ablr  tiTui^  with  his  first 
Pat -wife,  took  another  wife  by  the  IVit  reivmouy.     The  first 
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Pat-wife  lived  for  18  years  with  her  daughter.  The  man  is 
now  dead.  His  second  Pat- wife  having  performed  his  fune- 
ral ceremonies  and  liquidated  his  debts,  married  another 
basbaud.  The  first  wife  has  filed  a  suit  against  the  second 
for  a  moiety  of  the  property  of  the  deceased.  The  question 
is,  whether  the  claim  is  admissible,  and  whether  the  first  or 
the  second  Pat-wife  has  a  right  to  dispose  of  the  property 
left  by  the  deceased  husband  ? 

A. — The  widow  has  a  right  to  prosecute  her  foUow-widow 
for  the  recovery  of  the  property  belonging  to  her  husband, 
because  he  had  not  passed  a  deed  of  separation  to  her,  accord- 
ing to  the  usage  of  his  caste.  As  the  second  wife  has  mar- 
ried another  husband,  her  right  to  the  property  of  the  de- 
ceased has  become  extinguished. — KluindvHh,  March  2nd, 
1805. 

AiTHORiTiES.— (1)  Vyav.   May.  p,   134,  /.  4,  (See  Auth.    2);  (2*) 
Mit.  Vya?./.  55.  /).  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Rkmark. — See  Act  XV.  of  1856. 


Q.  4. — Is  the  brother  or  a  "  Pat  '*  wife  the  heir  to  the 
property  of  a  deceased  man  ? 

-4. — His  brother  is  the  heir. — Dharwar,  December  20ih, 
1850. 

Authority. — ♦  Mit.  Vyav.  /.  55,  p,  2,  /.  1,  (5ff  Ch.  I.,  Sec.  2, 
Q.  4). 

Q.  5. — A  deceased  man  of  the  Berada  (a)  caste  has  left  a 
"Pilt"  wife,  her  daughter,  and  a  son  of  his  brother.  Who 
will  be  his  heir  ? 

A. — If  the  deceased  and  his  brother  were  separate,  the 
widow  will  be  the  heir.  If  they  were  united  in  interests, 
the  brother's  son  will  bo  the  heir. — Dharwar,  July  12th, 
1851. 

Authorities.— (1)  Vyav.  May.  p.  134.  /.  4,  {See  Auth.  3);  {2)  p.  136, 
/.  4;  (a*)  Mit.  Vya?./.  55,  p.  2.  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 


(a)  A  caste  of  cultivators  in  the  Southeru  Maratha  Countrv. 
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(j,  C. — Thoro  are  two  por.sons  wlio  cliiiin  the  right  of  inheri- 
tance, viz.  a  ''  lYit  "  wile,  aud  a  sou  of  a  separated  brother. 
Whic^h  of  these  is  the  lieir  y 

A.— The  "Pat"  wife.— 7>//.////v/r,  Marrh  27th,  185G. 

Altiioiutifs. — (1)  Vvav.  May.  p.  134,  /.  4,  {See  Auth.  3);  (2) 
p.  136,  /.  4  ;  (3*)  Mit.  Vyav./.  55,';).  2,  /.  I,  i,See  Ch.  I.,  Sec.  2,  Q.  4). 

Q.  7. — Is  a  '^Pat"  wife  or  a  cousin  the  nearer  heir  to  a 
deceased  individual  ? 

A. — If  the  cousin  was  s^jpar.ito  in  interest  from  the  de- 
ceased, the  **Pat"  wife  is  the  nearer  lieir. — Bharwar,  Dt'ccm- 
hrr  27///,  185]. 

AuTiioRiTV.— Mit.  Vyav./.  55, ;;.  2,  /.  1,  (^See  Ch.  I.,  Sec.  2,  Q.  4). 

Q.  8. — A  woman  had  a  son  by  her  first  husband.  On  the 
death  vi"  the  husband,  she  took  her  son  to  the  house  of  the 
s(^c(md  husl)and,  to  whom  she  was  man-ied  by  the  "IVit" 
ceremony.  The  second  husband  died.  Can  the  son  and  the 
widow  be  his  heirs  ? 

.1. — Tlie  ''Pat"  wife  will  be  the  heir  of  tho  deceased,  and 
not  tho  son  of  her  first  husband. — Ah)nr>lnuijijin\  Jannanj  4(h, 
1 8  iO. 

<^K  9. — A  woman  married  by  the  *'Pat*'  ceremony  to  a 
(Jujaratlii  of  the  Uhanga-SAli  caste  (a),  twice  went  on  a  pil- 
^riinaire  without  his  leave.  When  he  died  without  issue, 
t  lie  wife  returned  and  claimed  his  property.  Should  it  be 
^^'iven  to  her,  or  to  a  cousin  who  lived  separately,  but  per- 
formed the  funeral  rites  of  the  deceased  ? 

A. — Th(»  wife,  who  disre-'-ardcMl  her  husband  duriiitr  his 
Iil'«',  can  have  no  claim  to  his  pro])erty  after  his  death.  It  will 
LC'>  to  the  c(»u>in  who  lived   separately  from    the  deceased, — 

AiTHoiiii  Y.-    Mit.  V\a\.  /.  5:»,  yK  2.  /.  1,  (Set-  Ch.  I..  Sec.  2,  Q.  4). 

Kkmauk.  —  It  i.s  uowhiTc  inriititiurtl  that  siinplt*  (hsubetlicncc  of  the 
liiiNlKiiur.s  (>nU*j>  «lisal)h's  the  wit'e  from  inhi'ritinjr.  The  wife,  tliereforc, 
\\\\\  i»r  hi*r  hii^haiurs  heir. 


")  'V\\v  ll!i:ini;a-Sali>  ai\'  Nh«n>krf|»t'is. 
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SECTION  7.— DAUGHTER  (a). 

Q.  1. — A  man  died,  leaving  a  widow  and  a  daughter. 
His  property  consists  of  a  house.  The  widow  married  an- 
other husband.  Which  of  these  should  be  considered  the 
heir  to  the  house  ? 

A, — The  widow,  having  married  herself  to  another  husband 
by  the  ''  Pit "  ceremony,  has  forfeited  her  right  of  heirship. 
The  daughter  therefore  is  the  heir. — Poona,  April  Srd,  1850. 

Authorities. — (1)  Vyav.  May.  p,  134,  /.  4;  (2)  p.  137t  l-  6;  (3*) 
p,  137,  /.  7,  {SeiCh.  II.,  Sec.  6a.  Q.  11) ;  (4*)  Mit.  Vyav.  /.  55,  p.  2, 
/.  1,  (See  Ch.  I.,  Sec.  2,  Q.  4). 

Rbmarks. — 1.  According  to  the  Hindii  Law,  at  interpreted  by  tome 
authorities,  the  widow  loses  her  right  to  the  estate  of  her  first  hushand  on 
account  of  her  unchastity.  {See  Ch.  II.,  Sec.  3,  Q.  16.  But^ee  Ch.  VI., 
Sec.  3,  c,  Q.  6.) 

2.  Though  the  re-marriage  of  a  widow  is  legalized  by  Act  XV.  of  1856, 
a  remarried  widow  is  debarred  from  inheriting  from  her  first  husband  by 
Section  2  of  the  same  Act. 

3.  In  a  divided  family,  the  daughter  excludes  remoter  relatives,  Gorkhu 
▼.  nnffhu,  S.  A.  No.  216  of  1873,  Bom.  H.  C.  P.  J.  F.  for  1873,  p.  181 ; 
as  divided  brothers  and  their  sons,  Laxumon  v.  Krishnabhatf  S.  A.  No.  342 
of  1871,  Ibid,  for  1872,  No.  23 ;  the  son's  widow,  2  Macn.  43 ;  and  Coleb. 
in  2  Str.  234  ;  not  so  in  an  undivided  family  with  surviving  members, 
Vinayek  Lakshmam  et  al  v.  Ckimnabai,  R.  A.  No.  44  of  1876,  Bom.  H. 
C.  P.  J.  P.  for  1877,  p.  170.     See  infra  Questions  4  and  10. 

4.  There  is  no  general  usage  of  the  Mar&th&  Country  excluding 
females  from  succession  to  ordinary  inam  property.  A  priestly  office  and 
Che  vfitti  or  endowment  appendant  to  it  may  stand  on  quite  a  different 
footing,  V'yankatrdv  v.  Anpurndbdi,  R.  A.  No.  44  of  1874,  Bom.  IL  C  P. 
J.  F.  for  1877,  p.  302;  Duneshwur  v.  Deoskunkur,  Morris'  Reports,  Part  I., 
p.  63.  See  above  Ch.  IL,  Sec.  6a.,  Q.  32.  A  widow  may  alien  a  vfitti  to 
provide  for  her  necessar}'  sustenance,  Q.  689,  MSS.Surat,ldtb  Blarch  1852. 

5.  As  to  the  nature  of  the  estate  taken  by  a  daughter,  reference 
may  be  made  to  Amritolal  Bhose  v.  Rnjonee  Kant  Mitter,  L.  R.  2  In.  A. 
113,  quoted  in  the  Introduction.  According  to  the  Bengal  Law,  on  the 
daughter*!  death,  the  property  goes  to  her  father's  heirs,  to  the  exclusion 
of  her  husband  and  daughter.  See  Coleb.  Dig.,  B.  V.,  T.  420Comm. ;  2 
Macn«  Priu.  and  Prcc.  57,  and  she  cannot  alien  to  their  detriment.     Doe 

{m)  Some  commentators  have  thought  that  the  daughter  came  in  only 
as  a  putnU.  The  ^mfiti  Chandrik&  contradicU  this  (Ch.  XI.,  Sec.  2, 
f .  16). 

19 
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Dcm.  ColUy  Doss  Bose  v.  Bebnarani  Koberatij,  1  Folton  R.  329 ;  M«fff« 
Gyan  Koowar  et  al  v.  Dookkum  Singh  et  al,  4  C.  S.  D.  A.  R.  330 ;  8  Ifaen. 
II.  L.  224 ;  Chotay  Lall  v.  Chmnoo  LaU  et  al,  22  C.  W.  R.  496,  C.  R, 
The  same  principle  has  been  followed  in  Madras,  Sengamalathammal 
V.  Vdayuda  Mudali,  3  M.  H.  C.  R.  312.  See  2  Macn.  6?.  The  Prify 
Council  declined  to  pronounce  on  it,  in  Hurrydoss  Dutt  ▼.  S.  Uppoonaih 
Dossee  et  al,  6  M.  I.  A.  433.  In  Bombay  the  property  descends  as 
stridhan  to  the  daughter's  heirs,  not  the  husband's,  Navalram  ▼.  Nandld- 
shor,  I  Bom.  II.  C.  R.  209.    See  Question  21. 

5.  Many  replies  of  the  Sdstris  pronounce  an  illegitimate  daughter 
incapable  of  inheriting,  but  whether  that  would  be  so  amongst  SOdns 
seems  at  least  doubtful.  See  Steele  180.  She  is  entitled  to  mainteuBCV 
and  marriage  expenses  as  a  charge  on  the  shares  of  both  legitimate  and 
illegitimate  sons,  according  to  Salv  v.  Hart,  S.  A.  No.  315  of  1876,  (Bom« 
II.  C.  P.  J.  F.  for  1877,  p.  34). 


Q.  2.— A  widow  married  a  second  husband.  Sho  has  a 
daughter  by  her  first  husband.  The  question  is  whether  the 
moveable  and  immoveable  property  of  the  first  husband 
should  be  given  to  his  daughter,  who  is  a  minor,  or  to  the 
son  of  his  separated  cousin  ? 

A. — Tlio  daughter  is  entitled  to  the  property  of  her  father 
as  his  legal  heir. — Tanna,  July  20th,  1857. 

AuTHOKiTY.— Mit.  Vyav./.5r),  p.  2,  /.  1,  (See  Ch.  I.,  Sec.  2,  Q.  4). 

Rkmakks. — See  the  preceding  Question. 


Q.  3. — A  deceased  person  has  left  a  daughter  and  an- 
other daughter's  son.  How  will  they  inherit  the  deceased's 
pi'operty  ? 

A, — I f  the  daughter  is  not  married,  or  if  sho  is  in  poor 
circumstances,  she  will  take  the  property  of  her  father,  and 
perform  his  fuuenil  rites.  The  deceased  daughter's  son,  who 
is  a  minor,  is  entitled  to  one- fourth  of  his  grandfather's 
pi-operfy.  When  both  the  daughters  are  married,  and  are 
in  similar  circumstances  with  regard  to  their  means  of  liveK- 
hood,  the  surviving  <laugliter  and  the  deceased  daughter's 
son  will  bo  equally  (Mititlfd  to  the  property.  Each  of  them 
should  therefnrc  take  a  half  of  it. — Alnnr,ln,(*fifiir,  Junt^  16/*, 
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Authorities.— (1)  Vyav.  May. p.  134,  /.  4,  {See  Auth.  4);  (2)  p.  134, 
/.  6  ;  (3)  p.  156,  /.  I ;  (4*J  Mit.  Vyav./.  55, p.  2.  /.  1,  {See  Chap.  I.,  Sec. 
2,  Q.  4). 

Remark. — The  daughter  alone  inherits,  at  the  daughter's  son  is  one 
d^ree  further  removed.  He  would  however  share  the  inheritance  with 
bis  aunt,  if  his  mother  died  after  her  father. 


Q.  4. — A  man's  grandson  died,  leaving  a  widow.  The 
man  died  afterwards.  There  are  sons  of  his  daughter.  The 
question  is,  whether  the  daughter  or  her  sons,  or  the  widow 
of  the  grandson,  will  be  the  heir  entitled  to  inherit  the  Watan 
of  the  deceased  grandfather  ? 

A. — If  the  grandfather  was  a  member  of  an  undivided 
family,  his  grandson's  wife  cannot  bo  his  heir.  The  right  of 
inheritance  therefore  belongs  to  his  daughter  and  her  sons. 
Sadr  Adalut,  September  25tli,  1838. 

Authorities. — (1)  Mit.  Vyav.  /.  56,  p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2, 
Q.  4) ;  (2)/.  58,  p.  1,  /.  6  and  9 ;  (3)  Vyav.  May.  p.  136,  /.  4. 

Rbmabk. — The  deceased  person's  daughter  alone  inherits  the  estate. 
In  the  case  at  2  Macn.  Prin.  and  Prec.  of  H.  L.  43,  a  daughter  is  preferred 
to  a  daughter-in-law.  See  also  Q.  10,  and  Musst.  Murackee  Koour  ?. 
Musst,  Ootma  Koour,  Agra  S.  Reports  for  1864,  p.  171. 


Q.  5. — A  deceased  person  has  loft  a  step-mother  and  a 
daughter.     Which  of  these  is  the  heir  ? 

J. — If  the  step-mother  is  a  separated  member  of  the 

family,  the  daughter  should  be  considered  the  nearest  heir  of 

the  deceased. — AhmednugQiir,  May  Idth,  1859. 

Authorities.— (1)  Vyav.  May.  p.  129,  /.  3  ;  (2)  p.  20,  /.  3 ;  (3) 
p.  28,  /.  2  ;  (4)  p.  140,  /.  1  ;  (5)  p.  13?,  /.  6  ;  (6)  Mit.  Vyav.  /.  4G,p,  2, 
Ml ;  (7)/.  15,/).  2,  /.  16 ;  (8*)/.  65,  p.  2,  /.  1,  {See Chap.  I.,  Sec.  2, Q.  4). 


Q.  6. — A  Tapodhana  (a)  died,  leaving  a  son.  Ho  had  also 
nominated  his  sister's  son  as  his  son.  The  son  and  tho 
fostor-son  are  both  dead.  Tho  son  has  left  a  daughter.  Tho 
foster-son  has   lofl  a  son.     Tho  daughter  has  been   married 

(a)  The  occupation  of  this  person  is  the  same  as  that  followed  by 
Ouravas  in  the  Dekhan.  It  ia  washing  idols,  and  baTing  charge  of  a 
temple. 
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to  a  Bnihman,  whoso  casto  is  called  Taulkiya  Aadtchya.  It 
appears  to  bo  customary  for  the  Tapodhana  to  intermany 
vritb  this  casto.  Tho  question  under  these  circumstancefl  is, 
whether  the  right  of  inheritance  belongs  to  the  daughter  of 
the  son,  or  the  son  of  tho  foster-son  ? 

A. — A  man  who  has  a  son  has  no  right  to  nominate  any 
other  person  as  his  son.  It  is  further  to  be  observed  that  a 
man  of  the  Br&hman,  or  Kshatriya,  or  Vaisya  caste,  cannot 
adopt  a  sister^s  son.  The  sister's  son,  therefore,  is  not  the 
legal  heir.  The  daughter,  however  she  is  married,  in  a 
Brtlhman  family,  is  the  proper  heir.  Her  right  is  not  affected 
by  her  marriage  into  a  higher  caste. — Ahmi'dahid,  October 
\lth,  1857. 

Authorities. — (I)  Vynv.  May.  p.  105,  /.  8  : — 

"  But  a  datip^litcr's  son  and  a  sister's  son  arc  affiliated  (t.  e,  allowed  to  be 
adopted)  by  Sudras.**     (Borradailc,  p.  70;  Stokes,  H.  L.  B.  61.) 

(2)  Vyav.  May.  p.  101,  /.  7;  (3)  /).  134,  /.  4,  {See  Auth.  6)  ;  (4)  p.  137, 
/.  :> ;  (5*)  Mit.  Vyav./.  5r>, ;,.  2,  /.  1,  (See  Cb.  I.,  Sec.  2,  Q.  4). 

Rkmark.— But  see  4  Bom.  II.  C.  R.  130  A.  C.  J.  {Ganpairav  et  al  ▼. 

Vithobd  et  al.) 


Q.  7. — There  were  two  brothers  who  lived  separate  from 
each  other.  One  of  them  died,  leaving  a  daughter  only. 
She  did  not  spend  any  money  for  tho  funeral  ceremonies  of 
her  father.  Tlie  brother  of  the  deceased  incurred  somo  ex- 
pense on  that  account.  The  deceased  has  left  a  will,  be- 
(jucathing  a  portion  of  the  property  to  his  daughter.  Can  she 
claim  more  than  the  bequest,  on  the  ground  of  hor  being  an 
heir  of  tho  deceased,  or  should  the  rest  pass  into  tho  hands 
of  his  brother  as  heir  ? 

A. — A  brother  who  lived  separate  from  the  deceased  can- 
not bo  his  liuir  merely  because  he  performed  his  funeral 
rites.  The  daughter  is  the  heir  to  the  whole  property ;  bni 
if  tlu»  deceased  has  left  a  will  specifying  the  portion  to  which 
her  daiin  should  be  confiruicd,  and  transferring  tho  rest  to 
his  brother,  tlio  brother  will  inherit  according  to  tho  will  of 
the  deceased;  otherwise  the  daughter  should  take  the  whole 
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property,  paying  the  expenses  incurred   on  account  of  the 

funeral  rites. — Ahmednuggur,  January  10th,  1848. 
Authority.— *Mit.  Vyav.  /.  55,  p.  2, 1.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4)» 
Remark. — A  daughter  succeeds  in  preference  to  a   separated  brother, 

Loxtfifiofi  Guneskbhat  v.  Krishnabhat,  S.  A.  No.  342  of  1871  (Bom.  II.  C. 

P.  J.  F.  for  1872,  No.  23). 

Q.  8. — Two  brothers  lived  separately  from  each  other. 
One  of  them  died.  Will  the  daughter,  brother,  or  step-bro- 
ther of  the  latter  succeed  to  his  property  ? 

A. — If  the  deceased  was  separate,  his  daughter  will  be  his 
heir ;  but  if  ho  had  not  separated,  his  brother  (or  if  there  be 
no  brother),  his  step-brother  will  be  his  heir. — Poona,  Octo^ 

her  23r//,  1816. 

Authority.— -♦Mit.  Vyav./.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Remark. — See  C.  Hureehur  Per  shad  Doss  v.  Gocoolanund  Doss,  17 
C.  W.  R.  129  C.  R.  

Q.  9. — There  were  two  or  three  brothers,  one  of  whom 
lived  at  the  distance  of  three  kos  from  the  others.  He  was 
there  for  about  20  years.  His  daughter  and  son-in-law  also 
lived  with  him  as  the  members  of  the  family.  Ho  is  now 
dead,  and  the  question  is,  whether  his  brother  or  daughter 
is  his  heir  ? 

A. — As  the  deceased  lived  in  a  different  village,  and  as  he 
has  not  left  a  better  heir,  or  adopted  a  son,  his  daughter  will 
be  entitled  to  his  property. — Dharwar,  November  18th,  1850. 

Authorities. — (1*)  Mit.  Vyav.  /.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2, 
Q.  4) ;  (2)  Vyav.  May.  p.  134,  /.  4,  {See  Auth.  1) ;  (3)  p.  131,  /.  8  :— 

"  N&nula Gift  and  acceptance ;    cattle,  grain, 

bouses,  land,  and  attendants  must  be  considered  as  distinct  among  sepa- 
rated brethren  ;  as  also  the  Rules  of  gift,  income,  and  expenditure.  Those 
by  whom  such  matters  are  publicly  transacted  with  their  co-heirs  may  be 
known  to  be  sepnrate,  even  without  written  evidence.*'  (Borradaile, 
p.  97  ;  Stokes  II.  L.  B.,  82). 

Q.  10. — Tlio  son  of  a  man  died  while  his  father  was  alive. 
The  father  died  afterwards.  His  daughter-in-law  is  alive. 
He  has  also  a  separated  brother,  and  a  widowed  daughter. 
The  question  is,  which  of  these  is  the  heir  ? 
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A. — The  nilo  of  succession  laid  down  in  tlie  Sastra  pro- 
vides that  when  a  man,  separated  from  his  brother,  dies 
without  leaving  male  issue,  his  widow  becomes  his  heir; that 
in  her  absence,  his  daughter;  and  that  in  tho  absence  of  the 
daughter,  some  other  relatives  have  a  right  to  inherit  in 
succession.  A  daughter-in-law  is  not  mentioned  in  the  rule. 
She  cannot,  therefore,  have  any  right  to  inherit  tho  deceas- 
ed's property.  The  daughter  is  the  heir.  A  suitable 
provision  must,  however,  be  made  for  the  support  of  the 
daughter-in-law. — Snraf,  June  10th,  1850. 

Authorities. — (1)  Vyav.  May. />.  137,  1-7,  {See  Ch.  II.,  Sec.  6a» 
Q.  II);  (2)  Virainitrodaya  /.  203,  p,  1,  /.  13;  (3*)  Mit.  Vyav.  /.  55, 
p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Remark. — See  Remark  to  Question  4,  supra. 


Q.  11 . — A  man,  who  was  himself  adopted,  died,  leaving 
a  daughter.  There  is  a  brother  of  the  deceased,  i.  e.  a  son 
of  his  natural  father,  who  belongs  to  tho  same  family,  but 
he  is  a  distant  relation  of  the  branch  represented  by  the 
deceased,  being  a  cou.sin  of  live  removes.  A\lio  will  bo  tho 
heir  to  tho  deceased's  property,  the  daughter  or  tho  cousin  ? 

A, — When  a  separated  member  of  a  family  dies  without 
leaving  any  male  issue,  his  daughter  is  tho  heir.  If  tho 
deceased  had  not  separated  from  the  other  branch,  his  cousin 
is  the  Iwiv.^ruuiifi,  Miw^Ii  27///,  18o0. 

Authorities. — (1)  Vyav.  May.  p.  134,/.  4,  {See  Auth.  3);  (2) 
p.l.'A  /.  2,  [SerCh.  I.',  Sec.  2,'q.  3) ;  (3)  Mit.  Vyav. /.  55,  p.  2, /.  1, 
{See  Ch.  I.,  Sec.  2,  Q.  4). 


Q.  12. — A  i)erson  has  died,  leaving  a  daughter  who  is 
under  age.  Should  the  certificate  of  heirship  bo  given  to 
the  daughter,  or  to  the  cou.sin  of  the  deceased,  with  instrao- 
tions  to  protect  the  j)rc>pcrty  and  the  heir,  and  to  get  her 
duly  married  t 

A. — If  the  cousin  is  united  in  interests  with  the  deceasod, 
he  may  be  grantetl  a  certificate,  but  if  he  be  separate,  tho 
daughter  of  the  deceased  should  be  declared  tho  heir,  and 
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placed  nnder  the  protection  of  her  cousin. — Ahmahinggnr, 

October  12th,  1846. 

Authorities. — (I*)  Mit.  Vyav./.  61,  p.  1,  /.  10  : — 

*'  But  listers  should  be  (H8iK)8e(l  of  in  marriage,  giving  them,  as  an 
allotment,  the  fourth  part  of  a  brother^s  share  (a).**  (Colcbrooke  p.  286, 
Stokes  H.  L.  B.  398.) 

(2*)  Mit.  Vyav./.  55,  p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2,  Q.  4). 

RsMARKS. —  1.  If  the  deceased  belonged  to  an  undivided  family,  the 
son  or  sons  of  his  brother  or  brothers  will  inherit,  and  not  his  daughter. 
But  she  has  to  be  kept  by  her  relations  up  to  the  time  of  marriage,  and  to 
be  married  at  their  expense. 

2.  If  the  deceased  was  divided  from  his  relations,  the  daughter  inherits. 
As  she  is  a  minor  she  must  have  a  guardian  till  she  is  married,  which 
guardian  will  be  the  next  paternal  relation. — 1  Str.  II.  L.  72. 

Q.  13. — A  man  died.  There  are  his  male  cousin  and  a 
daughter  of  10  years.  Which  of  these  is  the  heir  ?  If  the 
cousin  bo  heir,  who  should  be  entrusted  with  the  protection 
of  the  deceased's  daughter  ? 

A. — When  a  man,  who  has  separated  from  his  family,  dies, 
his  daughter  becomes  his  heir.  When  a  man,  who  is  a 
member  of  an  undivided  family,  dies,  his  daughter,  as  the 
nearest  relation,  is  his  heir.  The  cousin,  however,  will  bo 
the  heir  entitled  to  inherit  the  deceased's  Watan  and  land, 
paying  revenue  to  Government.  The  heir  will  be  burdened 
with  the  obligation  of  getting  the  deceased's  daughter  mar- 
ried. If  the  daughter  has  already  been  married,  the  heir 
must  afford  her  such  protection  as  she  would  have  received 
from  her  deceased  father. — Snrat,  Drrcmhcr  20th,  1846. 

Authorities.— (1*)  Mit.  Vyav./.  55,;?.  2,  /.  1,  (S<rtf  Chap.  I.,  Sec. 
2,  Q.  4) ;  {2*)f.  51,  p,  1.  /.  10,  (See  Chap.  11.,  Sec.  7,  Q.  12). 

Rbmark. — The  doctrine  of  the  Sastri  as  to  an  undivided  family  is 
incorrect.     See  the  preceding  case. 

Q.  14. — A  Kulakarani  died.  There  are  his  daughter, 
some  second  cousins,  and  their  sons.     Which  of  them  will 


(a)  Note. — Rcgardinj:  the  explanation  of  the  passage,  see  Colcbrooke 
on  iDberiCance,  />.  28^.  Thou<;h  the  fiassqige  does  not  expressly  prescribe 
that  the  unmarried  sisters  should  recoivt  niniiitenauce,  this  of  courM* 
follows  from  the  injuuctiuu  to  uiarry  them,  and  to  give  them  a  dower. 
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iiiliorit  the  deceased's  Watun  ?  These  relations  of  the 
deceased  lived  separate  from  him.  The  deceased  received 
his  share  separately.  When  he  and  his  wife  died,  his  pro- 
perty was  considered  heirless,  and  sold  as  anclaimed.  Who 
will  be  the  heir  to  this  property  ? 

A. — If  the  deceased  had  declared  himself  separate,  and 
hud  received  his  share  of  the  property,  including  tho  Watan, 
separately,  his  dauj^hter  alone  will  be  his  heir.  If  the 
Watan  was  not  divided,  his  cousins  will  be  the  heirs  of  the 
deceased. — Ahiiwdnxnjijur,  June  SOfh,  1848. 

Authorities.— (I)  Vvav.  May.  p.  8:5, /.  3  ;  (2)  j^.  137,  /.  5-7  ;  (3) 
;>.  157.  /.  3;  {4)  p.  139,  /.  5  ;  (5)  p.  loG,  /.  5  ;  (f>)  ;;.  155,  /.  5 ;  (7)  Mit. 
Vvav.  /.  KJ,  ;;.  i>,  /.  4  ;  (8)  /.  55,  p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2, 
Q.4). 


Q,  15. — A  daughter  of  a  person,  having  orally  renounced 
her  right  to  her  father's  property,  refused  to  perform  his 
funeral  rites.  A  cousin  of  the  deceased,  therefore,  perform- 
ed the  rites.  The  daughter  now  asserts  that  she  did  not 
renounce  her  claim  to  the  inheritance  and  wishes  to  have  it 
recognized.  Who  will  be  the  heir  under  these  circum- 
stances, the  daughtor  or  the  cousin  ? 

^1. — It  appears  that  the  deceased  has  left  a  will  to  the 
I'lfect  that  his  property  should  be  given  to  him  who 
should  perform  his  funeral  rites,  whether  it  were  his  daugh- 
ter or  the  cousin.  If  it  could  be  proved  that  the  former 
renounced  her  claim,  and  directed  her  cousin  to  perform  the 
ril<3s,  and  take  the  property  of  the  deceased,  her  claim  would 
l)(!  inadniisr.sible  ;  but  if  no  proof  of  this  be  forthcoming,  the 
(lau;^htrr  by  hiw  is  the  heir,  ami  entitled  to  the  inheritance. 
In  this  case  the  daughter  would  be  obliged  to  pay  the  cousin 
tin?  expenses  which  he  aiight  have  incurred  in  performing  the 
cereiuouies. — T'ltm't,  I)tr>„i/,rr  'l\)fhj  181S. 

Aitiiohhik.^.     (1)  V\uv.    May.  /»    l.'U, /.  I.    (i»>r?  Authority  4) ;   (2) 

P  \M.  /.  :> ;  i:r.  />.  i:w,  /  :> ;  (p .  m,i.  v>uv.  /*.  .'>:».  /;.  -j,  /.  I,  (.<>>« Chap. 

I..  Sec.  J,  Q.   J> 
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Q-  16. — Will  a  man's  property  descend  to  his  married 
daughters  or  to  his  brother's  wife  ? 

-4. — If  the  deceased  was  a  member  of  an  undivided 
family,  and  has  left  no  sons,  his  brothers  will  be  his  heirs, 
and  in  the  absence  of  brothers  their  wives  ;  but  if  the 
deceased  had  separated  [from  his  brothers]  his  daughters 
will  be  his  heirs. — Poona,  December  Slst,  1845. 

Authorities.— (1*)  Vyav.  May.  p.  136,  /,  2,  (See  Chap.  I.,  Sec.  2, 
Q.  3) ;  {2*)  Mit.  Vya?./.  55,  p,  2,  /.  1,  {See  Chap.  I.,  Sec.  2,  Q.  4). 

Rexa&k. — The  brother's  widow  inherits  .only  in  case  the  deceased 
[A)  and  his  brother  (B)  were  united  in  interests,  and  A  died  before  B. 
For  in  this  case  the  share  of -4  would  fall  first  to  B  (Authority  1),  and 
next  to  B*8  wife  (Authority  2). 


Q.  17. — An  inhabitant  of  Gujardth  had  a  daughter-in- 
law,  who  was  pregnant  at  his  death.  He  therefore  trans- 
ferred his  property  by  a  deed  of  gift  to  his  son-in-law,  on 
condition  that  if  the  result  of  the  pregnancy  should  prove  a 
son,  the  whole  of  his  property  should  be  given  to  him,  that 
if  a  daughter,  her  marriage  expenses  should  be  defrayed 
from  the  property,  and  his  daughter-in-law  supported  dur- 
ing her  lifetime  from  the  same  source.  After  having  made 
a  deed  of  gift  to  this  effect,  the  man  died.  His  death  was 
followed  by  that  of  his  daughter-in-law  without  issue,  and 
of  his  son-in-law.  There  is  only  a  daughter  of  the  man, 
I.  e.  the  widow  of  his  son-in-law,  who  obtained  the  gift. 
Can  she  be  considered  the  legal  heir  to  the  property  ? 

A' — When  a  man  makes  a  gift  of  any  thing,  and  at  the 
same  time  retains  his  proprietary  right  to  it,  the  transaction 
cannot  be  considered  a  gift.  This  is  one  of  the  rules  of  the 
Sastra;  and  another  is,  that  when  a  man  dies  without  leav- 
ing male  issne,  and  wife,  his  daughter  is  his  legal  heir.  .  In 
the  case  under  reference,  the  man  who  made  the  gift  of  his 
property  retained  his  right  to  it,  as  shown  by  the  condition 
of  the  grant,  that  the  property  was  wholly  to  pass  to  the 
son  of  his  daughter,  in  case  ho  should  come  into  existence. 
The  deed  of  gift  is  therefore  illegal ;  and  when  it  is  set 
20 
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asidoj    the  daughter    of  the    man    sacceeds. — Khandeth, 
January  4th,  1853. 

AuTHORiTiBS.— (I)  Vyav.  May.  p,  196,  L  6;  (2)  p.  134,  I.  4,  (5«e 
Auth.  4);  {3)p.  121,  /.  2  ;  (4*)  Mit.  Vyav./.  65,  p,  2, 1  1,  (8efCh» 
I.,  Sec.  2,  Q.  4). 

Q.  18. — Can  the  daughter  of  a  deceased  Mah&r  dedicated 
as  a  Murali,  as  well  as  her  son,  be  considered  heirs  to  his 
property  ? 

A. — The  Sastras  are  silent  as  to  the  practice  of  dedicating 
females  as  Muralis.  The  Murali  and  her  son  would,  how- 
ever, according  to  the  custom  of  the  caste,  succeed  to  the 
property  loft  by  her  father. — Dharwar,  August  llth,  1857. 

Authority.— Mit.  Vyav./.  55, p.  2,  /.  1,  (See  Ch.  I.,  Sec.  2,  Q.4). 


Q.  19. — A  deceased  poi'son  has  left  no  male  issue,  bat 
has  left  four  daughters.  Ouc  of  them  became  a  widow  when 
she  was  a  child,  and  therefore  lived  in  lier  father's  house, 
making  herself  useful  to  him  as  a  servant.  The  deceased 
has  a  nephew,  who  lived  separate  from  him.  Which  of 
these  two  persons  will  be  the  heir  ? 

A, — When  a  deceased  person  has  no  widow,  his  daughters 
are  his  heirs.  Of  these,  the  one  who  is  not  married  has  a 
superior  claim  ;  and  when  all  are  married,  the  one  in  poor 
circumstances  has  a  superior  claim.  Tliose  who  are  in  good 
circumstances  are,  howevor,  entitled  to  a  small  share  of  the 
property.  Small  sluin?s  of  the  property  should  be  given  to 
the  wealthy  daughters,  aud  the  rest  to  the  one  in  poor  condi- 
tion. The  nephew,  wlio.se  interests  are  separate,  has  no 
right  whatever. — Ahmed mujijur,  September  2\8t,  1847. 

AiTHORiTiRR. — (1)  Vyav.  May. /i.  137,  /.  G: — 

*'  If  there  be  more  clau<chters  than  one,  they  arc  to  divide  (the  estate), 
and  take  each  fa  share).  In  case  also  where  some  of  them  are  married 
and  some  unmarried,  the  utmarried  ones  alone  (succeed),  by  reaaoB  of 
this  text  of  KAtyuyaiia  :-  '  L<*t  the  widow  succeed  to  her  husband's 
estate,  provided  she  be  chaste,  and  in  default  of  her,  the  daughter 
inherits,  it  unmarried." 

*•  Among  the  married  ones,  when  some  arc  possessed  of  (other)  wealth 
and  others  are  destitute  of  any,  these  (la!»t)  even  will  obtain  (the  estate). 
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From  thit  text  of  Gautana  : — '  A  woman's  property  goes  to  ber 
daughters,  unmarried,  unprovided  for.  Unprovided,  destitute  of  wealth. 
Those  acquainted  with  traditional  law,  hold  tbst  the  word  woman's 
(wife's)  includes  the  father's  also.'  "  (Borradaile,  p.  103  ;  Stokes  H.  L. 
B.86.) 

(2)  Vyav.  May.  p.  83.  /.  3;  (3)  p.  167,  /.  5 ;  (4)  p.  169./.  5  ;  (5)  p. 
156,  /.  6 ;  (6)  p.  165.  /.  5  ;  (7)  Mit.  Vyav./.  46,  p.  2,  /.  14 ;  (8*)/.  68, 
p.  1,/.  5,  {SeeAuth.  1). 

Rbm ARK. — Comparative  poverty  determines  the  preference  of  married 
daughters  to  succeed.— fiaA:46(it  v.  Manchhabdi,  2  Bom.  H.  C.  R.  6 ;  Po/t 
V.  Ndrotum  BapH  et  al,  6  Bom.  H.  C.  R.  193,  A.  C.  J. 


Q.  20. — A  man  of  the  Siidra  caste  has  left  two  widowed 
daughters.     Which  of  them  will  be  his  heir  ? 

A, — The  one   who   is  wealthy   cannot  claim  the  property. 
The  poor  one  will  be  his  heir.     If  both  are  in  similar   cir- 
cumstances, each  should  receive  half  the  property. 
Sholapoor^  September  26th,  1846. 

AuTHomTY. — *Vyav.  May.  p.  137,  /.  6,  {See  Chap.  II.,  Sec.  7,  Q.  19). 

Remark.— S'ee  the  Remark  to  Q.  19. 


Q.  21. — A  deceased  person  has  left  two  daughters^  one  of 
whom  has  applied  for  a  certificate  that  she  is  his  heir. 
Should  it  be  given  to  her  f 

A. — The  two  daughters  have  equal  right  to  the  property 
of  the  deceased,  and  one  of  them  may  therefore  have  a  cer- 
tificate stating  her  right  to  one-half  of  it. — Poona,  October 
I2th,  1846. 

AuTHOEiTY.— Vyav.  May.  p.  137,  /.  6,  {Set  Chap.  II.,  Sec.  7,  Q.  19.) 

Remarks. — In  the  cases  of  Kattama  Nachiar  et  al  v.  Doratinga  aUas 
Gmrwallabay  6  M.  H.  C.  R.  310,  and  RadhaHshen  v.  Rajah  Ram  Mundui 
€i  al,  S  C.  W.  R.  147,  different  views  are  taken  of  the  devolution  of  the 
property  inherited  by  daughters.  See  Appendix  on  Strtdhan,  and  above 
Q.  1.  

SECTION  8— DAUGHTER'S  SON. 

Q.  1. — A  man  died.  There  is  a  widowed  daughter  of 
his  daughter^  and  a  son  of  his  other  daughter.  Which  of 
these  is  the  heir  ?  And  if  both  are  heirs,  in  what  propor- 
tion should  they  share  the  property  ? 
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A. — Tho  daughter's  son  is  the  heir. — Surat,  June  14th, 
1853. 

Authorities.— (I)  Viramitrodaya/.  205,  p.  2,  /.  2,(5wAuth.2);  (2*) 
Mit.  Vynv.f.  58,  ;>.  I,  /.  9:— 

"  By  the  import  of  the  })articlc  *  also  *  (Section  I.  §  2),  the  daugfater't 
son  succeeds  to  the  estate  on  failure  of  daughters.  Thus  Visbnu  says, 
*  If  a  man  leave  neither  son,  nor  son's  son,  nor  (wife,  nor  female)  istae, 
the  daughter's  son  shall  take  his  wealth.  For  in  regard  to  obtequies  of 
ancestors,  daughter's  sons  are  considered  as  son's  sons.' "  (Colebrooke 
Wit.  p.  342  ;  Stokes  II.  L.  B.  441.) 

Rrmark. — Daughters'  sons  take  per  capita^  Ram  Swamth  Pawdey  at 
al  V.  Baboo  Bosdeo  Sinr/h,  2  Agra  II.  C.  R.  1(53 ;  Ramdhun  Sein  et  al  t. 
Kishetikanth  Sein  et  al,  3  C.  S.  D.  A.  R.  100.  They  are  excluded  by  the 
survival  of  any  daughter,  Musst.  Ramdan  v.  Beharee  Loll,  I  N.  W.  P.  H. 
C.  R.  114.  But  in  Radhakishen  v.  Rajnarain  (2  AVyman'sR.  Civil  andCr. 
Reporter  li)2,  a  Bengnl  case),  it  was  held  that  the  son  of  a  daughter, 
who  was  unmarried  at  the  time  of  her  succession,  succeeds  to  the  paternal 
estate,  to  tlie  exclusion  of  her  married  sisters. 


Q.  2. — A  man,  having  survived  his  sou,  died,  leaving  a 
daughter- iu-law,  and  a  daughter's  son.  Which  of  the  two 
succeeds  to  liis  property  ? 

A. — Tlie  daughter-in-law,  by  virtue  of  her  heirship  to  the 
son  of  the  decea.'^od,  will  be  liia  heir.  The  daughter's  son 
will  not  be  the  heir.  Ills  right  is  not  superior  to  that  of  the 
daughter-in-law,  because  it  is  declared  in  tho  Sustras  that 
no  son  should  bo  recognized  as  heir  in  tho  Kali  ago,  other 
than  tlie  beg(>tt(Mi  and  tho  adopted. — Khan<lr,nhy  1848. 

AiTiioKiTY.— (1)  Vvav.  May./}.  134, /.  4 ;  (2*)  Mit.  VVav. /.  68, 
/;.  1,  /.  y,  {Sic  Chap.  II.,  Sec.  8,  Q.  1\ 

IIk.makks. —  1,  The  dauj^hter's  son  inherits,  accordingly  to  Auth.  2^  if 
the  prHndfntlH-r  died  after  his  son.  In  Atnhawoirv.  Rut  ton  Krishna  ei  ai. 
Reports  of  Si-Uc-ted  Cases  0820-40),  1st  Ed.,  p.  132,  2nd  Ed.,;>.  150,  it 
was  held  that  a  dau<:ht(r\*«  son  precedes  a  prandaon's  widow.  Set  Sec.  7 
Q.  4. 

2.  The  ^ustri's  remark  ri ftrs  to  **  the  putrikA-putra,'*  the  son  of 
an  appointed  dsiu;rhter,  who  aeeordinjr  to  the  ancient  law  was  reckoned 
amongst  the  **  twelve  snns,"  Imt  whose  heirship  in  that  character  would 
not  now  be  rt'Coi^nizt'd. 

(^.  '^ — A  man  (11*^1.  ^J^h(»re  are  a  son  of  his  daughter, 
and  ase(N»nd  consin.      Which  ol' these  is  the  heir  ? 
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A, — If  the  deceased  was  a  separated  member  of  the  family, 
his  daughter's  son  is  the  heir.  If  he  and  the  second 
cousin  have  lived  as  members  of  an  undivided  family,  the 
cousin  will  be  his  heir. — Khandesh,  Autfust  2bth,  1853. 

AuTHORiTiBS.— (1)  Vyav.  May.  p.  134,  /.  4;  (2)  p.  138, /.  2,  (See 
Auth.  4) ;  (3*)  Vyav.  May.  p.  136,  /.  2,  (See  Chap.  I.,  Sec.  2,  Q.  3) ; 
a*)  Mit.  Vyav.  /.  68,  p.  1,  /.  9,  (See  Chap.  II.,   Sec.  8,  Q.  1). 

Q.  4. — A  Br&hman  died  without  male  issue.  Whilst  the 
faneral  rites,  includinp^  the  ceremony  of  "  Sapindl/'  were 
performed  from  the  first  day  by  his  brother's  son,  in  con- 
formity with  the  deceased's  direction,  his  daughter's  son 
performed  them  from  the  eleventh  day.  Which  of  these 
will  be  the  heir  of  the  deceased  ?  If  the  brother's  son  is 
entitled  to  the  property,  can  the  costs  of  the  funeral  cere- 
monies performed  by  the  daughter's  son  be  paid  to  her  ? 

A, — When  a  person  who  had  separated  from  his  family 
dies  without  male  issue,  his  first  heir  is  his  widow.  In  her 
absence  his  daughter,  and  if  a  daughter  is  not  in  existence, 
her  son  is  the  heir.  In  the  case  under  reference  the  daughter's 
son,  who  performed  the  funeral  rites,  is  the  heir.  The 
nephew,  who  had  separated  from  the  deceased  and  who 
performed  the  rights  in  accordance  with  the  written  directions 
left  by  the  deceased,  cannot  be  considered  the  heir, 
though  he  is  entitled  to  the  costs  of  the  rites. — Tanna, 
September  6th,  1847. 

Authorities. — (1)  Vyav.  May.;i.  138,  /.  2  : — 

(Vishnu)  : — "  If  a  man  leave  neither  son  nor  son's  son,  nor  (wife,  nor 
female)  issue,  the  daughter's  son  shall  take  his  wealth.  For  in  regard 
to  the  obsequies  of  ancestors,  daughter's  sons  are  considered  son's  sons." 
(Borradaile,  p.  103  ;  Stokes  II.  L.  B.  87.) 

(2)  Manu  IX.  136  :— 

**  By  that  male  child  whom  a  daughter,  whether  formally  appointed  or 
not,  shall  produce  from  a  husband  of  an  equal  class,  the  maternal  grtnd- 
Cstber  becomes  the  grandsire  of  a  son's  son  ;  let  that  son  give  the 
funeral  oblation  and  possess  the  inheritance."  (Colebrooke,  Inh.  p,  343  ; 
Stokes  U.  L.  B.  441.)        _^__ 

Q,  5.— Can  the  male  offspring  of  a  Sudra  woman  by  her 
second  husband  succeed  to  her  father's  property  ? 
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A. — As  there  is  no  prohibition  in  the  S^stra  against 
remarriage  by  a  woman  of  the  SAdra  caste^  it  is  generally 
resorted  to.  The  male  offspring  by  a  remarriage  will  there- 
fore be  the  legal  heir  to  his  maternal  grandfather's  pro- 
perty.— Siidr  Adawltd,  November  I7th,  1838. 

AuTHOBiTiES.— (1)  Mit.  Vyav.  /.  55,  p,  2,  /.  1  ;  (2)/.  68,  p.  I,  L  9, 
{See  Chap.  II.,  Sec.  8,  Q.  I) ;  (3)  Manu.  IX.,  132  ;  (4*)  NirnayasinfUia 
Par.  III.  Pra.  I.  fol.  63,  p.  2,  /.  7  :— 

Since  (the  following  passage)  is  quoted  in  the  Hem&dri  : — 

"  The  remarriage  of  a  married  woman,  the  (double)  share  given  to  mm 
elder  brother,  the  killing  of  cows,  the  (appointment  uf  a  brother  to 
cohabit  with  the)  brother's  wife,  and  (the  carrying  of)  a  water  pot,  theie 
five  (actions)  ought  to  be  avoided  in  the  Kali  (age)." 

Remarks. — 1.  The  Ilindd  Law  of  the  d&stras  forbids  the  remarriage 
of  widows  of  all  classes.  (See  Auth.  4.)  Consequently  the  son  of  a 
remarried  woman  is  to  be  considered  illegitimate,  and  as  sueh  not  quali- 
fied to  inherit  except  under  caste  custom.     See  Ch.  II.,  Sec.  8,  Q.  16. 

2.  As  the  marriage  of  widows  is  legalized  by  Act  XV.  of  1856,  the 
P&t  wife's  son  inherits. 


SECTION  9.— MOTHER. 

Q.  1 . — A  person  executed  a  bond  and  a  deed  of  separa- 
tion in  the  name  of  a  woman  and  her  son.  Can  the  woman 
sue  on  the  bond  after  the  death  of  her  son  ? 

A. — The  mother,  being  the  heir  of  her  son,  can  do  so. 
Poona,  August  llth,  1815. 

Authority. — ♦Mit.  Vyav./.  58,  p.  I,  /.  II : — 

"  On  failure  of  those  heirs,  the  two  parents,  meaning  the  mother  aid 
the  father,  arc  successors  to  the  property. 

"  Although  the  order  in  which  parents  succeed  to  the  eatate  do  not 
clearly  appear  (from  the  tenor  of  the  text ;  Section  I.,  §  2\  since  a  cod- 
junctive  romi)ound  is  declared  to  present  the  meaning  of  ita  aevenl 
terms  at  once,  and  the  omission  of  one  term  and  retention  of  the  odicr 
constitute  an  exception  to  that  (complex  expression),  yet  as  the  woH 
'  mother  '  stands  first  in  the  phrase  into  which  that  is  resolmble,  and  ii 
first  in  the  regular  compound '  mother  and  father,'  when  not  reduced  (to 
the  simpler  form,  pitarau,  '  parents  *)  by  the  omission  of  one  term  and 
retention  of  the  other ;  it  follows  from  the  order  of  the  terms  and  that  of 
the  sense  which  is  thence  deduced,  and  according  to  the  series  thus  pre- 
sented in  answer  to  an  inquiry  concerning  the  order  of  succeaaion,  llMt 
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the  mother  takes  the  estate  in  the  first  instance,  and  on  failure  of  her 
the  father."    (Colebrooke,  Mit.  p.  344 ;  Stokes  H.  L.  B.  441-2.) 

Remarks. — 1.  On  the  mother's  death  the  succession  goes  to  the  then 
next  heir  of  the  son,  according  to  2  Mad.  H.  C.  R.  402  (P.  Bachirajee  v. 
V.  Venkatappadu, 

2.  Manu  gives  apparently  contradictory  directions.  See  Manu  IX. 
1P5,  217.  VijB&ne^ara's  argument  is  controverted  by  Nilakantha.  Vyav. 
May.,  Ch.  IV.,  Sec.  8,  p,  14.  The  Smfiti  ChandrikA  too  rejects  it.  See 
Ch.  XI..  Sec.  3. 

3.  A  mother  of  a  Girasia  is  held  entitled  to  receive  the  Girasi  haks 
from  Government,  upon  the  death  of  her  son,  Bat  Umedba  v.  The 
Coilector  of  Surat,  R.  A.  No.  24  of  1867,  Deeided  30th  November  1870, 
(Bom.  H.  C.  P.  J.  F.  for  18/0). 


Q,  2. — A  son  of  7  years  of  age,  of  a  man  of  the  Parlt 
caste,  died.  His  father  is  in  prison.  The  son's  mother 
has  applied  for  a  certificate  of  heirship.  Can  it  be  granted 
to  her  ? 

A, — The  father  is  the  heir  of  his  son  if  he  should  die  be- 
fore his  marriage,  and  in  the  absence  of  the  father,  his 
mother  is  the  heir. — Poona,  April  VSth,  1857. 

Authorities. — (I)  Vyav.  May.  p.  138,  /.  3;  Mit.  Vyav./.  68,/>.  1, 
/.  11,  (5wChap.  II..  Sec.  9.  Q.  1). 

Remarks. — 1.  There  are  no  special  rules  regarding  the  succession  to 
the  property  of  an  infant. 

2.  If  the  property  of  the  deceased  son  is  separate  property,  as  the  con- 
text of  the  question  seems  to  indicate,  consisting  in  presents  from  relations 
or  friends,  it  falls  under  the  general  rules  which  regulate  the  succession  to 
the  property  of  a  separated  person  who  has  no  male  issue,  and  conse- 
quently the  mother  inherits  before  the  father. 

See  the  case  of  Narasapd  v.  Sakhdrdm,  6  Bom.  H.  C.  R.  215  A.  C.  J. 
and  the  Introduction  and  Appendix  on  Stridhan.  The  estate  which  the 
mother  takes  in  the  property  of  her  deceased  son  is  according  to  the  case 
similar  to  that  which  a  widow  takes  in  that  of  her  deceased  husband. 
See  also  P.  Bachiraja  v.  Venkatappa^  2  M.  II.  C.  R.  402. 


Q.  3. — In  the  case  of  some  money  being  due  to  a  de- 
ceased person,  who  has  a  right  to  claim  the  payment,  his 
mother  or  his  widow  ?  the  latter  being  notorioasly  adnltar- 
ooSj  and  pregnant  by  illicit  intercourse. 
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A, — The  mother  has  the  right  to  recover  the  moneys  eyen 
if  she  be  separate.  The  widow  has  forfeited  her  right  in 
consequence  of  her  bad  conduct. — Ahmednuggur^  September 

25th,  1849. 

Authorities. — (1)  Vyav.  May.  p.  136,  /.  8  : — 

"  But  a  wife  who  does  malicious  acts  injurious  to  her  husband,  who  acta 
improperly,  who  destroys  his  effects,  or  who  takes  delight  in  being  faith- 
less to  his  bed,  is  held  unworthy  of  separate  property."  (Borradaile, 
p.  102;  Stokes  H.  L.  B.  86.) 

(2)  Mit.  Vya?.  /.  55,;?.  2,  /.  I,  {See  Chap.  I.,  Sec.  2,  Q.  4);  (3*) 
/.  58,  p.  1,  /.  11,  {See  Chap.  II.  Sec.  9,  Q.  I). 

Remark. — "  Eveu  if  she  he  separate.*'  It  does  not  matter  whether 
the  mother  lived  with  her  son  or  nut,  since  she  inherits,  on  the  exclusion 
of  deceased's  widow,  as  the  nearest  heir  to  a  "  separate,  not  reunited, 
person,  who  has  no  male  issue." 

Q.  4. — A  man  died,  leaving  two  widows.  One  of  them 
had  a  son,  who  also  died  afterwards.  Which  of  the  survi- 
vors is  entitled  to  the  property  of  the  deceased  as  his  heir  ? 

^1. — The  son  became  heir  of  the  deceased  father,  and  when 
the  son  died,  his  mother  became  his  heir.  The  step -mother 
is  not  his  heir. — Dliarwar,  October  I3th,  1852. 

AuTiioRiTiKS. — (1)  Mit.  Vyav.  /.  55,  p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2, 
Q.  4) ;  (2)/.  55,  p.  2,  /.  7 ;  (3)/.  58,  p.  I,  I.  II,  {See  Chap.  II.,  Sec.  9, 
Q.  1);  (4)  Vyav.  May.  p.  83,  /.  7. 


Q.  5. — A  man  died,  leaving  two  sons  by  two  different 
wives.  The  son  of  the  younger  wife  was  a  minor,  and  his 
share  was  therefore  deposited  by  the  father  with  a  banker- 
The  son  afterwards  died,  lias  his  mother  or  his  step- 
mother the  right  to  inherit  his  property  ? 

A. — The  mother  of  the   deceased. — Ahmcdmiggnr,  April 

:3n/,  1857. 

Authorities.— (1)  Mit.  Vyav. /.  .55,  p.  2, /.  8  ;  (2) /.  51,p.  1, /.  3; 
(3)/.  4(;,  /).  1,  /.  y  ;  (4*)/.  58,  /).  1,  /.  11,  (Sec  Chap.  II.,  Sec.  9, a  1); 
(5)  Vyav.  May.;).  2. 

(^.  0. — On  the  death  of  a  man  his  estate  was  entered  in 
the  public  records  in  the  name  of  his  son.  The  son  subse- 
cjuently  died,  and  there   remained    two  claimants,   namely. 
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the  son's  mother,  who  was  married  by  '^  Pat/'  and  his  step- 
mother, who  was  married  by  "  Lagna/'  In  whose  name  should 
the  estate  be  entered  ? 

A, — If  the  widows  live  together,  the  one  who  by  age 
and  abilities  appears  superior,  should  be  considered  entitled 
to  have  the  property  rogiatored  in  her  name.  If  they  are 
separate  the  mother  of  the  deceased  son  should  have  a  pre- 
ference to  the  other. — Dharwar,  May  bth,  1858. 

Authorities.— (I)  Mit.  Vyav.  /.  20,  p.  I,  /.  16;  (2*) /.  58,  p,  1, 
/.  ll,(SVeCh.  II.,  Sec.  9,  Q.  1). 

Rk-mark. — The  S^tri  seems  to  have  thought  of  the  case  of  two 
widows  who  after  their  husband's  death  became  co-owners  of  his  property, 
Bkuffwandeen  Doobef  v.  Myna  Baee,  11  M.  I.  A.  487.  In  this  case  the 
land  must  be  entered  in  the  name  of  the  deceased  son's  mother,  since  she 
is  the  sole  heir  of  his  property. 


Q.  7. — A  man  died  leaving  a  widow  and  a  son.  He 
held  a  Dcsaigiri  Watan,  which  was  his  ancestral  property. 
The  mother  and  the  son  used  to  manage  the  Watan  con- 
jointly. The  son  afterwards  died,  leaving  a  widow  and  a 
male  child.  The  latter  died  subsequently.  The  question  is, 
whether  the  mother  or  the  grand-mother  of  the  male  child 
id  entitled  by  right  of  inheritance  to  take  the  Desaigiri  and 
other  property  ?     Are  both  of  them  entitled  as  heirs  ? 

A. — The  mother  is  the  nearest  relation  of  the  child.  Sho 
is  entitled  to  inherit  the  property  of  her  son.  She  cannot, 
however,  transfer  the  Desaigiri,  &c.,  to  others  by  sale,  gift, 
or  mortgage.  She  should  live  upon  the  proceeds  of  the 
property. — Sural,  July  20th,  1854. 

Authorities.— (1)  Mit.  Vyav.  /.  55,  p.  2,  /.  13,  {See   Auth.  2);  (2*) 
/.  58.  p.  1,  /.  l\,{See  Chap.  2,  Sec.  9,  Q.  I);  (3)  Vyav.  May.  p.  138.  /.  5, 
(See  Auth.   2);  (4)  p.    135,   /.  2,  {See  Chap.  II.,  Sec.  6  a,  Q.  6);  (5) 
Manu  IX..  187.  

Q-  8. — A  man  possessed  a  house,  and  held  some  cash 
allowances  called  Desaigiri,  Muglui,  Sirpava  Chirde,  and 
Vazifa.  Ue  died  leaving  a  widow  and  a  son.  The  latter,  who 
was  a  minor,  died  subsequently.  The  paternal  uncle  of  the 
man  received  the  Watan  allowances.  The  house  was  ako  iu 
21 
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his  possession.  He  received  a  certificate  declaring  him  to 
be  the  heir  of  his  nephew.  The  man's  widow  has  obtained 
a  certificate  declaring  her  to  be  the  heir  of  her  son.  On  the 
strength  of  this  certificate^  she  claims  the  Watan  allowanccfl. 
These  allowances  are  the  ancestral  property  of  the  family. 
Supposing  the  deceased  son's  grandfather  had  divided  Iu8 
property  between  himself  and  hia  brother,  to  whom  will  the 
right  of  claiming  the  house  and  the  allowances  belong  ?  and 
if  the  division  has  not  taken  place,  to  whom  will  the  same 
right  belong  ? 

A. — On  the  death  of  a  man,  his  son  becomes  his  heir. 
His  right  is  not  affected  by  the  separation  or  union  of  the 
father  and  other  members  of  the  family.  According  to  this 
rule,  the  son  in  the  question  became  heir  of  his  father.  On 
his  death,  his  mother  can  claim  to  be  the  heir  of  her  son. 
She  therefore  has  a  right  to  the  Watan,  house,  and  other 
property  of  the  deceased. — Surat,  July  30/A,  1865. 

AuTiiORiTiBS— (I)  Vyav.  May.  p,  83 ;  (2)  Viramitrodajra/.  193,  p.  1, 
/.  2 ;  (3)  Manu  IX.  137;  (4)  163 ;  (5)  Mit.  Vyav.  /.  58,  p.  1,  /.  II,  {See 
Chap.  II.,  Sec.  9,  Q.  I). 

Remark.— The  mother  inherits  only  in  case  her  husband  or  son  had 
separated  from  the  rest  of  the  family. 


Q.  9. — A  woman  of  the  "  SAdra''  caste  had  a  son  by  her 
first  husband.  She  married  herself  by  the  "  TUt"  ceremony 
to  another  husband,  with  whom  she  and  her  son  lived. 
AVlicn  the  son  came  to  ago  he  was  married  at  the  honso 
of  his  mother's  second  husband.  A  few  years  aflerwarda  the 
son  and  his  wife  died  without  issue.  The  question  is  who 
should  be  considered  his  heir  ? 

A, — The  mother  is  the  heir,  and  not  her  second  husband* 
Foona,  November  2Gth,  1851. 

AuTiioRiTiEs.—(l*)  Mit.  Vvav./.  55,  p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2, 
Q.  4);  (2*)/.  58,  p,  1,  /.  11,  {Sec  Chap.  II.,  Sec.  9.  Q.  1). 

Remark. — Acconliiig  to  Act  XV.,  ISoG,  Section  II.,  the  remarried 
mother  caiiiiut,  it  npi>car8,  inherit  from  her  tirst  husband's  son.  {See  who 
Bk.  I.,  Ch.  VI.,  ^ec.  3,  c  Q.  7.) 
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SECTION  10.— FATHER. 

Q>  1. — Should  tho  younger  brother  or  the  father  of  a 
deceased  person  receive  tho  certificate  of  heirship  ? 

A. — Tho  father  is  tho  proper  heir,  but  the  younger  brother 
may  obtain  tho  certificate  if  his  father  has  no  objection  to 
it. — Rutnaghcrry,  June  llthj  1846. 

Authorities.— (!•)  Mit.  Vyav.  /.  55,  p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2, 
Q.  4  ) ;  (2»)  Mit.  Vyav.  /.  68,  p.  1,  /.  11,  {See  Chap.  II.,  Sec.  9,Q.  1). 

Remark. — Vide  Bajee  Bapooji  v.  Venoobai,  quoted  in  Section  11, 
Q.  1.  

Q.  2. — A  man  brought  up  a  son  of  another  man  and  got 
him  married.  At  the  time  of  the  marriage  he  bestowed 
certain  necessary  jewels  and  articles  of  dress  on  the  bride. 
The  son  died  subsequently  without  issue.  His  widow  con- 
tracted a  "  Pat''  marriage  with  another  man.  It  has  there- 
fore become  necessary  for  tho  woman  to  restore  the  jewels 
and  the  clothes.  The  question  is^  whether  the  property  should 
be  taken  by  the  father  of  the  boy^  or  the  widow  of  the  man 
who  brought  him  up  ? 

A. — The  son  was  not  adopted,  but  was  simply  brought  up 
and  protected  by  the  man.  His  father  therefore  has  a  right 
to  tho  property  mentioned  in  the  question. — Suraty  April 
nth,  1850. 

Authorities.— (!•)  Mit.  Vyav.  /.  55,  p.  2,  L  1,  {See  Chap.  I.,  Sec.  2, 
Q.  4);  (2*)/.  58,  p.  1,  /.  11,  {See  Chap.  II.,  Sec.  9,  Q.  I). 


SECTION  1 1  .—BROTHERS. 

Q.  1 . — Two  brothers  lived  separately  from  each  other  for 
32  years.  One  of  them,  who  had  brought  up  a  girl  and  got 
her  married,  died.  The  question  is,  who  should  be  considered 
his  heir? 

A. — The  surviving  brother  is  tho  heir,  and  not  the  foster- 
daughter. — Ruiaagherry,  March  8th,  1851. 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4.  {See  Auth.  2);  (2)  Mit. 
Vyav./.  55,  p.  2.  /.  1.  {See  Chap  I.,  Sec.  2,  Q.  4). 

Remark. — The  brother  inherits  before  the  widow  of  a  pre-deceaaed 
ton,   Venkapa  f .  Holyava,  $.  A.  No.  GO  of  1873  (Bom.  II.  C.  P.  J.  F. 
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for  1873,  No.  101).  A  separated  father  would  exclude  a  separated  full 
brother,  as  well  as  half-brothers,  who  again,  being  united  with  their 
father,  would  exclude  the  full  brother  of  the  original  proprietor.  Bajte 
Bapoojee  v.  Venoobai,  S.  A.  No.  282  of  1871,  {Ibid,  for  1872,  No.  41). 

Q.  2. — A.  Paradesi  kept  a  woman,  by  whom  he  had  some 
daughters.  There  are  also  his  brothers.  The  Paradesi  is 
dead,  and  the  question  is^  who  should  be  considered  his  heir? 

A. — The  brothers. — Tanna,  June  4th,  1852. 

Authority.— Mit.  Vyav./.  65,  p.  2,  /.  1,  (See  Cb.  1.,  Sec.  2,  Q.  4). 

Q.  3. — A  man  had  three  sous  and  a  nephew  (brother's 
sou),  whose  father  died  when  he  was  only  three  days  old. 
The  man  had  brought  tho  young  child  up  with  his  sons. 
Two  sons  separated  themselves  from  the  rest  of  the  family, 
while  tho  third  and  the  nephew  lived  as  an  undivided  family. 
The  nephew  died,  and  his  widow  remained  with  tho  third 
son,  who  also  afterwards  died.  Tho  question  is,  whether  the 
widow  of  tho  nephew  or  the  two  separated  sons  should 
succeed  to  the  property  of  tho  deceased  person  ? 

A, — The  wife  of  tlio  nephew  has  a  better  claim,  in  case 
the  nephew  and  the  third  son  had  an  identity  of  interest* 
Dhanviu'f  Scjftmihrr  30///,  1857. 

Authority. — Mit.  Vyav./.  55»  p,  2,  /.  1,  [See  Ch  I.,  Sec.  2,  Q.  4). 

Kkmark. — The  facts  of  the  case  api)car  to  be  these.  One  (C)  of  three 
brothers  A,  B,  C,  was  united  in  interests  with  a  married  first  cousia 
(bhrdtrivya)  1),  The  other  two  brothers  had  separated  from  the  third. 
The  first  cousin  D  died.  After  his  death,  his  share  became  the  pro|)crty 
of  the  brother  C,  as  women  cannot  inherit  in  an  undivided  family.  After 
C's  death  his  brothers,  A  and  B,  will  therefore  inherit,  and  not  D*t  wife, 
becatise  she  is  only  a  Sapinda  relation. 

(j,  i. — A  person  divided  his  property  between  his  legiti- 
mate and  illegitimate  sons.  One  of  the  (illegitimate)  bro- 
thers died  without  issue.  Will  the  legitimate  or  illegitimate 
members  of  the  family  be  his  heirs  ? 

A, — Th(5  relatives  of  the   illegitimate  branch  will  be  tho 

lieir.s. — ^^"J[V^'\  181-5. 

AiTiiouiTiKs.— (!♦)  Mit.  Vyav./.  o.'i.  //.  2.  /  1,  {See  Chap.  I.,  Sec. 2, 
Q.  4i;  y:2)f.  68,  ;>.  :\ /.  5 :— 


BK.i.,cn.ii.^ll,Q.5.]  BROTHERS.  165 

"  Among  brothers,  such  as  are  of  the  whole  blood  take  the  inheritance 
in  the  first  instance,  under  the  text  above  cited ;  *  to  the  nearest  sapinda 
the  inheritance  next  belongs  ;'  since  those  of  the  half-blood  are  remote 
through  the  difference  of  mothers."  (Colebrooke,  Mit.j).  347;  Stokes 
H.L.  B.  445.) 

RsMARK. — It  is  not  clearly  stated  whether  the  surviving  relations  of 
the  deceased  are  all  his  brothers,  or  some  brothers  and  some  nephews»  and 
it  is  therefore  impossible  to  say  whether  the  o&stri's  answer  is  correct. 
The  order  of  inheritance  is  this — brothers  of  the  whole  blood,  half-brothers, 
sons  of  brothers  of  the  whole  blood,  sons  of  brothers  of  the  half  blood. 
So  in  Burdwn  Deo  Roy  v.  Pwichoo  Roy,  2  C.  W.  R.  123.  See  above  Sec. 
3,  Q.  12. 

Q.  5. — A  Mirwadi  had  three  wives,  of  whom  the  first  had 
two  sons,  and  the  second  and  the  third  one  each.  The 
husband  and  two  wives  died.  The  widow  who  survived  was 
the  mother  of  the  two  sons.  One  of  these  sons  died  before 
marriage.  The  question  is,  who  will  be  his  heir,  the  uterine 
brother  or  the  half-brothers  ? 

A. — The  order  of  heirs  laid  down  in  the  case  of  death  of  a 
person  who  has  no  male  issue,  and  who  is  a  "  Vibhakta,'^ 
or  a  member  of  a  divided  family,  is  as  follows : — The  widow, 
daughter,  daughter's  son,  father,  mother,  uterine  brothers, 
and  half-brothers ;  when  one  fails,  the  other  succeeds.  If 
the  deceased  had  separated  and  was  unmarried,  his  immediate 
heir  will  be  his  father,  and  in  his  absence,  his  mother.  If 
he  had  not  separated,  his  uterine  and  half-brothers,  who  would 
be  entitled  to  equal  shares  of  the  deceased's  property. 
Khamh'sh,  October  20th,  1849. 

AuTiioRiTiss. — (I)  Mit.  Vyav./.  55,  /).  2,  /.  1,  {See  Chap.  I.,  Sec.  2, 
Q  4) ;  (2*)/.  68,  p.  1,  /.  11,  {See  Chap.  II.,  Sec.  9,  Q.  1). 

Remark. — Father,  Mother. — It  should  be  mother,  father.  See  Mutst. 
Pitum  Koonwar  v.  Joy  Kishen  Dost  et  al,  6  Calc.  VV.  R.  101  C.  R.  In 
the  case  of  Gavwri  Devamma  Garu  v.  Ramandora  Garu,  G  M.  II.  C.  R. 
93,  there  is  an  exposition  of  i\\e  law  relating  to  impartible  pro|)erty 
belonging,  as  an  undivided  estate,  to  a  Hind  A  family,  or  to  one  branch  of 
such  a  family,  jointly  as  to  the  members  of  the  branch,  but  separately  as 
to  the  other  branches,  with  which  a  community  of  interests  exists  as  to 
other  property.     The  Court  say  (page  109)  : — 

**  We  are  of  opinion,  therefore,  that  the  sound  rule  to  lay  down  with 
mpect  to  undivided  or  iftipartible  ancestral  projicrty  is  that  all  the  mem- 
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bers  of  the  family  who,  in  the  way  wc  have  pointed  out,  are  entitled  to 
unity  of  ^lossession  and  community  of  interest  according  to  the  Law  of 
Partition,  are  coheirs,  irrespectively  of  their  degrees  of  agnate  relationship 
to  each  other,  and  that,  on  the  death  of  one  of  them  leaving  a  widow  and 
no  near  Sapindas  in  the  male  line,  the  family  heritage,  both  (Murtible  and 
impartible,  passes  to  the  survivors  or  survivor  to  the  exclusion  of  the 
widow.  But  when  her  husband  was  the  last  survivor,  the  widow's  positioDy 
as  heir  relatively  to  his  other  undivided  kinsmen,  is  similar  to  her  position 
with  respect  to  his  divided  or  self-  and  separately-acquired  property/' 

Q.  G. — A  Sannyasi  is  dead.  There  are  his  brother,  a 
grandson  of  his  other  brother,  and  a  widow  of  tho  third. 
Which  of  these  will  be  his  heir  ? 

A. — That  person  will  be  tho  heir  to  whom  tho  property 
might  have  been  transferred  previous  to  the  man's  becoming 
a  Sannyasi.  But  if  the  property  was  not  transferred  to 
any  one,  and  if  it  constitutes  what  tho  man  possessed 
before  he  became  a  Sannyasi,  it  will  be  inherited  by  his 
brother,  and  in  the  absence  of  a  brother  by  a  brother's  son ; 
and  when  there  is  no  such  son,  the  widow  of  a  brother. 
The  property  which  may  havo  been  acquired  during  the 
time  the  man  was  Sannyilsi,  such  as  his  books,  wooden 
sandals,  muth,  &c.,  will  bo  inherited  by  his  virtuous  disciple. 
AhmcJntujrjnr,  September  2n(l,  1819. 

AuTiiORiTiKS.— (1)  Vyav.  May.  p.  134,  /.  4,  {See  Auth.  4) ;  (2)  p.  140, 
/.  1 ;  (:i*)  Mit.  Vyav.  jr.  58,  p.  2,  /.  5,  (See  Ch.  II.,  Sec.  11,  Q.  4;  (4*) 
/.  55,  p.  2.  /.  1,  {See  Ch.  I.,  Sec.  2.  Q.  4). 

Remark. — Nephews  cannot  take  by  representation  in  competition 
with  the  surviving  brothers  of  a  deceased  co-sharer.  P.  C.  at  10  M.  I. 
A.  504,  {Rampershad  Tewarry  v.  Sheochurn  Doss,  Seedlao  Mit.  Cb.  IL, 
Sec.  4,  p.  8.  

SECTION  12.— HALF-BROTHERS  (a). 

Q.  1 . — There  were  two  half-brothers  of  the  Rajput  caste. 
One  of  them  died  leaving  his  property  in  the  possession  of 

(a)  As  to  the  precedence  of  half-bruthers  over  full  brothers'  sons,  the 
SmritiChandrik&,  Ch.  XL,  S.  4,  para.  5,  follows  the  Mitukshari,  while  the 
Vyav.  May.,  Ch.  IV.,  Sec.  8,  p.  16,  reverses  the  order.  2  Macn.,  p.  II, 
say.^  that  representation  does  not  extend  to  collaterals,  but  the  case  of 
which  he  intends  to  (^ive  the  efl'ect  goes  only  so  fur  as  to  say  that  half* 
brothers  take  after  full  brothers  and  exclude  half-brothers*  sons. 
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his  widow.  She  contracted  a  "  Pat**  marriage  with  another 
man.  The  question  is,  whether  the  widow  or  the  half-brother 
has  right  to  the  property  of  the  deceased  ? 

A. — The  widow  of  the  deceased,  having  remarried  by  the 
rite  of  *'  Pat/*  has   forfeited  her  claim  to  her  former  hus- 
band's property.     The  nephew  has  right  to  inherit  it. 
Broach,  June  29th,  1852. 

Authorities.— (1)  Mit.  Vyav./.  55,  p,  2,  /.  8;  (2)  /.  59,  p.  2,  /.  5, 
(See  Ch.  II.,  Sec.  1 1,  Q.  4). 

Remark. — Begarding  the  loss  of  the  widow's  rights,  See  also  Act  XV., 
1856,  Section  2.  

SECTION  13.— BROTHER'S  SON  (a). 

Q.  1 . — A  parson  died,  and  there  is  his  brother's  son  as 
well  as  a  widow  of  another  brother's  son.  Will  the  widow  be 
the  heir  in  preference  to  the  nephew  ? 

A.—^o.—Tanna,  October  llth,  1847. 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4,  {See  Auth.  2);  (2*)  Mit. 
Vyav./.  55.  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Q.  2. — A  man  died.  His  surviving  relatives  are  four 
nephews  and  a  wife  of  a  nephew.  The  question  is  which  of 
these  is  the  heir  ? 

A. — The  four  nephews  are  heirs.    The  widow  of  a  nephew 

cannot  be  the  heir  of  the  deceased. — Ahnicdub(ul,  July  18th, 

1857. 

Authorities.— (I)  Vyav.  May.;?.  134. 1.4,  {See  Auth.  4) ;  (2)  p.  140, 
/.  1 ;  (3)  p.  140,  /.  6 ;  (4*)  Mit.  Vyav.  /.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2, 

Q.4). 

Remark. — In  default  of  brothers,  brothers'  sons  succeed  taking  per 
capUa,  Brojo  Kishoree  Dossee  v.  Shreenath  Bose,  9  C.  W.  R.  463.  They 
succeed  directly  as  nephews,  not  by  representation  of  their  fatlicrs, 
Brojo  Mohm  Thakoor  v.  Gource  Pershad  et  al,\5  C.  W.  R.  70. 

(a)  See  Introduction  to  Bk.  I.,  Ch.  II.,  Sec.  14,  and  Nirnayasindhu  III., 
f .  95,  /.  17,  quoted  in  Bk.  I.,  Ch.  14,  I.  B.  b.  1,  Q.  1.  Brothers'  sons  ex- 
clude a  son's  widow,  2  Macn.  75.  .  They  arc  amongst  the  heirs  specially 
enumerated.  The  Srofiti  Chandrik&,  Ch.  XI.,  Sec.  4,  para.  26,  places 
the  son  of  a  half-brother  next  after  a  son  of  a  full  brother.  Brother's 
sons  exclude  the  widows  of  the  deceased  in  a  united  family,  Totara 
H  al  ▼. /rffpa,  R.  A.  No.  26  of  18G9,  decided  4th  July  1871,  (Bom. 
H.  C.  P.J.  F.  for  1871) 
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Q.  3. — Who  will  be  tlio  Lcir  to  a  deceased  person^  a 
brother^s  sou  or  a  brother's  daughter  ? 

A. — The  brother's  daughter  cannot  be  the  heir. 
Dharwar,  1845. 

Authority. — ♦  Mit.  Vyav.  /.  55,  p.  2,  /.  1,  (See  Ch.  I.,  Sec.  2,  Q.  4). 

Remark. — Nandapandita  and  Balauibhatta  give  cquiil  shares  to  the 
brother's  daughters.  See  Stokes  II.  L.  B.  415.  ^q  infra  Bk.  I.,  Ch.  II., 
Sec.  15,  B.  II.  (2). 

Q.  4. — A  man  died,  leaving  neither  wife  nor  children, 
lie  has  left  two  rcliitives,  namely,  a  sister-in-law  and  a 
nephew.  Which  of  these  is  the  heir  of  the  deceased  ?  The 
sister-in-law  has  sold  a  house  of  the  deceased  without  the 
consent  of  her  son.     Is  this  a  legal  sale  ?        * 

A. — When  a  man  dies  without  male  issue,  his  widow  be- 
comes his  heir.  When  there  is  no  widow,  his  daughter^  and 
in  her  absence,  her  son  is  the  rightful  heir.  In  the  absence 
of  a  daughter's  son,  the  parents,  and  in  their  absence,  the 
uterine  brothers,  and  in  their  absence,  the  nephews  are  the 
heirs.  This  is  the  rule  of  succession  laid  down  in  the 
Siistra.  According  to  it  a  sister-in-law  cannot  bo  the  heir 
while  there  is  a  nephew  alive.  The  sale  effected  by  the 
widow  without  her  son's  consent  cannot  be  considered 
legal. — Ahnirthihatl,  January  Slnf,  1852. 

Authorities— (1)  Vyav.  May.  p.  134,  /.  4,  {See  Auth.  2);  (2*)  MiC. 
Vyav./.  fyo,  p.  2.  /.  1,  (See  Ch.  L,  Sec.  2,  Q.  4). 

Q,  5. — A  man  died.  His  surviving  relatives  are  a  nephoir 
and  a  son  of  another  nephew.     Which  of  these  is  his  heir? 

A. — The  nephew  is  the  heir.  The  son  of  a  nephew 
cannot  be  considered  the  heir  while  a  nephew  is  alive. — 
Ahmrtliiiitjjnr,  Jul  if  8th,  18oG. 

Authorities.— (I)  Vyav.  May.;;.  1.34.  /.  4,  [See  Aulh.  2);  (2*)  Mit. 
Vyav./.  55,  p.  2,  /.  1,  {^Scc  Ch.  I.,  Sec.  2,  Q.  4). 

Q.  C. — If  a  deceased  person  has  left  a  sister  and  some 
nephews,  which  of  them  will  be  his  heir? 

A. — If  the  deceiiseil  and  his  nephews  were  undivided  in 
iutereat,  the  nephewo  will  be  his  heirs  ;  but  if  they  were  scpa- 
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rated,  the  sister  will  be   his  heir. — Ahmednuggur,   December 
SUt,  1846. 

Authority.— ♦Mit.  Vyav  /.  66.  p.  2.  /.  1,  (See  Ch.  I.,  Sec.  2,  Q.  4). 

Remark. — The  nephews  (brother's  sons)  are  the  heirs  in  every  case. 
They  take  per  stirpes  according  to  the  Subodhini»  but  this  is  met  by 
B&lambhatta  with  the  argument  that,  as  a  brother  has  not  a  vested 
interest  like  a  son,  be  cannot  transmit  it,  and  therefore  the  brothers'  sons 
take/>er  capita.     See  1  Macn.  27, 


Q.  7. — A  man  separated  from  the  rest  of  the  members  of 
his  family.  Afterwards  he  died.  His  sisters  claim  the 
right  of  inheritance.  The  grandmother  and  the  nephew  of 
the  deceased  have  objected  to  their  claim.  The  question  is, 
which  of  these  three  relatives  is  the  heir  of  the  deceased  ? 

A. — If  the  deceased  was  a  separated  member  of  his  family, 
and  if  he  had  no  son,  his  nephew  is  his  heir.  When  there 
is  no  nephew,  the  mother  of  the  deceased's  father,  and  in 
her  absence,  his  sisters  are  his  heirs. — Sural,  October  Wth, 
1845. 

Authorities. — (1*)  Mit.  Vyav./.  55,  p.  2,  /.  1,  {See  Chap.  I.,  Sec  2, 
Q.  4) ;  (2*)  Manu  IX.,  217  :— 

"The  mother  also  being  dead,  the  paternal  grandfather  and  grand- 
Bsother  take  the  heritage  on  failure  of  brothers  and  nephews." 

Q.  8. — Who  will  be  the  heir  of  a  deceased  person,  hia 
kept  woman  or  his  brother's  son  ? 

A. — The  nephew  is  the  heir,  bat  the  kept  woman  will  be 
entitled  to  a  maintenance. — Dhanvar,  1846. 

Authorities —(1*)  Mit.  Vyav./.  55, />.  2,1.  l,(5feChap.  1.,  Sec.  2, 
Q  4);  (2*j/.  67.  p.  1,  /.  6.  {See  Chap.  II.,  Sec.  3,  Q.  3). 
Remark.— See  Vritulavwidas  v.  Yemumbai,  12  Bom.  H.  C  R.  229. 


Q.  9. — There  were  two  brothers,  Uderam  and  HAma.  The 
latter  had  kept  a  woman,  by  whom  he  had  a  son.  After  his 
death  Uder&m  protected  the  son  and  got  him  married.  The 
woman  and  Udenkm  died.  Can  the  illegitimate  son  of 
Huma  be  the  heir  of  the  deceased  Uderam  ? 

4. — He  may  be  considered  the  heir,  if,  according  to  the 
coBtom  of  the  M4rwadis,  there  is  no  objection  to  his  sqccm- 
22 
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sioQ ;  but  if  it  is  contrary  to  the  custom^  he  will  be  entitled 
to  whatever  he  may  have  received  from  his  udcIo  as  a  mark 
of  his  affection,  and  if  the  sou  is  a  minor^  the  Sirkdr  should 
make  a  provision  for  his  protection  till  he  attains  to  the 
proper  age,  and  the  rest  of  the  property  may  be  taken  by 
Government. — Ahme'hinggur,  March  8th,  1847. 

AiTHORiTV. — Vyav.  May.  p.  7,  /.  1  : — 

"  Thus  Brihaspati  says  :  — *  Let  all  rules  of  each  country,  caste,  and 
fainilV)  that  have  been  divided  and  preserved  from  ancient  timet,  be  itill 
observed  in  the  same  way,  otherwise  the  subjects  will  rise  in  rebellion.* " 
(Borrndaile,  p.  7  ;  Stokes  II.  L.  B.  15.)  (Compare  also  Manu  VIIL,  41.) 

Cf.  10. — A  villaf^o  was  granted  on  hereditary  In&m  tenure 
to  a  younger  brother.  The  grantee  subsequently  died  with- 
out issue,  but  there  are  sons  of  his  brother.  Can  the  Sanad, 
declaring  the  grant  to  bo  "  VaiTisaparampara/'  be  construed 
to  extend  the  Ijencfit  of  the  grant  to  the  nephews  of  the 
grantee  ? 

^1. — Tlio  grantee  was  a  Br&hman.  By  reason  of  the  grant 
he  brcauie  proprietor  of  the  village.  After  his  deaths  the  sur- 
viving members  of  his  family  have  a  right  to  his  property. 
A  king  is  ])rnl:ibited  from  taking  any  property  of  a  Br&h* 
man,  even  thouLrli  he  mav  have  at  his  death  left  it  withont 
an  lioir.  If  the  deceased  has  left  no  other  heir  than  his 
nephews,  tln-y  will  be  his  heirs  entitled  to  the  village.— 
S^t'h'  .Unirhif,  S'pffrnher  8th,  1837. 

Ai"nioiUTii:s. — i  1*)  Amarakosa,  Book  II.,  Chapter  7«  1: — Amtra- 
simha  here  cmiHieratrs  rawi<?'7  amongst  the  words  for  lineage.  5ee  altO 
Wilson's    San.sk fit  Dictionary. 

it*\  Virainiiiu<hna.  /.  l?()l.  ;;.  1,  /.  I  : — '^  A  son  and  a  daughter  both 
continue  the  raci*  of  tlie  father.'* 

Ukm.vrks. — 1.  By  th(»  term  **  Vamsa-parampard"  are  underttood 
•*  malt*  "  and  **  fctnnle"  descendants  in  the  direct  line,  but  never  brotheiB 
or  hrothcrs'  sons.  Cou'icquently  the  nephews,  in  the  case  stated,  bare  no 
title  to  the  property.  See  ahovc,  Section  6.v,  Q.  8.  for  the  case  of  a  widoir 
siirccj^linj^  to  separate  property,  such  as  an  inuin  would  generally  be,  &• 
Bk.  II.,  Introd.  A  ^rant  to  n  man  and  his  heirs  does  not  constitute  an 
estite  inalii]n»l»h\  Krish'fi  Rao  Gaiiesh  v.  Ratir;  Rdo  ei  al,  4  Bom.  H. 
C  n.  1  A.  C  J.  ;  H'lf'i  ji  T'rnunjiy.  Oodatsing  etnl,  R.  A.  No.  47  of  1871, 
Rom.  II   C.  P  J.  V  1H7J.  No.  33\ 
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2.  As  to  the  construction  of  grants  by  the  sovereign  power,  See 
the  judgment  of  Westropp,  J.,  in  Krishnarao  v.  Rangrao,  4  Bom.  H.  C. 
R.  1.  A.  C.  J.  There  the  grant  being  to  N.  G.  and  his  children  "  and 
their  descendants  in  lineal  succession  for  generation  after  generation  and 
for  ever."  it  was  construed  as  conveying  an  alienable  title.  Grants  for 
religious  purposes  are  generally  in  perpetuity  and  inalienable,  ibid.  As  to 
a  perpetual  pension,  see  Chandrasekhrdm  v.  Uhvarddt,  Mis.  Ap.  No.  10 
of  1877,  Bom.  H.  C.  P.  J.  F.  for  1877,  p.  261,  in  which  case,  the  incum- 
brance  was  sustained  against  the  heirs  of  a  mortgagor. 


SECTION  14.— GOTRAJAS  (GENTILES). 

Introductory  Remark. 

1.  As  the  determination  of  the  exact  order  in  which  the  Gotrajas 
inherit  presents  considerable  difficulties,  on  account  of  the  differences  of 
opinion  appearing  in  the  Law  books  which  have  authority  in  this  Presi- 
dency, as  well  as  on  account  of  the  merely  fragmentary  manner  in  which 
they  discuss  the  nicer  points  of  the  subject,  it  seems  advisable  to  give 
•ome  account  of  the  principles  according  to  which  the  cases  falling  under 
this  Section  have  been  arranged. 

2.  The  term  '*  Gotraja"  designates,  according  to  the  MitAkshar&, 
MayOkha,  and  Manu  IX.  217 — 1,  the  paternal  grandmother ;  2,the  Gotraja- 
Sapindas ;  and  3,  the  Gotraja-Sam&nodakas.  As  there  are  no  cases 
referring  to  the  paternal  grandmother  (a),  the  Gotraja-Sapindas  occupy 
here  the  first  place.  (I.)  Amongst  these  have  been  placed,  first  (A),  those 
whose  right  to  inherit  is  expressly  mentioned  in  the  Mit&kshar&,  the 
Vlramitrodaya,  and  the  Mayt!ikha.  The  Mit4kshar&  (with  which  the 
Viramitrodaya  agrees  perfectly)  names  the  following  Gotri^jas  as  entitled 
to  inherit,  after  the  paternal  grandmother,  the  property  of  a  divided  male. 
(Coiebrooke,  Mit.  p.  360;  Stokes  H.  L.  B.  446.) 

1,  The  paternal  grandfather;  2,  the  father's  brothers ;  3,  the  father's 
brothers*  sons  ;  4,  the  paternal  great-grandmother  ;  5,  the  paternal  great- 
grandfather ;  6,  the  patemnl  grandfather's  brothers ;  7,  the  paternal 
grandfather's  brother's  sons  ;  and  this  order  of  heirs  is  to  be  repeated  up 
to  the  seventh  ancestor. 

The  Mayflkha  lays  down  the  following  order  : — 

1,  The  uterine  sister  ;  2,  the  paternal  grandfather  and  the  half-brothers, 
as  joint  heirs ;  3,  the  paternal  great-grandfather,  the  futher's  brother,  and 
the  sons  of  half-brothers,  as  joint  heirs  ;  nnd  so  on,  all  the  Gotrajas  up  to 
the  seventh  ancestor,  acco.'ding  to  the  nearness  of  their  relationship.  But 
aa  Mr.  Colebroke  remarks  (Mit.  p.  350,  Note),  it  is  by  no  means  clear  bow 
the  remoter  heirs  are  to  follow  one  another. 


(a)  See  Section  13.  Q  7 
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3.  Though  in  general  the  Mitdksliar&  possesses  the  greatest  authority 
in  this  Presidency,  and  it  would  therefore  seem  necessary  to  follow  its 
order,  it  was  nevertheless  in  this  instance  impossible  altogether  to  neglect 
the  May (^k  ha,  since  it  is  asserted  by  the  ^stri,  who  assisted  in  the  com- 
pilation of  the  Digest  (and  the  answers  to  Q.  1 — 4  of  Sec.  14  I.  a,  1,  bear 
out  his  statement)  that  in  Gujar&th  the  MayCikha  partially  prevails  over 
the  Mitdkshara,  and  the  sister  is  there  allowed  to  inherit  immediately  after 
the  paternal  grandmother  (a).  Consequently  the  Brst  place  has  been 
assigned  to  her  in  the  following  Section.  In  order  to  avoid  a  division  of  the 
cases  referring  to  the  sister's  right  of  inheritance,  those  from  the  Dekhan 
and  Konkan,  decided  in  her  favour,  have  been  subjoined  to  those  from 
GujnrAth,  though,  iiccording  to  the  Mit&kshar&,  they  would  more  pro\ter\j 
be  included  in  Section  15. 

4.  The  rases  which  refer  to  the  right  of  the  Gotrajas,  not  mentioned 
in  the  Mitak^hnrri  am)  Maulkha,  form  the  second  division  (B),  and  have 
been  classed  under  t«o  headings;  a,  males ;  6,  females;  because  the 
rights  of  the  latter  d<'pend  on  principles  less  generally  accepted  than 
those  recognized  as  applicable  to  the  former. 

5.  The  questions,  whether  the  Gotraja-Sapii.flas,  who  are  not  expressly 
mcntione<l  in  the  Law  hooks,  liave  any  right  to  inherit,  atid,  if  they  have, 
in  what  order  they  succeed,  are  not  easy  to  decide.  As  regards  the 
males,  the  Sustris  have  c  Mifidently  asserted  their  rights  {See  Sec.  14,  I-, 
B.  a.  1  and  2i  and  quoted  as  authority  for  their  opinions  the  passage  of 
the  Mitiikshara  iV\av./.  55,  p.  2,  /.  1,  See  Chapter  I..  Sec.  2,  Q.  4,  and 
Stokes  II.  L.  B.  427;,  which  ii:«mos  the  Goirajaa  as  heirs.  It  appears 
therefore  that  they  considered  the  series  of  Gotraja-Snpinda  heirs,  given 
by  VijiiAni'svara  ((^oK  brook,  Mit.  /.  c.)  as  not  exhaustive^  nor  intended  to 
exclude  otliers  than  thosj  named,  but  only  as  an  exemplification  of  the 
general  doctrine.  The  '<ame  opinion  ha«  uUo  been  advocated  by  the  Sdstris 
in  othrr  parl:>  of  In^lia,  whj're  the  .Mitakshara  is  the  ruling  autliority  (6), 
ns  well  as  by  Mr.  Vinti\ak  Sastri,  the  hit"  Law  Officer  of  iht*  High  Court 
of  Bombay.  Moreov(  r  this  view  un^  adopted  by  Mr.  Harrington  in  the 
CSC  of  Jh'tf  Zhnhho  Luiinou/h  Tho  and  othrrs  v.  Rojunder  Snrain  Ra» 
an}  Coon'^r  Mnh'iitUr  Xanrin  Rnn   r\,  and  thf  Privy  Council,  on  Appeal, 

(tfj  Vvmykrno  Annmlrnr)  v.  Lnkshtnihni,  &c.,  1  Bom.  H.  C.  R.  117,  and 
9  M.  I.  A    517. 

{h)  See  H.  Srf^'fk'niith  D't/ffce  v.  Sohib  Pcrlhnd  Sein,  Morley,  Digest. 
New  Series,/).  187.  N.).  14  ;  Ri'tch^ptiUy  Dutt  ^t  al  v.  Rtijunder  XarmM 
Raeet  al,  2  M.  I.  A    Ll?.  KiS 

(c)  Moorr,  Iti  lian  Appeal,  /.  c.  This  \ icw  is  confirmed  at  13  M.  I.  A. 
3V3  Bhyah  ll'imn  !<,'nyh  v.  Ishijih  I'rur  Siiigh).  So  in  6  Beng.  L.  R. 
442  {Thakur  Jilnath  Si'i^h  v.  The  Court  of  Wards.) 


»E.I.,CH.II.,8.14,IN.B1M.]  GOTRAJAS.  1 73 

coofirmed  his  judgment.  Mr.  Harrington,  after  having  proved  thnt  the 
word  putra,  *  son/  is  used  in  the  Mit&kshard  and  Subodhini,  as  a  general 
term  for  descendant  or  male  issue,  say^,  in  bis  review  of  the  opinions  of 
the  S&stris,  (p.  157)  :  — 

**  The  same  construction  mnst,  I  think,  be  put  on  the  words  '  sons '  and 
'  issue'  (putra  and  sunavah)  in  the  fourth  and  fifth  paragraphs  of  the  fifth 
Section  and  second  Chapter  of  the  Mit&kshnr&  (a),  and  this  interpreta- 
tion is  indeed  indicated  by  other  expressions  of  the  same  paragraphs,  viz., 
on  failure  of  the  fathers  and  on  failure  of  the  paternal  grandfather's  line 
(Sant&na).  To  adopt  the  construction  proposed  by  the  Appellant  would 
be  to  cut  off  all  the  descendants  below  the  grandson  of  the  father,  grand- 
father, and  every  other  ancestor,  and  would  render  nugatory  the  provisions 
in  the  Mit&kshara  (6),  as  well  as  other  books  of  law,  which  expressly  state 
the  succession  of  kindred  belonging  to  the  same  family,  as  far  as  the  limits 
of  knowledge  as  to  birth  and  name  extend'*  (c). 

But  the  opinion,  that  Vijii&nesvara's  scries  of  heirs  is  not  intended 
to  be  exhaustive,  may  be  strengthened  by  some  further  arguments. 
Firstly,  if  it  were  intended  to  be  exhaustive,  not  only  would  the  provision 
that  the  Gotraja-Sam&nodakas  may  inherit  as  far  as  name  and  knowledge 
of  birth  extend,  ns  Mr.  Harrington  observes,  be  rendered  nugatory,  but 
virtually  all  the  Sam&nodakas  and  one  line  of  the  Sapindns  would  be  ex- 
cluded from  the  succession.  For  it  is  hardly  possible  that  the  seventh 
ancestor  and  his  sons  and  grandsons  could  be  alive  at  the  time  of  the  death 
of  the  seventh  descendant ;  and  this  improbability  increases  with  every 
grade  among  the  Sam&nodakas,  who  extend  to  the  fourteenth  ancestor 
and  are  to  inherit  in  the  same  order  as  the  Ootraja-Sapindas,  t  e.,  1,  female 
ancestor;  2,  mnle  ancestor;  3,  their  sons;  4,  and  grandsons.  But, 
■ccondly,  the  definition  of  the  word  Sapinda,  which  Vijii&ne6varn  gives 
in  the    fir<»t   chapter   of   the    MitAkshard,   clearly    shows   that     all    the 

[a]  Colebrooke,  Mit.  p.  350  ;  Stokes  H.  L.  B.  446-7  :— 

4.  *•  Here  on  failure  of  the  father's  descendants,  the  heirs  are  succes- 
sively the  paternal  grandmother,  the  paternal  grandfather,  the  uncles,  and 
their  sons. 

5.  "  On  failure  of  the  paternal  grandfather's  line,  the  paternal  great- 
grandmother,  the  great-grandfather,  his  sons  and  their  issue,  inherit.  In 
this  manner  must  be  understood  the  succesHJon  of  kindred  belonging  to 
the  same  general  family,  and  connected  by  funeral  oblations." 

ib)  Colebrooke,  Mit.  p.  351  ;  Stokes  H.  L.  B.  447. 

(c)  Compare  also  Shoodhyan  v.  Mohun  Pandcy  et  al.  Reports  of  S.  D.  A., 
N.  W.  P.  1863,  II.,  p.  134  ;  and  Duroo  Singh  v  Rat  Singh  et  al.  Ibid.  1864, 
f.623. 
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unmentioned  descendants  of  the  lines  of  the  various  ancestors,  down  to  the 
seventh  degree,  as  well  as  the  descendants  of  the  deceased  person,  down 
to  the  seventh,  inherit.  For  Vijfianeavara  says  (Ach&rak&nda  /.  6,  p.  \, 
/.  15)  (a),  when  he  explains  the  verse  I.  52,  of  Y&juayalkya,  in  which 
it  is  declared  that  a  man  shall  marry  a  girl  who  is  not  his  Sapinda :  — 

"  (fie  should  marry  a  girl,  who  is  non-Sapinda  (with  himself).  She  is 
called  his  Sapinda  who  has  (particles  of)  the  body  (of  some  ancestor,  &c.) 
in  common  (with  him).  Non-Snpinda  means  not  his  Sapinda.  Such  a 
one  (he  should  marry).  Sapinda-relntianship  arises  between  two  people 
through  their  being  connected  by  particles  of  one  body.  Thus  the  son  stands 
in  Sapinda-relationship  to  his  father  because  of  •particles  of  his  father's 
body  having  entered  (his).  In  like  (manner  stands  the  grandson  in  Sapin- 
da-relationship)  to  his  paternal  grandfather  and  the  rest,  because  through 
his  father  particles  of  his  (grandfather's)  body  have  entered  into  (his  own). 
Just  so  is  (the  son  a  Sapin. da-relation)  of  his  mother,  because  particles  of 
his  mother's  body  have  entered  (into  his).  Likewise  (the  grandson  stands 
in  Sapinda-relationship)  to  his  maternal  grandfather  and  the  rest  through 
his  mother.  So  also  [i.s  the  nephew)  a  Sapinda-relation  of  his  matemal 
aunts  and  uncles,  and  the  rest,  because  particles  of  the  same  body  (the 
paternal  grandfather^  have  entered  into  (his  and  theirs);  Hkewise  (does  he 
stand  in  Sapinda-relationship)  with  paternal  uncles  and  aunts,  and  the 
rest.  So  also  the  wife  and  the  husband  (are  Sapinda-relations  to  each 
otlierl,  becaus**  they  together  be;^et  one  body  (the  son).  In  like  m:tnner 
brothers*  wives  also  are  i.Sapin'Ja-relations  to  e.ich  other),  because  they 
produce  one  body  vthc  s^on),  with  tho*e  (severally)  who  have  sprung  from 
one  body  i.  e.  because  they  bring  forth  sons  by  their  union  with  the 
offspring  of  one  person,  and  thus  their  husbands'  father  is  the  common 
bond  which  connects  them).  Therefore  one  ought  to  know  that,  wherever 
the  word  S  ipindi  is  used,  there  exists  (between  the  persms  to  tihom 
it  is  applied)  a  connection  with  one  body,  either  immediately  or  by 
descent"  (b). 

After  refutinj^  some  objections  which  mi^^ht  be  raised  against  this  defi- 
nition, and  after  discussing  the  latter  part  of  Yaju.  I.  52,  and  the  first 
half  of  Yaju.  I.  V^,  Vijfianesvara  again  recurs  to  the  question,  who  the 
Gotraja-Sapinda  are.      Mit&kshar&,/.  7,  p    1,  /.  7  : — 


#  

(a)  The  SamskaramayQkha  adopts  this  theory.  The  Dharmasindhii 
states  merely  the  two  theories,  leaf  63  (Bombay  Edition),  Part  I.  (p.  353, 
Mar&thi,  Savat  1931),  It  is  glanced  at  in  Vyav.  May.  Ch.  IV.,  Sec.  5, 
p.  22,  and  supported  in  the  Oatt.  Mi  in.  Sec.  G.  para.  9,  by  a  reference  to 
Manu. 

(b)  At  page  34  of  2  Bcng.  L.  R.  33  (Amrifa  Kuman  Debi  ▼.  Lokhi- 
narayan)  is  a  passage  to  the  tame  effect  from  Par&^ara  M&dhava. 
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"  In  the  explanation  of  the  word  '  asapindftm '  (non-Sapinda,  Terse  52), 
it  has  been  said  that  Sapinda- relation  arises  from  the  circumstance  that 
particles  of  one  body  have  entered  into  (the  bodies  of  the  persons  thus 
related)  either  immediately  or  through  (transmission  by)  descent.  But 
inasmuch  as  (this  definition)  would  be  too  wide,  since  such  a  relationship 
eiistt  in  the  eternal  circle  of  births,  in  some  manner  or  other,  between 
all  men,  therefore  the  author  (Y&juavalkya)  says  : — 

Vs.  53.  "  After  the  fifth  ancestor  on  the  mother's  and  after  the 
seventh  on  the  father's  side."— On  the  mother's  side,  in  the  mother's 
line,  after  the  fifth,  on  the  father's  side,  in  the  father's  line,  after  the 
seventh  (ancestor),  the  Sapinda-relationship  ceases ;  these  latter  two 
words  must  be  understood ;  and  therefore  the  word  Sapinda,  which  on 
account  of  its  (etymological)  import,  *  (connected  by  having  in  common) 
particles  (of  one  body) '  would  apply  to  all  men,  is  restricted  in  its  signi- 
fication, just  as  the  word  pankaja  (which  ctymologically  means  "  growing 
in  the  mud,"  and  therefore  would  apply  to  all  plants  growing  in  the  mud, 
designates  the  lotus  only)  and  the  like ;  and  thus  the  six  ascendants, 
beginning  with  the  father,  and  the  six  descendants,  beginning  with  the  son, 
and  one's  self  (counted)  as  the  seventh  (in  each  case),  are  Sapinda-rela- 
tioQS.  In  case  of  a  division  of  the  line  also,  one  ought  to  count  up  to 
the  seventh  (ancestor),  including  him  with  whom  the  division  of  the 
line  begins,  {e.g.  two  collaterals,  A  and  B  are  Sapindas,  if  the  common 
ancestor  is  not  further  removed  from  either  of  them  than  six  degrees), 
and  thus  must  the  counting  of  the  (Sapinda-relationship)  be  made  in 
every  case."  See  Dattakamimainsa,  Sec.  VI.  pi.  27,  28  and  notes  ; 
Stokes  H.  L.  R.  605-6 ;  and  Bhyah  Ram  Singh  v.  Bhyah  Ugur  Sifigh,  13 
M.  I.  A,  p.  380. 

From  this  passage  the  following  conclusions  may  be  drawn  (a) : — 

1.  VijQAnesvara  supposes  the  Sapincla-relationship  to  be  based,  not 
on  the  presentation  of  funeral  oblations,  but  on  descent  from  a  common 
ancestor,  and  in  the  case  of  females  also  on  marriage  with  descendants 
from  a  common  ancestor. 

2.  That  all  blood  relations  within  six  degrees,  together  with  the 
wives  of  the  males  amongst  them,  are  Sapinda-relations  to  each  other. 
See  Lakshmibai  v.  Jayaram  Hart  et  al,  6  Bom.  H.  C.  R.  152  A.  C.  J.;  and 
Lallubhai  v.  Mancooverbai. 

The  bearing  of  these  points  on  the  definition  of  the  "  Gotraja-Sapindas," 
as  well  as  on  the  interpretation  of  the  passage  referring  to  their  rights  of 
inheritance,  is  obvious.  It  appears  that  the  series  of  heirs  given  there  ia 
not  exhaustive,   and   that  the  term  **  Qotraja- Sapindas"  designates,   if 


(a)  See  Amrita  Kumari  Debt  v.  Lakhinarayan,  2  Beng.  L.  R.  33  P.  B.  R. 
See  also  Coulanges  La  Cit^  Antique,  64. 
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applied  to  malei  onlj,  nil  those  who  are  blood  relationi  within  the  aizth 
degree,  and  who  belong  to  one  family,  i.t.  bear  one  name.  Ifthu  itier- 
ence  i*  accepted,  all  these  peraoni  are  entitled  to  inherit  according  to 
the  passage  of  the  Mitikk^liar^  givcu  abnve  (a). 

The  only  remaining  quesliou  is,  in  which  order  the  Ootraja-Sapqidu, 
who  are  not  mentioned  in  the  iMitakahBr&,  are  to  be  placed.  The  prw> 
ciple  sitggestoil  by  Mr.  Harrington,  namely,  to  roatinne  each  line  of 
heirs  down  to  tin.-  serenth  persou,  nnd  thus  to  allow,  firat  the  brother*! 
descendants  to  inherit,  next  the  paternal  uncle's  descendanta,  and  ao  oa, 
can  easily  be  curried  out  in  the  case  of  the  paternal  uncle'a  line  and  thoM 
descended  from  the  sons  of  remoter  ancestors.  But  it  it  impoiaible  to 
allow  the  brother's  grandsoiis,  great -grnuds^ns,  and  remoter  deaeendaata 
to  inherit  befuru  the  (mteruHl  grandmother,  since  the  right  of  the  latter 
to  succeed  immediately  after  the  brothcr'a  sons  is  clearly  settled,  not  mdj 
in  the    Mitakslmrfi.  but  In  all  the  liin'  book*  of  the   Benarea   Schoola 


(a)  The  futtoning  tnhte  will  serve  to  sliovr  the  extent   of  the  C 
Snpiada  relatiunship,  as  far  as  the  male*  are  concerned : — 
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and  in  the  Mayt^kha  (a).  Besides,  under  this  arrangement,  the  remoter 
descendants  of  the  deceased  himself,  as  great-great-grandsons,  who 
possibly  might  be  in  existence  at  the  great-great-grandfather's  death* 
would  be  lost  sight  of  altogether.  In  order  to  provide  for  the  rights  of 
these  persons,  who  undeniably  have  a  right  to  inherit,  they  might  either 
be  considered  as  co-heirs  with  the  descendants  of  the  paternal  uncle,  who 
are  equally  distant  from  the  deceased,  or  placed  after  the  paternal  grand- 
mother, and  before  the  paternal  grandfather,  viz,  1,  paternal  grandmother ; 
2,  deceased*s  great -great -grandsons,  or  remoter  descendants  to  No.  7,  if 
living ;  3,  brother's  grandsons,  brother's  great-grandsons,  brother's  great- 
great-grandsons  and  their  sons ;  4,  paternal  grandfather.  The  second 
arranicement  seems  to  be  the  more  satisfactory,  as  it  follows  the  principle 
indicated  by  the  Mit4kshar&,  that  the  succession  is  to  go  to  the  direct  and 
the  several  collateral  lines,  after  providing  for  the  grandmother  conform- 
ably to  Manu*s  text  in  her  favour,  in  the  order  in  which  they  branch  from 
the  common  stem. 

6.  As  regards  the  female  Gotraja-Sapindas,  who  occupy  the  next 
division  (I.  B.  b.),  their  right  to  inherit  is  still  less  generally  recognited 
than  that  of  the  males. 

a.  According  to  the  doctrines  of  the  Bengal  and  the  Madras  school  of 
lawyers,  as  represented  by  Jimiltav&hana  (b)  and  the  Smriti  Chandrikft, 
females  are  in  general  incapable  of  inheriting,  and  this  disability  can  be 
removed  only  by  special  texts  of  the  Dharmas^stras.  The  authority  for 
this  view  is  Baudh&yana,  the  reputed  founder  of  one  of  the  schools  of  the 
Black  Yajurveda,  who,  in  his  turn,  quotes  a  passage  of  his  Veda  to 
support  his  opinion.    He  says,  Prasna  II.  k.  2  : — 

*'  A  woman  is  not  entitled  to  inherit ;  for  thus  says  the  Veda,  females 
and  persons  deficient  in  an  organ  of  sense  (or  a  member)  are  deemed 
incompetent  to  inherit." 


(a)  See  Colebrooke,  Mit.  p.  349;  Vyav.  May.  p.  106,  Stokes  H.  L.  B. 
88.  So  also  Visvesvara  in  the  Subodhini  adds  to  the  words  *' on  failure  of 
the  father's  line,"  the  following  comment,  **  the  line  of  the  father  (must 
be  understood  to)  end  with  the  brothers  and  their  sons."  In  Madras 
the  collateral  succession  of  Gotrajas  stops  with  the  grandson,  in  Bengal 
with  the  great-grandson  of  the  ascendant.  See  Nort.  L.  C.  681.  But 
the  doctrine  above  set  forth  is  recognized  as  that  of  the  MitAksliarA, 
T.  Jibmath  Sing  v.  The  Court  of  JVards.  5  B.  L.  R.  4«I3;  Bhyah  Ramsin^ 
V.  Bhyak  Ugwr  Singh  et  al.  13  M.  I.  A.  373.  The  Smfiti  ChandrikA.  Ch. 
XI.,  Sec.  5,  para.  9  ss,  limits  the  succession  to  the  (collateral)  descen- 
danu,  excluding  the  ascentUnts,  except  as  themselves  descendants,  from 
those  still  higher  in  the  line. 

(6)  Colebrooke,  DAvabhAga,  p.  215. 
23 
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The  meaning  assigned  by  Baiidhilyana  to  the  Veda  passage  is  by  no 
means  the  only  one  in  which  it  can  be  taken.  Vidy&ranya,  in  bis  com- 
mentary on  the  Taittinyjiveda,  esphiincd  it,  as  Mitramiara  (Viram./.  209, 
p.  1,  /.  10,  p.  G71f  Calc.  Edn.  of  18/5)  says,  in  a  ditFerent  way,  so  that  it 
wonUl  have  no  reference  to  inheritance  (a). 

But  whatever  may  be  the  respective  philological  value  of  these  different 
comments,  Buudlmyana's  explanation  has  long  ago  become  law  in  the  £ast 
and  South  of  India,  and  there  accordingly  those  females  only  inherit  who 
are  specially  mentioned  in  the  texts  of  the  law  books  (L). 

b.  It  is  a  question  however  whether  this  doctrine  prevails  also  in 
this  Presidency,  where  the  Mitaksharu and  the  Maytlkha  are  the  ruling 
authorities.  The  following  considerations  seem  to  furnish  an  answer  to  it : — 

Firstly,  the  text  of  r>audhayana,  or  the  ))rinciple  that  women  are  in 
general  incunuhle  of  inheriting,  is  adopted  neither  in  the  Mituksharik  nor 
in  the  .MayQkha. 

tScconil/y,  the  Mitfikfliarii  un^ntions  the  great -grandmother's  right  to 
inherit,  and  indicates  th:it  the  wives  of  the  other  ancestors  in  the  direct 
line,  np  to  the  seventh  degree,  likewise  succeed  to  thee^tate  of  their  des- 


{n  It  may  hv  traii'^latid  thus — "Women  are  considered  disqualified  to 
drink  the  Soma  juice,  and  receive  no  portion  (of  it  at  the  sacrifice.**  Sre 
the  Mailhaxiya,  y).  .'{.J,  Hurneirs  Translation.  Jag:iunatha  says  (Coleb. 
l>iir.,  B.  v.,  T.  yjjj  Courn.)  that  **  ihn a"  -oblation,  and  da\:ida=a 
sharer  of  nn  (>))]ation  otl'cred  to  him  in  coinuion  with  otliers.  He  iK>iuts 
out  also  that  Kulluka's  ('omuieulary  on  Matiu  IX.  l^^f^  1^7,  shows  that 
the  latter  text  uould  be  inoi)crative,  if  re^trieted  to  males,  and  with  refer- 
ence to  the  text  of  r>audli:\yan;s  (piotcd  in  the  A]ipeiidi.\,  that  "a  nife 
mUNt  be  considered  a  S;«pi!  'I.i.  bccaus"  she  assisted  her  hu^band  in  the 
pi'ifoi in  ince  of  reli.:lous  duiics,*'  Jai'annatha  admits  the  paternal  great* 
grandtn«>ihcr  b\  analo/y  nntwith-taiiditig  Baudliayana*s  excluiling  text- 
Cold).  DiL'.,  B.  v..  T.  Alt  I,  Couim. 

(//;  The  WainitriMhiya,  nfier  showin.:  that  the  objections  raised  to 
Viir;'inc.>v;Oir>  doctrine  by  the  Smriti  Chandrika  \^Chap.  XI.,  Sec.  5)  are 
uiiMi<t.iiuable  upon  the  grounds  taki'U  by  Dcxamla  rdiatta  and  charging 
Jinnlta\;ilta:ia  witli  inv'oii«ii>icncy  in  contending  that  Vajilavalkva's, 
text  is  njeaiit  to  exclude  female  Siini  i-l  is  •  as  daughters  of  ascendants), 
while  he  cinph»\s  it  t  »  detennine  the  riu'lit  of  the  paternal  grandmother 
(l).ayubha;;a.  Chap.  XI.,  S.  1.  paras.  4-G,  compared  \\ith  S.  (»,  (wra.  10), 
finally  itself  pronounces  Vul\;M'ai:ya's  explmation  of  the  Vcdic  textas  an 
in>utlicicnt  baNi'ilor  female  niheritance  as  not  alfording  room  for  a  proper 
np]»lication.  by  way  of  disparagement  of  woman's  capacity,  of  the  word 
*' n.la':*»da/*  *' shurcless."  S>'»  ihc  Virani. /».  (371,  Oalc.  Edn.  of  1S75, 
uad  as  to  .Tiiir\ta's  nieaiiiug.  Cohb.  l>ig..  B.  V..  T.  4,S4,  Comm.,  Smpti 
Chandrika,  Chap.  XI  ,  5S.  o,  para.  !.'». 
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cendants,  though  none  of  them  is  provided  for  by  special  texts  (a).  They 
inherit  therefore  merely  by  virtue  of  their  relationship  as  Gotraja-Sapin- 
das.  Hence  it  follows  that  the  Mitdkshar^  does  not  recognise  the  doc- 
trine of  the  Bengal  and  Soutliern  schools,  and  there  is  consequently  no 
reason  why,  according  to  its  doctrine,  the  female  Gotraja-Sapindas, 
whom  it  does  not  mention,  should  be  excluded  from  inheriting,  if  the 
males,  who  stand  in  the  same  position,  are  allowed  to  do  so.  Moreover, 
one  of  the  commentators  on  the  Mitdkshar^,  B&lambhatta,  expressly 
mentions  the  right  of  a  pre-deceased  son's  widow  (6),  whom  he  places 
immediately  after  the  paternal  grandmother,  and  says  that  the  word 
Sapimla  mnst  be  everywhere  interpreted  as  including  the  males  and 
females  (c).  Ntiakantha  likewise  adopts  the  same  view  as  the  Mit&k- 
shard,  as  he  makes  the  sister  inherit  as  the  first  and  nearest  amongst  the 
Gotraja-Sapindas  unaided  by  special  texts  (d). 

c.  But  though  both  the  principal  authorities  thus  repudiate  the 
doctrine  of  Baudhayana,  and  allow  females  to  inherit  as  Gotraja-Sapindas, 
they  differ  as  to  the  question  what  females  fall  under  this  designation. 

The  Mitakshara  and  its  followers  seem  to  interpret  the  term  **  Gotraja" 
(literally  "born  in  the  family**)  as  "  belonging  to  the  family,'*  For  we 
read  Mit&kshara  Vyav./.  58,  p.  2,  /.  13  :— 

"  The  kinsmen  sprung  from  the  same  family  as  the  deceased  (Gotraja) 
(Sapinda),  namely,  the  grandfather  and  the  rest  inherit  the  estate.     For 

(a)  Sec  Lakshmibai  v.  Jayram  Hari  et  al,  6  Bom.  U.  C.  R.  152  A.  C. 
J.  See  rIso  Coleb.  Dig.,  B.  V.,  T.  397  Comm.  ad.  fin.,  and  T.  434,  370; 
also  Comm.  on  T.  434. 

ib)  A  case  at  2  Borr.  670  {Roopchund  v.  Phooichund  et  al)  places 
dtughter-in-law  before  divided  brother,  but  this  seems  wrong.  She  is 
excluded  by  a  daughter,  2  Macn.  43. 

(c)  Visvesvara,  in  his  discussion  on  the  rights  of  the  paternal  grand- 
mother, says,  that  there  is  no  objection  to  understand  the  word  '  Gotrajas  * 
in  the  sense  of  *  male  and  female  Gotrajas.'  The  Vaijnyanti  also,  a  Com- 
meotar}'  on  Vishnu,  referred  to  by  Colebrooke,  2  Str.  II.  L.  234,  recog- 
nixcs  a  right  of  representation  in  the  son's  widow.  In  the  case  at  4  M. 
1.  A.  25i>  {R'lny  Pudmavatl  v.  Baboo  Doolar  Si/ir;)  grandsons  of  a 
common  ancestor  were  held,  under  the  Mithila  law,  entitled  to  succeed 
before  the  widow*  of  deceased's  brother,  his  nieces,  or  their  sous.  The  widow 
of  a  pre-dt*ceased  grandson  takes  before  the  daughter  of  a  predeceased 
•on,  Musst.  Brijimalee  v.  Mmst.  Vran  Pi  tree  et  al,  7  C  S.  D.  A.  R.  59. 

(d)  Vyav.  May.  Chap.  IV..  Sec.  8,  p.  20,  Borradailc,  p.  10();  Stokes 
H.  L.  B.  89.     In  a  Madras  case  the  Priw  Council   sav,  **  Hi«   sisters,  if 

they  bad  a  remote   right  to   succeed  as    Bandhus couM   only  so 

succeed  after  the  Sapindas hsd  been  exhausted."     See  V.  Venkata 

Krtskna  Rao  v.  I'enkatrama  Lakshmi  et  al.  In.  L.  R.  1  Mad.  185. 
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the  bhinna^otra,  Sapinda  are  included  by  the  term  (Bandhus)."  Stokei 
H.  L.  B.  446  ;  and  Mit.  ibid,  I.  15,(StokesH.  L.  B.  447),  the  word,  iaml- 
nagotra, '  belonging  to  the  same  family/  is  substituted  for  "  gotrB|a." 
See  infra  quotation  in  Bk.  I.,  Ch.  II.,  Sec.  14,  I.  A.  3,  Q.  1. 

The  substitution  of  samrinagotra  for  gotraja,  as  well  as  the  employment 
of  bhinnagotra  to  designate  the  opposite  of  the  term,  both  show  that 
Vijuanei^vara  took  gotraja  in  the  sense  of  "  belonging  to  the  same  family." 
If  the  term  has  this  meaning,  it  would  follow,  that  no  married  drntglUert 
of  ascendants,  descendants,  or  collaterals,  can  inherit  mider  the  text 
which  prescribes  the  succession  of  the  Gotrajas.  For  the  daughters  by 
their  marriRgc  pass  into  another  family,  or,  as  the  HindA  lawyers  say  in 
their  expressive  language,  '*  are  born  again  in  the  family  of  their  has- 
bauds."  But  it  seems  improbable  that  even  unmarried  daughters  of 
Gotraja- Sapin'las  can  inherit  under  the  text  mentioned  (a).  For, 
though  they  belong  to  their  father's  gotra  up  to  the  time  of  marriage,  they 
must  leave  it,  under  the  Iliudil  law,  before  the  age  of  puberty  ;  and  eon- 
scquently  by  their  succeeding  to  the  estate  of  Sapinrlas  belonging  to  their 
fatliers*  families,  the  object  of  the  law,  in  placing  Sagotra-Sapindas  before 
the  Bhinnagotra-Sapinclas,  namely,  the  protection  of  the  family  property, 
would  be  defeated,  since  such  property,  through  them,  would  pass  into 
their  husbands*  families.  It  seems  therefore  more  in  harmony  with  the 
principles  on  which  the  doctrines  of  the  Mit&kshara  are  based,  to  exclude 
even  unmarried  daughters  of  Gotrajas  (b).  The  only  females,  who  can  be 
understood  by  the  term  Gotraja-Sa])irLda,  are  the  wives  and  widows  of  the 
male  Gotraja-Sapindas. 


(a)  Compare  Manu  II.  67.  f)*^.  Compare  also  Coulanges  La  Cit^ 
Antiqiu',  .01.  Colebrooke  Dig..  Bk.  V..  T.  183,  speaks  of  a  second  birth 
by  investiture  and  other  ceremonies. 

{b)  Balambbutta  admits  the  rights  of  inheritance  of  sisters,  sister's 
daiighters,  and  dau^litor*s  daughters.  But  he  does  not  consider  them  to  be 
included  by  the  term  (iotraja-Sapinda,  but  by  the  worfls  **  bhr&tarah," 
"brother,"  and  '*  driuhitra,"  daughter's  son,  and  "tatputra,"  his  (her) 
sons,  in  YajHavalkya's  text.  Stokes  II.  L.  B.  443.  Thakooraim  Sahii& 
etalwMohwi  hall  et  aU  11  M.  I.  A.  102.  The  Smfiti  Chandriki 
excludes  the  daughter  of  the  grandfather  and  of  other  ascendants  from 
amongst  Gotrajas  ou  the  ground  tliat  the  form  of  the  word,  as  derired 
from  a  combination  of  ninscuhne  tenns,  must  primarily  be  taken  to 
indicate  only  malei.  Sniriti  Chandrikfi.  Ch.  XI.,  S.  5,  p.  2.  On  a  similar 
construction  sisters  and  their  sons  ar«  excluded.  See  Smfiti  Chandriki, 
p.  lyi.  Dcvjunula  takes  iintrnjnh  as  meaning  sprung  from  the  family, 
p,  11*2,  and  hence  as  a  reason  for  excluding  the  grandmother  from  succes- 
sion after  nephews,  except  under  the  special  texts  in  her  favor,  p.  184  ss. 
See  Introductory  Remarks  to  Section  15.    At  2  Str.  H.  L.  243,  Colebrooke 
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Nilakantha,  on  the  other  hand,  takes  '  gotraja'  in  the  sense  of  '  born  in 
the  family/  and  declares  expressly,  that  the  '  sister'  inherits  for  this 
reason  (a).  He  does  not  mention  the  paternal  great-grandmother,  nor  the 
widows  of  other  Gotrajas  in  his  list  of  heirs.  But  it  is  not  clear  whether 
he  intends  to  exclude  them,  as,  according  to  Hindd  ideas,  a  wife  may  be 
said  to  have  been  born  again  in  the  family  of  her  husband,  and  he,  as  we 
have  seen,  admits  the  theory  of  a  sapinda  connexion  by  particles.  He 
would,  consistently  with  the  principle  on  which  he  assigns  her  place  to  the 
sister,  place  the  daughters  of  male  Gotraja- Sapindas  amongst  the  heirs 
bearing  this  name ;  but  this  logical  extension  of  his  doctrine  does  not  seem 
to  have  been  generally  accepted  into  the  local  law.  Except  for  sisters  it 
may  be  taken  that  the  Mit&kshard  law  prevails.  See  Lalubhai  v.  MankU' 
varbai ;  Day  a  Bcchur  et  al  v.  Bat  Ladoo^  S.  A.  No.  158  of  1870,  decided  on 
27th  March  1871,  {See  Bom.  H.  C.  P.  J.  F.  for  1871) ;  also  Sec.  15,  B.  II. 
(2)  below.  In  S.  A.  No.  158  of  1870,  it  was  held  that  the  paternal  aunt 
could  not,  even  in  Gujardth,  be  recognized  as  a  Gotraja- Sapinda,  though 
she  was  entitled  to  a  place  as  a  Bandhu. 

The  S&stris  have  in  their  answers,  except  in  the  Gujar&th  cases  relat- 
ing to  the  sister,  generally  followed  the  Mitdkshar&.  They  prefer  the 
tister-in-law  to  the  sister's  son  (Bhinnagotra-Sapinda)  and  to  a  male 
cousin  and  more  distant  male  Sagotra-Sapindas  (6),  the  paternal  uncle's 
widow  to  the  sister,  the  maternal  uncle,  and  the  paternal  grand-father's 
brother,  and  they  allow  a  daughter-in-law,  (See  Chap.  IV.  B.,  Sec.  6,  II. 
/.)  and  a  distant  Gotraja-Sapinda's  widow  to  ioherit.  It  is,  however, 
•ometimes  impossible  to  bring  the  authorities  which  they  quote  into 
harmony  with  their  answers. 

From  their  answers,  as  well  as  on  account  of  the  general  principle  that 
"  the  nearest  Sapinda  inherits*'  (c),  it  would  appear  that  the  place  of  the 
widows  of  descendants  and  collaterals  in  the  order  of  heirs  is  immediately 
after  their  husbands  ((/),  at  least  where  the  particular  branch  to  which  they 

says  that  commentators  on  the  Mit&kshar^  admit  sisters,  but  that  this 
view  is  controverted.  Sutherland  says  that  he  inclines  to  the  view  that 
the  sister  is  excluded.  Remarking  on  Manu  IX.  1^5,  Collett,  J.,  says, 
in  a  Madras  case,  that  the  plural  bhrdtara  is  used,  and  that  Prof.  Wilson 
allows  the  plural  masculine  to  include  only  males,  though  the  dual  bhrd- 
tarau  may  include  females. 

(a)  See  Vyav.  May.,  Borradaile, ;'.  lOG. 

(b)  Set  Sec.  14, 1.  B.  b.  2. 

(c)  See  Vyav.  May.  p.  106.  See  Lakshmibai  v.  Jay  ram  Hart  et  al, 
6  Bom.  U.  C.  R.  152  A.  C.  J. 

(d)  The  widoiT  of  a  brother's  son  was  preferred  to  another  brother's 
great  grandson  in  succession  to  a  widow  as  to  property  inherited  by  her 
from  her  husband,  Dkoolubh  Bhaee  et  al  v,  Jeevee,  1  Borr.  75. 
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belong  is  not  lineally  represented  by  a  surviving  male.  See  Lalubkai  ▼. 
Mankuvarbai.  It  is  on  this  analogy  probably  that  the  S&stri  hat  grounded 
his  erroneous  answer  to  Chap.  II.,  See.  7,  Q.  16. 

7.  Rei^ardin^  the  Samanodakas,  who  oeeu])y  the  next  division,  it  mty 
suflicc  to  remark  that  according  to  the  principles  of  interpretation  adopted 
by  Vijiltuicsvara  in  regard  to  the  passage  on  Sapinda-relationthip,  thejr 
must  be  understood  to  comprise  the  male  ascendants,  descendants,  and 
collaterals,  beyond  the  sixth  and  within  the  thirteenth  degrees,  together 
with  their  wives  or  widows,  or  all  those  persons  who  can  furnish  a  satis- 
factory proof  of  their  descent  from  a  common  ancestor.  The  order  of 
their  succession  also  must  be  regulated  by  the  same  principles  as  that 
of  the  Sapi  udus. 


I.     GOTRAJA  SAPINDAS. 

A. — IIi:iRS  MENTIONED    IN    TUB   MlT.iKSHARi  AND  VyAVAHIrA 

M.VYL'KIIA. 

I.— FULL  SISTKIl  (a). 

Q.  1, — A  infill  died.  He  possessed  certain  property  ac- 
quired by  liinisolf  and  his  ancestors.  The  question  is  whe- 
ther the  sister  or  the  sister-in-hiw  of  the  deceased  is  the  heir? 

A, — The  sister,  and  not  the  sister-in-law,  is  the  heir. — 
Sumf,  Auf/u.H  15///,  1858. 

AiTHORiTiEs. — ( 1 1  Vyav.  ^lay,  p.  140,  /.  1  : — 

**  In  default  of  her  i^the  gramhnother)  conies  the  sister;  under  this  text 
of  Mauu  :  To  the  nearest  SapiiKJa  (male  or  female),  after  him  in  the  third 
tleirree,  the  inlieritance  helonjrs  (/>)."     (Borradaile, /;.  106;  Stokes  U.  L. 

(2;   Mit.  Vyav./.  C>9,  p.  1,  /.  \G  ;  (3)/.  45,  p.  I,  /.  5;  (4)/.    65,  p.  2, 
/.  1,  i.SVcChap.  I.,  See.  2,  Q  4). 

llr.MAUK. — The  property  inherited  hy  a  sister  from  her  brother  it 
Stritlhan,  passini;:   on    her   death,    in    the    first  place,   to   her  daughters. 


(a)  The  Smriti  Cli:uidiik:l,  Ch.  XII..  para. 'i,'),  admits  the  sister  as  succes- 
sor to  a  re-iinited  }>anM'ner  on  failure  of  ehihlren,  wife,  and  father,  though 
it  e\eliides  her  as  heir  to  a<liviiled  brotluT.  Ch.  XI.,  Sec.  5.  See  Ickarmm 
V.  Purin'tiinn  i,  2  Borr.  K.  o\').  A  sifter  succeeds  to  brother,  after  the 
hitter's  widow  has  entered  into  a  .Natra  marriage  with  another,  under 
Act  XV.  of  l*^.'*^!.  in  the  al)scn('e  ofeustom  extdudinj; her  from  sureeeiUng 
to  Hh:i;rad*iri  Vatan,  IViniji  iiinlhnr  tt  nl  v.  Hni  Khnsal,  S.  A.  No.  XM  of 
I^7l\     Uom.  II   r.  v.  J.  r.  for  \<7A,  No.  (\:\. 

\b)  S'o  pa^e  1.*^'*.  note,  for  BahmddiHt  t.a*s  doctrine. 
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Bhdskar  Trimbak  r,  Mahadeo,  6  Bom.  H.  C.  R.  1  O.  C.  J;  Vindyak 
Aaandrdo  et  al  v.  Lakshmibai  et  al,  1  Bom.  H.  C  R.  117f  and  9  M.  I. 
A.  516. 

Q.  2. — A  man  died.  He  had  no  wife  or  children,  and 
there  is  no  member  of  his  family  except  a  sister.  She  has 
two  daughters  ;  one  of  them  is  a  widow,  and  the  othei*  is  a 
married  woman  and  has  a  male  child.  The  question  is, 
whether  the  son  should  be  considered  the  heir  of  his  mother's 
maternal  uncle,  in  preference  to  the  claims  of  his  mother 
and  grandmother  ? 

A. — In  the  absence  of  a  near  relation,  a  distant  relation 
becomes  heir  of  a  deceased  person.  The  sister  is  a  gotraja 
relation  and  must  be  preferred  to  all  others  mentioned  in  the 
question. — AhmedabaiU  May  28/A,  1847. 

Authorities. — (1)  Vyav.  May.  p,  140,  /.  1,  {See  Chap.  II.,  Sec.  14, 
I.  A.  l,Q.  1);  (2)p.lM]l.4,{SeeAuth.3);  (3*)  Mit.  Vyav./.  55,p.2, 
/.  1,  (See  Cbap.  1.,  Sec.  2,  Q.  4). 

Q.  3. — A  man  had  two  wives.  The  elder  of  them  had  a 
daughter.  The  daughter  has  three  sons.  The  second,  or 
the  younger  wife,  had  a  son  and  two  daughters.  One  of  the 
last  mentioned  daughters  died  when  her  mother  was  alive. 
She  has  left  a  son.  The  second,  or  the  younger  wife,  and 
her  son  died.  Her  surviving  daughter  has  applied  for  a  cer- 
tificate of  heirship  of  the  deceased  mother  and  brother.  The 
deceased  daughter's  son,  and  the  sons  of  the  daughter  of  the 
elder  wife,  have  brought  forward  objections  to  their  claim. 
It  must  bo  observed  that  the  uterine  brother  and  sister  of 
the  applicant  died  when  their  mother  was  alive,  and  that 
the  elder  wife  and  her  daughter  died  when  the  younger  wife 
was  alive.  The  question  is,  which  of  the  survivors  is  the 
heir  of  the  deceased  younger  wife  ? 

A. — When  a  man  dies,  his  widow,  daughter,  and  other 
near  relations  become  his  heirs ;  and  in  the  absence  of 
these,  the  uterine  sister ;  and  failing  her  and  her  son,  the 
daughter  is  the  heir  of  the  deceased  younger  wife.  In  the 
absence  of  the  daughter,  the  daughter's  son  will  inherit  the 
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property  of  his  maternul  grandmother.  The  applicant  (a) 
is  therefore  the  heir  of  the  two  deceased  persons. — Sural, 
Septemhnr  23th,  1857. 

Authorities. — (I)  Vyav.  Mar.  p.  140,  /.  1,  (S'fChap.  II., Sec.  14.  I. 
A.  1,  Q.  1) ;  (2)  p.  133,  "/.  4 ;  {S)  p.  lij,  I.  5  ;  (4)  p.  137,  /.  8 ;  (5)  Mit. 
Vyav./.  43./?.  1,  /.  14:— 

**  The  (laughters  share  the  residue  of  their  mother*!  property  iftcr 
payment  of  her  debts."     (Colebrooke  Mit.  p.  266 ;  Stokes  H.  L.  B.  383.) 

Q.  4. —  A  man  died.  He  has  left  neither  a  wife  nor 
children.  Ilia  sisterand  her  son  claim  to  be  his  heirs.  Tho 
question  is,  which  of  them  should  be  considered  tho  heir  ? 

A. — If  there  are  arc  none  of  the  man's  following  rela- 
tions, viz. : — 


A  daughter's  son,  ■  A  uterine  brother, 

A  stepbrother,  and 
A  brother's  son, 


A  son, 

A  wife,  11ie  mother, 

A  daughter,      I  The  father, 

a   gotraja  relation  becomes  heir;  and  among   the   gotraja 

relations,  the  father's  mother  is  to  be  preferred  to  all  others. 

The  next  gotraja  and  heir  is  the  sister,  and  then  the  sister's 

son. — Ahmt'ilahfitl,  April  20///,  181-7. 


(a)  The  following  j;^oiic;ilo;«'ii'al  t  iMo  will  illmtrato  tho  aoswor: 

A  man. 

I 
I 

I 


The  elder  wife. 


Died. 


Daughter. 


Died. 


Tho  younger  wife, 


I 


Died. 


1 

1 
'  Dauj,'hter. 

1 

Soil. 

1 
1 

Daughter. 

Died. 

DiimI  during 

tlio  lilctinic 

of  the  mother. 

AppliCBDt 

Son. 


Son. 


>on. 


Son. 


Ubjector. 


l>lijfctor. 
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Authorities.— (1)  Vyav.  May.  p,  134,  I.  4.  {See  Auth.  3);  (2) 
p.  140.  /.  I,  {See  Ch.  II.,  Sec.  14,  I.  A.  I,  Q.  1);  (3*)  Mit.  Vjav.  /.  66, 
p.  2,  /.  1.  {See  Ch.  I.,' Sec.  2,  Q.  4). 

Remarks. — Regarding  the  sister's  son,  See  Introductory  Note  to  Ch. 
II.,  Sec.  15,  CI.  4. 

Q.  5. — Who  is  entitled  to  inherit  from  a  deceased  person, 
his  sister  or  the  sister's  son  ? 

A. — If  there  is  a  sister,  she  succeeds  first ;  a  sister's  son 
does  so  after  her. — Ahnwdyiugijur,  November  Ist^  1847. 

Authorities. — (1)  Vyav.  May.  p.  140,  /.  1,  {See  Ch.  II.,  Sec.  14,1.  A. 
1.  Q.  1)  ;  (2)  p.  134,  /.  4,  {See  Auth.  6) ;  (3)  p.  141, 1.  7;  (4)  p.  181, 1  5  ; 
(6) p.  142, /.  8;  (6*)  Mit.  Vyav./.  55, /j.  2, /.  1,  (5<f^  Ch.  I.,  Sec.  2, 
Q.4). 

Remark.— jS'«>e  Introductory  Remark  to  Sec.  14,  Clauses  3  and  6. 


Q.  6. — A  deceased  man  has  a  sister,  who  has  two  sons. 
Who  will  be  the  heir  ? 

A, — If  a  nearer  relation  cannot  be  found,  a  sister  will  be 
the  heir,  and  in  the  absence  of  a  sister,  her  sons  will  be  the 
heirs. — Ahmednu^gnr,  January  6th,  1846. 

Authority. — Mit.  Vyav./.  65, /?.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 


Q.  7. — A  woman's  husband  died,  and  she  married  another 
man.  On  his  death,  she  lived  with  her  son  by  her  first 
husband,  and  they  both  acquired  property.  The  son  after- 
wards died  without  issue.  His  sister  lives  with  her  husband 
in  his  house.  Is  the  sister  or  the  mother  the  heir  of  the 
deceased  ? 

A, — The  mother  does  not  belong  to  the  family  of  her  first 

husband.     The   sister  alone  is  the  heir  of  the  deceased. — 

Sholapoor,  August  27/A,  18i6. 

Authority. — *Mit.  Vyav./.  55,/?.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 
Remark. — The  mother  would  lose  her  right  to  inherit  from  her  first 
huband't  ton  under  Act  XV.,  1856,  Sec.  2.     See  Sec.  9,  Q.  9. 


/  A.  2.— HALF-SISTER. 

Q.  1. — Is  a  step-mother  or  a  step-sister  the  heir  of  a  de- 
ceased man  ? 
24 
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A. — The  right  of  a  full  mother  is  recognized  by  the  S48- 
tra,  but  that  of  a  step-mother  is  nowhere  defined.  The 
right  of  a  brother  is  likewise  recognized  by  the  Sastra,  and 
it  is  stated  that  on  failure  of  a  brother,  a  step-brother  has 
the  right  of  inheritance.  The  nght  of  a  sister  is  also  ad- 
mitted by  the  Sastra ;  and  by  inference^  a  step-sister  may 
be  considered  an  heir.  A  step-sister  is  bom  in  the  gotxay 
and  she  will  therefore  have  a  bett<}r  right  than  the  step- 
mother to  inherit  the  deceased's  property. — Sudr  AdawhU, 
June  lOth,  1814. 

Authorities.— (1)  Vyav.  May.  p.  140,  /.  1,  (5^0  Chap.  II.»  Sec.  M, 
I.  A.  1,  a  1);  (2)/).  112, /.  6;  (3)NirriayasindliuIII./.98,/.26. 

Rc3£ARKs. — 1.  The  Sastri  appears  to  have  followed  the  Mmyi^kha* 
vthich  places  the  sister  immediately  after  the  paternal  grandmother ;  at  tbe 
same  time  he  must  have  understood  the  term  *  bhagini,'  '  sister/  to  indnde 
the  sister  both  of  the  full  and  uf  the  half  blood.  This  interpretation  is 
from  a  philolofrical  point  uf  view  admissible.  According  to  the  MayiULba's 
interpretation  of  the  trrm  Gotraja  as  born  in  the  same  family  oi  the 
deceased  (a),  the  step-mother  couhl  not  inherit  before  the  step-sister;  she 
being  necessarily  descended  from  a  different  stock,  but  that  Nilkantha 
does  not  confine  Gotraja  to  this  sense  is  plain  from  his  calling  the  grand* 
mother  the  first  of  th(>  gotrajas  in  the  order  of  succession.  Custom, 
however,  seems  to  have  given  to  natural  birth  in  the  family  of  the 
propositus  precedence  over  the  second  birth  by  marriage  into  the  same 
family,  though  the  latter  also  is  a  source  of  heritable  right.  See  below 
I.  A.  4,  Q.  9. 

2.  Reganlinp  the  right  of  the  step-mother  to  inherit  (6),  Sir  T. 
Strange,  II.  L.  114,  states  that ''  step-mothers,  where  they  exist*  are 
excluded  ;"  against  this  opinion  it  may  be  remarked  that  B&lambhatta 
asserts  that  they  inlierit  immediately  after  mothers,  as  in  his  opiniOB 
the  term  muta  stands  for  janani  **gcnitrix,'"  and  s&patnam&t&  "noTerau" 
Most  likely  his  opinion  is  based  on  a  verse  attributed  to  Manu  (c),  which 


(a)  See  Introductory  Remark,  Clause  6. 

(6)  The  grandmother  takes  before  the  step-mother,  Macn.  Cons.  H.  L. 
64.  In  Bengal  the  latter  seems  excluded.  S*e  1  Calc.  S.  D.  A.  R.  37t 
(Bishenjiirea  Muuec  v.  Raner  Sonpunda)\  2  Macn.  Prin.  andPrec,fi3; 
Lala  Joti   Lnlv.  Mussf.  fhirani  Kotrer,  Beng.  L.  R.  67.  F.  B.  R.,  raks 

similarly  under  the  MitAkshaiA. 

(c    Nirnayasindhn,  III.  PrtrMUilho/  6, /».  I,/.  12. 
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declares  that  all  the  father's  wives  are  mothers,  as  well  as  on  Manu  IX. 
Iii3  : — "  If  among  all  the  wives  of  the  same  husband,  one  bring  forth  a 
male  child,  Manu  has  declared  them  all,  by  means  of  that  son,  to  be 
mothers  of  male  issue;*'  but  it  is  inadmissible,  as  the  arguments  brought 
forward  by  Viju&nesvara  in  the  discussion  on  the  claims  of  the  mother 
do  not  apply  to  the  step-mother,  and  this  author  consequently  cannot 
hive  included  step-mother  by  the  term  *  mother*  (a).  Nevertheless  it  is 
not  probable  that  either  Vijii^nesvara  or  Nilakantha  intended  to  exclude 
step-mothers  entirely  from  inheriting.  The  high  reverence  which,  ac- 
cording to  Manu,  is  to  be  paid  to  step-mothers,  as  well  as  the  fact  that 
step-sons  inherit  from  their  step-mothers,  may  furnish  an  a  priori 
argument,  that  Uind(l  lawyers  who  admit  women,  though  not  authorised 
by  special  texts,  to  inherit,  would  not  object  to  the  step-mother's  claims, 
and  in  fact  if  the  interpretations  of  the  terms  "  Sapinda"  and  "  Gotraja" 
given  above  in  the  Introductory  Remark,  Clauses  5  and  6,  hold  good,  then, 
according  to  the  doctrines  of  both  the  Mit^kshar^  and  the  Mayt^kha, 
step-mothers  must  be  allowed  to  inherit.  The  MayAkha  adopts  the 
Mit&kshara  doctrine  of  Sapinda  relationship.     See  p.  175. 

According  to  the  Mit&kshar&  a  step-mother  would  be  by  her  marriage  a 
"  Got  raja"  relation  of  her  step-son,  and  for  the  same  reason  also  a  "  Sa- 
pinda" relation.  Consequently  she  would  take  inheritance  amongst  the 
Gotraja-Sapinda  relations.  According  to  the  opinion  of  the  S4stri  who 
assisted  in  the  compilation  of  this  digest,  she  ought  to  be  placed,  on 
account  of  her  near  relationship  to  the  deceased,  immediately  after  the 
paternal  grandmother,  up  to  whom  only  the  succession  is  settled  by 
special  texts. 

According  to  the  MayCikha  the  step-mother  would  not  be  Gotraja,in  the 
sense  of  born  in  the  same  family  as  the  step-son,  but  certainly  a  Sapinda 
relation.  The  Vyavahilr  May^kha,  Chap.  IV.,  Sec.  4,  19,  assigns  to  step- 
mothers and  step-grandmothers  an  equal  share  with  mothers  nnd  grand- 
mothers on  partition  amongst  their  husbands'  desceudants.  The  paasage 
of  Vy&sa,  on  which  this  rests,  and  a  corresponding  text  of  Bfihaspati,  are 
discussed  in  Colebrooke's  Digest,  B  V.,  T.  84,  85  Comm.  The  limitations 
proposed  by  JimAcavuhana  and  Raghunandana  are  there  rejected,  and 
the  declaration  of  Brihaspati  that  jandtd  and  mdtarah  are  entitled  to 
equal  shares  is  taken  as  showing  that  mdtarah,  means  step-mothers. 
The  D&ya  Krama  Sangraha  also  (Ch.  VII.,  pi.  7,  H)  refers  the  rights  of  the 
step-mother,  admitted  by  the  Mithila  School,  to  a  similar  interpretation. 
If  Nilkanthacanbe  supposed,  in  accepting  iti^  consequence,  to  have  adopt- 
ed this  construction  of  the  texts,  his  doctrine   would  not  differ  matenallv 


(a)  See  Mit.  Ch.  II.,  Sec.  3,  32,  51 ;  and  Colebrooke's  note  to  1  Calc 
S,  D.  A.  R.  37  (Bishenpirea  Munee  v    Ho/k?  Sof^gnnda  . 
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from  that  of  the  Mit&kahar&,  as  above  itated  (a).  The  alteraatiTe 
to  be  that  in  omitting  step- mothers  from  the  Gotrajas,  whose  claims  he 
discusses  be  intends  to  exclude  them.  According  to  this  view,  they  would 
rank  only  as  Sapinflas,  and  consequently  inherit  like  other  Safiin^sia, 
sprung  from  a  different  family  after  the  BandhAs,  {See  Section  15).  The 
step-mother's  right  of  maintenance  is  not  that  of  a  parent  such  as  caii 
be  dealt  with  bv  an  order  under  section  10  of  Act  XX.  of  1864.  Lak$k^ 
mibai  v.  Vishvanath  Narayan,  S.  A.  No.  352,  of  1875,  (Bom.  H.  C. 
P.  J.  F.  for  1876,  p.  23). 

See  further  the  Viramitrodaya,  Ch.  IV.,  S.  4,  p.  19,  where  it  is  stid» 
the  step-mother  is  entitled  to  a  .share  on  partition.  This  is  the  rale  of 
the  Benares  School,  and  the  Sustris,  at  2  Macn.  63,  say  that  *m&t&* — mother 
in  the  Mitaksharu  &c. — includes  step-mother,  but  the  position  and  the 
right  of  step-mothers  to  inherit  at  all  are  questionetl  by  Macn.,  2  H.  L. 
64,  note. 

/.  A.  .3— THE  PATERNAL  UNCLE. 

Q.  1. — A  man  died.  His  undo  is  absent  in  a  distant 
Native  State.  The  auut  has  applied  for  a  certificate  of  heir- 
ship.    Should  it  be  granted  to  her  ? 

^'1. — The  auut  has  no  right  to  be  the  heir  of  the  deceaaedy 
because  her  husband  is  alive. — Poona,  Juno  SOth,  1855. 

Authorities. —(I)  Vvav.  May.  /.  134,  /.  4,  (See  Authority  3); 
(2)  p.  140,/.  1,  (SfeCh.U.,  Scc.'l4,  L  A.  1,  Q.  1);  (3*)  Mit.  Vyav. 
/.  55,  p.  2,  /.  h  (See  Ch.  I.,  Sec.  2,  Q.  4) ;  (4»)/.  58,/;.  2,  /.  13:— 

'*  On  failure  of  the  patenial  grandmother,  the  (Gotraja)  kinsmen  sprnng 
from  the  same  family  ^ith  the  deceased,  and  (Sapinrla)  connected  by 
funeral  ohlation^,  namely,  the  ])aternal  grandfather  and  the  rest,  inherit 
the  estate.  P'or  kinsmen  sprung  from  a  different  family,  but  connected  by 
funeral  oblatiuns,  arv  indicated  by  the  term  cognate  (Bandhu).  Ilere,  OB 
failure  of  the  fnthrr^s  descendants,  the  heirs  are  Kuccessively  the  paternal 
grandmother,  the  paternal  grandfather,  the  uncles,  and  their  sons.  On 
failure  of  the  paternal  grandfather's  line,  the  paternal  great-grandmother. 


(a)  In  answir  to  Q.  Xo.  1832  MSS,  the  ^ustri  at  Ahmedabad 
that  step-sons  were  bound  to  supjKjrt  their  step-mother  in  virtue  of 
Mann*s  text,  commanding  children  to  maintain  aged  parents.  See  alio 
next  section.  Q.  2.  A  step-son  succeeds  to  the  iStridhan  of  his  step-mother, 
Teencoirrer  Chafferjin  v.  Dinonath  Banerjee  et  al,  3  Calc.  W.  R.  49.  A 
step-mother's  horifablc  right  is  recognized  in  the  answer  to  Q.  3  i& 
Chap.  IV.  n,  Stc.  fi,  II.  b.  The  fim  and  last  of  these  cases  being 
fmm  Ahmedabad  seem  to  show  how  the  law  is  understood  in  GujarAlh. 
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tbe  paternal  great-grandfather,  his  sods,  and  their  issue  inherit.  In  this 
manner  must  be  understood  the  succession  of  kindred  belonging  to  the 
same  general  family  and  connected  by  funeral  oblations  (a).  (Colebrooke, 
Mit.  p.  350 ;  Stokes,  H.  L.  B.  446-7.) 


Q.  2. — The  paternal  uncle  of  a  deceased  person  claims  his 
property.  The  deceased's  wife  wishes  to  marry  another 
husband,  and  has  consequently  no  objection  to  the  uncle's 
application.  The  deceased's  father  has  left  a  "P&t''  wife 
who  stands  in  the  relation  of  a  step- mother  to  the  deceased. 
WTio  will  be  the  heir  ? 

A, — So  much  of  the  property  of  the  deceased  as  will 
suflSce  for  the  maintenance  of  the  mother  should  be  given  to 
her,  and  the  rest  to  the  applicant. — Dharivar,  August  ^Oth, 
1846. 

Authority— ♦Mit.  Vyav.  /.  58,  p.  2,  /.  13,  (5etfChap.  II.,  Sec.  14, 
1.  A.  2,  Q.  1). 

Remarks. — 1.  Regarding  the  legalization  of  P&t  marriages*  See 
Ch.  II.,  Sec.  6  B. 

2.  Regarding  the  right  of  step-mothers  to  inherit.  See  Chapter  II., 
Sec.  14,  I.  A.  2,  Q.  1. 

/.  A,  4.— FATHER'S  BROTHERS  SON. 

Q.  1. — Will  a  Brahman's  illegitimate  son,  or  his  cousin 
who  has  declared  himself  separate,  be  his  heir  ? 

A, — The  cousin  is  the  legal  heir.  The  illegitimate  son 
will  be  entitled  to  whatever  ho  may  have  received  from  his 
father,  as  a  mark  of  his  affection,  or  as  a  reward  for  service. — 
Ahniednugfjury  February  21th^  18i7. 

Authorities.— (l)Mit.\yav./.  56,/).  2,1.  \,{SeeC\i.  I., Sec.  2,  Q.  4); 
(2)  /.  55,  p.  1,  /.  11.  (See  Ch.  II..  Sec.  3,  Q.  1);  (3*)  /.  58,  p.  2,  /.  13, 
{See  Chap.  II.,  Sec.  14,  I.  A.  3,  Q.  1);  (4)  Vyav.  May.  p.  98.  /.  6;  (6) 
p.  23^,  /.  6  ;  (C)  Mann  IX.  155. 


Q.  2. — \Mio  will  be   the  heir  of  a  deceased  Sddra  ?  his 
father^s  brother's  son,  or  his  sister's  son  ? 


(a)  According  to  the  Sanscrit  text,  the  words  "  to  the  seventh  degree  " 
ought  to  be  added. 
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A, — The  right  of  the  sister^s  son  will  be  saperior  to  that  • 
of  the  coasin. — Tanna,  April  27th,  1850. 

Authorities. — (I)  Vyav.  May.  p.  134,  /.  4,  {See  Auth.  4)  ;  (8) 
p.  140.  /.  1  ;  (3*)  Mit.  Vyav./.  58, jj.  2,  /.  13.  {See  Ch.  XL,  Sec.  14, 1.  A. 
3,  Q.  1) ;  (4*)  /.  55,  p.  2,  /.  I,  {See  Ch.  1.,  See.  2,  Q.  4). 

Remark. — The  father's  brother's  son  inherits,  since  be  it  a  Gtotnja 
Sapinda,  whilst  the  sister's  son  is  only  a  Sapinda.  The  S&stri  has  taken 
"brothers  and  their  sons,"  in  Vyav.  May.  Chap.  IV.,  Sec.  8, p/.  1,  at 
including  "  sisters  and  their  sons."  See  B&lambatta  cited  in  Sec.  14, 
Introductory  Remarks. 

Q.  3. — There  were  four  cousins  who  lived  separate  from 
each  other.  One  of  them  died,  leaving  a  widow,  and  another 
without  issue  or  widow.  The  question  is,  who  will  be  the 
heir  of  the  latter  ?  whether  the  two  cousins,  or  they  and  the 
widow  ?  If  the  widow  is  not  to  be  counted  an  heir,  give 
reasons  for  her  exclusion. 

A, — The  two  cousins  must  be  considered  the  heirs  of  the 
deceased.  The  widow  must  be  excluded,  because  she  has 
no  son.  Had  her  husband  been  alive  at  the  time  of  the 
death  of  the  cousin,  ho  would  have  been  counted  an  heir, 
and  he  having  become  an  heir,  in  this  way  would  have  been 
able  to  transmit  his  right  to  his  widow. — Dharwar^  April 
lOth,  1856. 

AuTH0RiTiR8.-—(l)  Vyav.  May./).  134,  I  4. (Sec  Auth.  4);  (2)p.  130, 
/.  6;  (3*)  Mit.  Vyav./.  58,  p.  2,  /.*13.  {See  Ch.  II.,  Sec.  14, 1.  A.  3,  Q.  1) ; 
(4*)/.  55,  p.  2,  /.  1,  (See  Ch.  I.,  Sec.  2,  Q.  4). 

Remark. — Regarding  the  reason  of  the  widow's  exclusion,  See  Intro- 
ductory Remark,  CI.  6. 

Q.  4. — A  man  died.  There  are  sons  of  his  maternal 
and  paternal  uncles.  Which  of  these  is  the  heir  of  the 
deceased  ? 

A . — So  long  as  there  is  a  son  of  the  paternal  uncle,  the 
son  of  the  matei-nal  nncle  cannot  be  his  heir.  The  son 
of  his  paternal  uncle  is  his  heir. — Broach,  August  21$t, 
1848. 

Authorities. — (\)  Mit.  Vyav.  /.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  8, 
Q.  4) ;  (?*)/  58,  p.  2,  /   i:S.  'See  Ch.  II.,  Sec  14,  I.  A.  3,  Q.  1). 
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Q.  5. — A  deceased  person  has  left  a  cousin^  some  daughters , 
their  sons,  and  a  son  of  a  cousin  twice  removed.  The 
daughters  and  their  sons  state  that  they  have  no  objec- 
tion to  the  cousin  realizing  the  debt  due  to  the  deceased. 
Which  of  these  relations  will  be  the  legal  heir  of  the  deceased  ? 

A. — If  the  daughters  and  their  sons  resign  their  claims  to 
the  property,  the  cousin  and  the  son  of  another  cousin  twice 
removed  will  be  the  heirs. — Sholapoor,  January  2oth,  1856. 

AuTHORiTiBf^. — (1)  Vyav.  May.  p.  134,  /.  4,  (5ee  Auth.  4);  (2) 
p,  138.  /.  4  ;  (3*)  Mit.  Vyav.  /.  68,  p.  2,  /.  13,  {See  Chap.  II.,  Sec.  14. 1. 
A.  3,  Q.  1) ;  (4*)/.  55.  p.  2,  /.  1.  (See  Chap.  I.,  Sec.  2.  Q.  4). 

Remark. — According  to  Authority  3,  the  cousin  alone  will  be  the  heir, 
in  case  the  daughter  and  her  sons  refuse  the  inheritance. 

Q.  6. — A  man,  who  had  already  separated  from  his  kins- 
man, died.  There  are  two  cousins  who  have  separated  from 
the  deceased,  the  son  of  a  separated  cousin  and  the  daughter 
of  a  sister.     The  question  is  which  of  these  is  the  heir  ? 

A. — The  order  of  heirs  laid  down  in  the  Sdstra  does  not 
mention  the  daughter  of  a  sister.  The  nearest  kinsmen 
therefore  are  the  two  cousins,  and  they  are  the  heirs  of  the 
deceased. — Snratj  Novembei-  2ith,  1855. 

Authorities. — (1*)  Mit.  Vyav.  /.  65,  p.  2,  /.  1.  (See  Chap.  I.,  Sec.      i 
2.  Q.  4) ;  (2*)/.  58.  p.  2,  /.  13.  {See  Chap.  II.,  Sec.  14, 1.  A.  3,  Q.  1) ;  (3) 
Manu  IX.  187,  (See   Auth.  4);  (4*)  Vyav.  May.  p.  140.  /.  1,  (5'tfe  Chap. 
!!.,  Sec.  14.1.  A.  1.  Q.  1.) 


Q.  7. — A  Gujar  died.  There  are  his  cousins  and  cousins' 
sons.     Which  of  these  are  his  heirs  ? 

A. — The  rule  for  finding  the  proper  heir  is  to  take  the 

one   that  is  the  nearest  among  the    Gotraja   and    Sapinda 

relatives.     According  to  this  rule,  the  cousins  appear  to  be 

the  nearest  in  degree  (and  heirs). — Khandeshy  October  18/A, 

1855. 

Authority.—*  Mit.  Vyav.  /.  63,  p.  2.  /.  13,  (See  Chap.  II..  Sec.  14. 
I.  A  3,  Q   1)  

Q.  8. — A  man  of  the  Brahman  caste  died.  The  surviving 
relatives    are,  a   daughter  of  a  daughter,  a  cousin  who  has 
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separated^  and  some  second  coasius.     They  have  all  applied 

for  certificates  of  heirship^  to  enable  them  to  sacceed  to  the 

In&m  property  of  the  deceased.     The  question  is,   which  of 

them  should  be  recognized  as  heir  ? 

A. — If  the  deceased  has  left  no  wife  or  son,  the  cousin 

who  separated  will  become  his   heir.     The   second  cousins 

and  the  grand-daughter  are  not  the  heirs. — TannOf  December 

18th,  1851. 

AuTHORiTiRs. — (I)  Mit.  Vyav./.  65,  p.  2, 1.  1,  {See  Chap.  I.,  Sec.  2, 
Q.  4) ;  (2*)/.  58,  p.  2,  /.  13.  {See  Chap.  II.,  Sec.  14,  I.  A.  3,  Q.  1). 


Q,  9. — A  Desai  died.  The  right  of  inheritance  is  claimed 
by  the  following  persons  : — 

(1)  A  sister's  son,  whom  the  deceased  has  by  his  will 
constituted  his  sole  heir. 

(2)  Two  widowed  sisters-in-law  of  the  deceased.  They 
have  applied  to  have  their  right  to  heirship  recognized,  on 
the  ground  that  the  deceased  was  the  uterine  brother  of 
their  husbands,  and  that  the  deceased  was  not  married. 

(3)  Four  cousins  and  three  of  his  father's  cousins. 
They  apply  fjr  a  certificate  of  heirship  in  regard  to  the  Desai 
Watan,  &c. 

The  question  is,  which  of  these  is  the  heir  of  the  deceased  ? 

A.  1 . — A  man  may  give  away  his  moveable  and  immoveable 
property  when  it  was  acquired  by  his  own  industry,  and  when 
he  is  not  married.  When  a  man  possesses  immoveable 
property  acquired  by  his  ancestors,  he  cannot  make  a  gift  of 
it.  The  son  of  the  deceased  Desai's  sister  cannot  therefore 
be  heir  to  the  whole  of  his  property  under  the  will  made  in 
liis  favour. 

2. — The  two  .'^istors-in-law  are  "  Sagotra  "  (Gotraja)  and 
"Sapinda"  relatives  of  the  deceased.  Their  husbands, 
when  they  were  alive,  took  their  shares  of  the  family  pro- 
perty and  separated.  The  sisters-in-law,  however,  cannot  be 
said  to  be  "  Sapinda''  relations  in  the  fullest  sense  of  the 
word,  and  consequently  they  are  not  heirs. 

3. — Of  the  four  cousins  and  three  sons  of  the   father's 
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paternal  ancles  the  three  grand-uncles'  sons  are  "  Sapiuda'* 
and  *'  Gotraja^'  relations,  but  they  are  very  distantly  related 
to  the  deceased.  The  cousins  are  "  Sapinda  '^  and  "  Gotraja,'* 
and  very  nearly  related  to  the  deceased.  The  cousins  are 
therefore  the  legal  heirs. — Ahmedabad,  Septeviber  2Sthy  1848. 

Authorities. — (1*)  Vyav.  May.  p.  l'S6,  I.  2  : — 

"  N&rada  states  the  duties  of  separated  co-heirs  : — When  there  are  many 
persons,  sprung  from  one  man,  who  have  their  (religious)  duties  (dharma) 
apart  and  transactions  (kriyft)  apart,  and  are  separate  in  the  material?  of 
work  (karmaguna),  if  they  be  not  accordant  in  affairs,  should  they  give  or 
tell  their  own  shares,  they  do  all  that  as  they  please,  for  they  are  masters 
of  their  own  wealth."    (Borradaile,  p.  98 ;  Stokes  H.  L   B.  82.) 

(2*)  Mit.  Vyav./.  46,  p.  2,  /.  13Jf  :— 

"The  following  passage,  '  Separated  kinsmen,  as  those  who  areunsepa- 
rated,  are  equal  in  respect  of  immoveables,  for  one  has  not  power  over  (the 
whole)  (b)  to  make  a  gift,  sale  or  mortgage,'  must  be  thus  interpreted  : 
'among  unseparated  kinsmen  the  consent  of  all  is  indispensably  requisite, 
becaoae  no  one  is  fully  empowered  to  make  an  alienation,  since  the  estate 
is  in  common  ;  but  among  separated  kindred  the  consent  of  all  tends  to 
the  fiicility  of  the  transaction,  by  obviating  any  future  doubt  whether  thcj 
be  separate  or  united  :  it  is  not  required,  on  account  of  any  want  of  sufficient 
power  in  the  single  owner,  and  the  transaction  is  consequently  valid  even 
without  the  consent  of  separated  kinsmen.'  '*  (Colebrooke,  Mit.  p;  257  ; 
Stokes  H.  L.  B.  376). 

Remarks. — 1.  According  to  the  two  passages  quoted,  the  deceased 
wonld  have  been  entitled  to  give  away  his  immoveable  property  during  his 
life-time.  It  would  seem  therefore  that  there  is  no  reason  to  alter  the 
ditpositions  made  by  him.  •S'efalso,  Str.,  II.  L.,  26.  Note  (a).  Book  II., 
Ch.  I.,  Sec.  2,  Q.  8. 

2.  Regarding  the  oastri*s  decision,  that  the  sister-in-law  is  not 
*'  Sapinda  in  the  fullest  sense  of  the  word,"  see  Introd.  Remark  to 
Section  14.  CI.  5  and  6.      

Q.  10. — There  were  two  brothers  who  had  no  male  issue. 
The  elder  of  thein  adopted  a  son.  The  younger  died,  and  his 
widow,  having  permission  from  her  husband,  adopted  a  son. 
She  gave  one-half  of  the  property  of  her  husband  to  her 
adopted  son,  and  left  the  other  half  for  charitable  purposes 
As  her  adopted  son  was  young,  she  appointed  an  Agent,  to 
take  care  of  the  property.  Subsequently  she  and  her  adopted 

(h)  Lit.  •*  Over  them'*  if.  **  the  immoveables." 
25 
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SOD  died.  The  adopted  son  of  the  elder  brother  has  filed 
a  suit  for  the  recovery  of  the  whole  property.  The 
who  represents  the  family^  from  which  the  adopted  son 
selected^  has  raised  objections.  The  question  is^  who  shonld 
be  considered  entitled  to  the  property  ? 

A, — The  portion  set  aside  by  the  woman  for  charitable 
purposes  could  not  have  been  claimed  even  by  the  deceased 
adopted  son.  It  should  therefore  be  applied  to  the  intended 
purposes  by  the  Agent,  under  the  superintendence  of  the 
adopted  son  of  the  elder  brother.  The  portion  allotted  to  the 
deceased  adopted  son  of  the  widow  should  be  given  to  the 
adopted  son  of  the  elder  brother. — Poona,  January  2Srd,18i7. 

AuTHoniTiEH— (1*)  Mit.  Vytr.  /.  58,  p.  2,-/.  13,  {See  Ch.  II., 
Sec.  14.  I.  A.  3.  Q.  1)  ;  (2)  VyaT.May.  p.  127.  /.  6  ;  (3)  p.  198,  /.  2:— 

KatyAyaiia : — '*  What  a  man  has  promiK'd  in  health  or  aicknen  for  a 
rehgious  purpose,  must  be  given,  and  if  he  die  without  giving  it,  hit  aon 
shall  doubtless  be  com|)clled  to  deliver  it."  (Borrmdaile,  p.  169  ;  Stokct 
H.  L.  B.  136.) 

Remark.— A>ff  above  See.  2.  Q.  3  &  4  ;  Colcb.  Dig.,  Bk.  11.,  Ch.  IV., 
See.  2,  T.  45,  46  ;  B.  V..  T.  111. 


/   A.  5.— PATERNAL  GRANDFATHER'S  BROTHER'S  SON. 

Q,  ]. — A  luan  (lied.  There  are  a  daughter  of  his  uterine 
sister  and  a  graiid-imcle's  son.  Which  of  these  is  the  heir 
of  the  deceased  ? 

i-l.— Tlic  gnind-uncle's  son  being  a  "  Sagotra''  (Gotrmja) 

relation,  the  daughter  of   the  sister  cannot  be  his  heir.— 

Suruf,  yly//-i73/v/,  18t7. 

AiTiioHiTiF.s.—  1)  Mit.  Vvav.  /.  .V).  p.  2,  /.  l,(See  Ch.  I.,  See.  3, 
Q.  4  ;  (2*)  /.  .58,  p.  2.  /.  l.t.  (SfeCUR\y.  II.,  Sec.  14.  1.  A.  3,Q.  I);  (3) 
Vvav.  May.  />.  140.  /.  1.  ^See  Auth.  4);  (4*)  Manu  IX.  187,  {See 
Chap.  11.,  Sec.  14,  I.  B.  b.  1,  Q.  1). 

Q.  2. — Two  men  died.  There  is  a  grand-uncle's  son  and 
a  son  of  their  father's  sister.     Which  of  those  is  the  heir  ? 

A. — The  grand-uncle's  sun  is  the  heir.  The  son  of  their 
father's  sister  cannot  be  the  heir. — Broarhy  July  23n?,  1849. 

ArTHOBiTiKs  — i  1 1  Mit.  Vvav./.  ;i5.  p.  i>.  /.  1,  {See  Chap.  I..  Sec.  2, 
Q.  4).    2M/.  58.  p  i?.  /  l:<,  '\Sfe  Chap  II ,  Sec   14,  I.  A.  3,  Q.  1>. 


ii.i.,CH.a^l4|i.B.U,<i.l.]  GOTR  : — UNENUMEBATED  HBIES.     196 

/.  B.— Hbirs  not  mentioned  in  the  Law  Books. 

a. — Males. 
1.— BROTHER'S  GRANDSON. 

Q.  1. — A  deceased  man  has  left  three  sons  of  his  first 
coQsin.     Which  of  these  is  the  heir  ? 

A, — If  any  one  of  these  cousin's  sons  was  united  in  inter- 
ests with  the  deceased^  he  will  be  the  heir ;  but  if  all  are 
separate,  all  are  equal  heirs. — Dharwar,  May  17 th,  1853. 

AUTHORITIBS.— (1)  Vyav.  May.  p,  134,  /.  4,  {See  Auth.  2) ;  (2«)  Mit. 
Vyiv./.  55,/>.  2,  /.  1,  (See  Chap.  I.,  Sec.  2,  Q.  4). 
Remark.— iSief  Introductory  Note,  Clause  5. 


Q.  2. — ^Who  will  be  the  heir  to  a  deceased  man  when  there 
are  his  brother's  grandson  and  daughter's  grandson  ? 

A, — The  brother^s  grandson  is  the  heir. — Ahmednuggur, 
December  13th,  1847. 

Authorities.— (I)  Vyiv.  May.  p,  134,  /.  4,  {See  Auth.  2);  (2*) 
Mit.  VyiT./.  65,  p,  2,  /.  1,  {See  Chap.  I.,  Sec.  2,  Q.  4). 

Remark. — See  Introductory  Note,  Clause  5 ;  and  Introductory  Re- 
Durkt  to  Sec.  15,  Clause  4  ;  Brojo  Kishor  Mitter  t.  Radha  Oocind  Duit 
H  ai,  3  B.  L.  R.  436  A.  C,  12  C.  W.  R.  339. 


/.  B.  c.  2.— PATERNAL  UNCLE'S  GRANDSON. 

Q.  1. — Can  a  man^s  paternal  uncle's  grandson  be  his  heir 
after  his  death  ? 

ij.— -The  deceased  has  left  a  sister^  and  a  son  of  a  first 
cousin.     Of  these  the  latter  is  his  heir. — Dhanoar^  1845. 

Authority.—*  Mit,  Vyav.  /.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Remarks.— 1.  See  Introductory  Remarks,  Clause  5 ;  and  Introductory 
Remarks  to  Sec.  15,  Clause  4. 

8.  Chvat-grandsons,  through  different  sons  of  the  same  man,  are 
Qoiraia  Sapimlas,  Brojo  Kuhore    Mitter  v.  Radha  Oobind  Jhtt  et  ai. 


I,  B,  b.  Females. 

1.— DAUGHTER-IN-LAW. 

Q.  1. — The   father  of  a  widow's  deceased  husband  died. 
He  had  certain  rights  in  land  and  other  property.     There  is 
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no  male  member  of  the  family  who  has  any  claim  to  the 
property.  Can  the  widowed  daughter-in-law  of  the  deceas- 
ed claim  the  property  ? 

A. — IMiere  being  no  better  heir  than  the  daughter-in-lair, 
and  she  being  the  nearest  relation  of  the  deceased,  she  is 
the  legal  heir. — Suraf,  December  15//i,  1853. 

-Authorities. — (1)  Maiiu  IX,,  187: — 

"  Tu  the  nearest  Sapiiula,  male  or  female,  after  him  in  the  third  (legiee» 
the  inheritance  next  belong^s  ;  then,  on  failure  of  Sapindas  and  of  their 
issue,  the  Sanidnoilaku  or  distant  kinsman  shall  be  the  heir;  or  the  tpiri- 
tual  preceptor,  or  the  pupil,  or  the  fellow-student  of  the  deceased." 

\2)  Niruayasinilhu  III.,  p.  J^**"),  /.  17: — 

It  is  stated  in  the  Smriti  Snmtrraha  : — ''  The  son,  the  son's  son,  the 
son's  son's  son,  and  the  dau^liter*s  son,  the  wife  (patni)  the  brother*  the 
brother's  sou.  the  father,  the  mother,  and  the  daughter-in-law  (a),  the 
si.ster,  tlie  sister's  son.  tlie  Sapindas  and  Sodakas;  in  default  of  the  fint- 
inentioned.  the  latter-nuntioned  persons  are  said  to  present  the  funeral 
oblation." 

Rf.m.vkks. — 1.     Set  Introductory  Note,  Clause  6. 

2.  The  second  passage  seems  to  be  intended  as  an  explanation  of  the 
term  *' Sapii.da."  which  the  Sfistri  understood  to  mean  ** connected  hy 
^'•iviu';  funeral  olilations." 

'.i.  A  daughter  prcce^ies  a  daughter-in-law,  Musst.  Mwackee  Koomr  t 
Musst.  Uofnvi  A'oortr.  Airra  S.  H.  for  1864,  p.  171 ;  2  Macn.  H.  L.  43.  So 
does  H  separateil  brother,  being  one  of  the  enumerated  heirs,  Venku/fpar. 
Holyatcu,  S.  A.  No.  llO  of  lS7:i,  Bom.  H.  C.  P.  J.  F.  for  1873.  No.  101. 
So  (h)es  a  l>rother's  son.  Wittiil  Hughoonath  v.  Huribayee,  S.  A.  No.  41  of 
1^71,  decided  iL'th.Iune  1H71,  Mir/.  1^71 ;  but  the  widow  and  daughter-IB- 
Iu\>  are  preft  rred  in  a  ( laim  advanced  by  divided  distant  cousins.  Bote 
Jftha  V  Ihinhhni.  S.  A.  No.  M04  of  1871.  Horn.  H.  C.  P.  J.  F.  for  1872, 
No   oS      NrM'h.  II.,  Sec.  7,  Q.  10;  Ch.  IV.  B.  Sec.  6,  11./. 


/.  b.  h.  *J— RKOTIlEirS  WIFE. 

ij.  1. — In  the  rase  of  :i  Brihiiiiii's  deathy  will  his  sister-in- 
hiw  or  >istrr's  >.nii  in*  his  heir? 

J.---Thr  si>t«'r-iii-la>v  i>  tin*  hfir  (//). —  Tannn^  February 
II>7A,  l^!^)2. 


',(1)  ThiN  1^  (itrd  in  the  Srudlia  Ma\Okha.   referred  to  in  VtrmitrodftVA* 
f.)  Stt'  bk    I  .  Ch    11  .  Sr    N.  I    A    I.  Q.  4  to  6 
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AuTHORiTiBs.— (1)  Vyav.  May.  p.  140,  /.  1.  (See  Auth.  2);  (2»)  Manu 
IX.  187,  (SeeCh.  II.,  Sec.  14  I.  B.  b.  I..  Q.  1). 

Remark. — See  Introductory  Note,  clause  6  ;  and  Chap.  II.,  Sec.  11, 
Q.6.  

Q.  2. — A  man  died.  There  are  his  sister-in-law  and  a 
male  cousin,  who  have  separated  from  the  deceased.  Which 
of  these  is  the  heir  ? 

A, — The  sister-in-law,  though  separate,  is  nearer,  and  the 
preferable  heir. — Khandeish,  September  bth,  1847. 

AuTHORiTiBS.— (1)  Vyav.  May.  p.  134, /.  4,  (5'ee  Auth.  2);  (2*)Mit. 
Vyav./.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4). 

Remarks. — 1.  See  Introductory  Note,  clause  6. 

2.  If  the  male  "  cousin"  is  a  brother's  son  he  inherits,  accord iag  to 
Authority  2  (Comp.  Sec.  12),  before  the  sister-in-law. 

3.  The  S&stri  puts  the  widow  next  to  her  husband  erroneously  in  this 
particular  case,  on  account  of  the  express  specification  of  brother's  sons 
after  brothers. 

Q.  3. — Three  brothers  lived  as  an  undivided  family.  The 
eldest  of  them  died  leaving  a  widow^  afterwards  the  second 
and  the  youngest  died  successively.  The  widow  of  the 
eldest  has  applied  for  a  certificate  of  heirship.  A  distant 
member  of  the  family,  four  or  five  times  removed  from  the 
deceased,  has  objected  to  the  application.  The  question  is^ 
which  of  these  relations  is  the  heir  ? 

A. — All  the  brothers  died  as  members  of  an  undivided 
family.  Each  surviving  brother  therefore  became  heir  of 
the  predeceased.  The  last  surviving  brother  therefore  was 
the  heir  of  the  two  who  died  before  him.  The  widow  of  the 
eldest  brother,  being  the  nearest  heir  to  the  deceased^  is 
entitled  to  inherit  the  property. — Sural,  August  lOth^  1858. 

AuTHORiTiE8.—(l)  Mit.  V^av./.  55,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q. 
4);  (2)  Manu  IX.,  187,  {See  Ch.  II.,  Sec.  14,  I.  B.  b.  1,  Q.  1). 

Remark. — See  Introiluctory  Note,  clause  6. 

/  B.  b. .}.— PATERNAL  UNCLE'S  WIDOW. 
Q.  1. — A  dumb  son   of  a  deceased  man  lived,  with  his 
property,  under  the  protection  of  his  sister.     He  afterwards 
died,  leaving  his  sister  and  a  paternal  uncle's  widow.    Which 
of  these  is  bis  heir  ? 
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A. — The  aunt,  though  she  may  have  separated  herself 
from  the  deceased,  is  his  heir.  If  the  aunt  had  no  existence, 
the  sister,  according  to  the  rule  laid  down  in  the  May&kha, 
would  have  been  the  heir,  and  in  her  absence  other  relatives 
would  have  succeeded  to  the  property. — Rutnagiri,  February 
4th,  1852. 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4,(See  Auth.  3) ;  (2)  VyaT. 
May.  p.  140,  /.  1,  (See  Ch'  IL,  Sec.  14,  I.  A.  1.  Q.  1) ;  (3*)  Mit.  VyaT. 
/.  66,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q  4). 

Remarks. — 1.  See  Introductory  Note,  clauses  3  and  6,  and  Sec.  14. 
I.A.I. 

2.  In  the  case  of  Upendra  Mohan  Tagore  et  al  v.  Tkanda  Dan  et  al, 
at  3  B.  L.  R.  349  A.  C.  J.,  it  is  said  that  the  uncle's  widow  does  not 
succeed,  but  this  is  not  the  law  in  Bombay. 


Q.  2. — If  there  are  a  paternal  uncle's  wife  and  a  maternal 
uncle  of  a  deceased  person,  which  of  them  will  be  his  heir  ? 

A. — If  the  deceased  has  left  no  male  issue,  his  heir  will  be 

the  paternal  uncle's  wife,  and  not  the  maternal  uncle* 

AhmednugguTj  October  \&th,  1846. 

Authority  .-—Mit.  Vyav./.  65,  p.  2,  /.  1,  {See  Chap.  I.,  Sec.  2,  Q.  4). 
Remark. — See   Introductory   Note,  clause  6,  and    Introductory  Re- 
marks to  next  section. 

Q.  3. — A  man  died,  and  there  are  his  father's  second 
cousin  and  paternal  aunt.     Which  of  these  will  be  his  heir  ? 

A. — If  the  father's  second  cousin  had  not  separated  from 
the  deceased,  he  will  be  the  heir ;  but  if  he  was,  the  aunt 
will  be  the  heir. — Tanna,  June  25thy  1852. 

AiTHORiTiKS.— (1)  Vyav.  May./).  136,  /.  4;  (2)  p.  144,  /.  8;  (3) 
p.  140.  /.  1,  (See  Auth.  5) ;  (4»)  Mit.  Vyav./.  56, p.  2,  /.  1.  (&f  Chap.  I.. 
Sec.  2,Q.  4);  (5*)  Manu  IX.  187,  (See  Chap.  II..  Sec.  14, 1.  B.  b.  1,Q.  1). 

Rrmark. — See  Introductory  Note,  clause  6. 


/.  B.  b.  4.— PATERNAL  UNCLE'S  SON'S  WIFE. 

Q.  1. — A  man  died.  Is  his  cousin's  wife  or  her  daughter- 
in-law  his  heir  ? 

A. — The  cousin's  wife,  and  not  the  daughter-in-law,  is 
the  heir. — Ahwctlnutjcfur.,  Mnij  \thy  1854. 


Bi.u.CH.ii.,8.14,11.,^1.]       GOTBAJA    SAMANODAKiS.  199 

AuTHOMiTiEs.— (1)  VyaT.  May.  p.  134, 1.  4,  (See  Auth.  2) ;  (2*)  Mit. 
VyiT./.  55,  p.  2,  /,  1,  (&cChap.  I.,  Sec.  2,  Q.  4). 

RxMARK. — See  Introductory  Note,  clause  6. 


/.  B.  b.   6,— THE  WIDOW  OF  A  GENTILE  WITHIN  THE 

FOURTH  DEGREE. 

Q.  1. — A  man  died.  A  widow  of  his  distant  male. cousin, 
four  times  removed  from  the  deceased,  is  alive,  and  the 
question  is,  whether  she  is  his  heir  ? 

A, — If  there  is  no  nearer  relation  of  the  deceased,  the 
widow  of  a  cousin  four  times  removed  from  the  deceased 
may  inherit  from  him. — Suraty  September  "nth,  1845. 

Authority. — Mit.  Vyiv./.  55, p.  2.  /.  1,  {See  Chap.  I..  Sec.  2,  Q.  4). 

Remarks. — 1.  See  Introductory  Note,  clause  6. 

2.  The  widow  of  a  joint  cousin  succeeds  in  preference  to  descendants 
of  a  long  severed  branch,  Musst.  Bhuffonee  Daiee  et  al  v.  Gopaljee 
Agra  S.  R.  for  1862,  Part  I.,  p.  306.  The  ^stri  said  the  widow's  right 
was  equally  good  to  joint  and  to  separately  acquired  property  of  her 
husband's  cousin,  but  he  seems  to  have  grounded  his  opinion  partly,  if 
not  wholly,  on  the  widow's  having  lived  in  communit}*  with  the  cousin. 


II.  samAnodakas. 

(Gentilbs  within  the  Thirteenth  Degree.) 

Q.  1. — Should  a  deceased  person  have  no  near  relation^ 
can  a  distant  relative  inherit  his  property  ?  and  what  may 
be  the  degree  of  distance  ? 

A, — In  the  absence  of  a  near  relation^  if  it  can  be  shown 
that  the  party  claiming  to  b*e  the  heir  and  the  deceased  are 
descendants  of  the  same  ancestor^  he  will  be  the  heir. — 
Ahmednugyur,  December  24th,  1851. 

Authorities. — (1  )  Vyav.  May. p.  134,  /.  4,  {See  Chap.  I.,  Sec.  2, 
Q.  4) ;  (2)  p.  140,  /.  I  and  6  ;  (3*)  Mit.  Vyav./.  58,/».  2,  /.  15  :— 

*'  If  there  be  none  such  (Sapindas)  the  succession  devolves  on  kindred 
connected  by  libations  of  water,  and  they  must  be  understood  to  reach 
seven  degreet  beyond  the  kindred  connected  by  funeral  oblations  of  food« 
or  else  as  far  as  the  hmits  of  knowledge  as  to  birth  and  name  extend." 
(Colebrooke,  Mit.  p.  351  ;  Stokes  H.  L.  B.  448.) 

Remark. — See  Introductory  Note  to  Sec.  14,  clause  7. 
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Q.  2. — A  Brahman  who  held  the  Joshi  and  the  KuUkar»> 
Di  Wataaa  died.  His  aurrirmg  relations  are  distant  eight 
or  nine  removes.     Can  they  inherit  the  laatn  ? 

A. — Yes,  they  can. — Poona,  August  29th,  I8S1. 

Authority.— Mil.  Vy.v./.SS,  p.  2, 1. 1,  [Sn  Chmp.  I..  Sec.  2,  Q.  4). 

Rbmarks, — I,  5m  the  preceiliag  rase,  and  Ntirtinff  Karaim  el  ml  t. 
BhKlUi,  halt  tt  al,  C.  W.  R.  fur  1964,  p.  194 1  Muiil.  Dig.  Daft  el  al 
V.  Blmllw  Loll  el  al,  II  C.  W.  R.  SOD. 

•2.  A  great-grand  SOD  of  5tli  in  ascent  from  proptnitu*  Micceedi  before 
hit  father's  sister's  son,  L.  R.  2  In.  A.  IRi,  (Thakoor  JetUatk  Singh 
V.  T**  CouTt  of  tl'ardi). 

3.  In  Thokoorain  v.  .t/oAan/'i'J  i.U  M.  I.  A.  386).  it  waiheld  that  > 
aittcr's  son  dors  Dot  inherit  accordio);  to  the  Mit£kshanl.  Hi*  position 
a«  a  Bandhu  had  been  abaniloncil.  anil  the  decision  only  excluded  him 
from  the  nearer  Sapinilas. 

4.  A  male  descendant  in  5th  degree  from  great-gramlfather  of  pn^- 
situs  succeeds  before  nislcr's  son,  Kooer  Goolab$ingk  tt  at  v.  Rao  Kuram 
Sing.  10  Beni;.  L.  R.  1  P.  C,  S.  C.  14  M-  I.  A.  176.  The  pouibility 
of  bis  succession  only  is  questioned. 

SECTION"  IJ.— BANUIIUS,  i.e.  COGNATES  (o). 
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1.     Under  the   heading  bandhu.  "eognatc  kindred,"  the  MitfikthatA, 
Chap   11.  See.  6,  clause  l.nn.l  the  Mayfltha.Ch.  IV..    Sec.    8,    p.   22, 
eniimeratc  nine  persons  only,  namely  : — 
_  ,    (-1.     The  father's  sister's  sons. 

2.     The  mother's  sister's  sons. 
'i.     The  maternal  uncle's  nonn. 

The  fnther'H  paternal  aunt's  sons. 
The  father's  maternal  aunt's  sons. 
The  father's  maternal  uncle's  sons. 
The  mother'H  pnternnl  aunt':*  sons. 
The  mother's  maternal  aunt's  sons. 
The  iDOllier's  maternal  uncl(-'s  sons, 
may  |>erliHps  be  iulcnileil  to  mark  merely  the  extreme 
terms  of  the  Sapin'ta-reUtionship.  the  connection  on  one  side  or  both 
being  established  through  n  mother  and  exirmling  only  to  four  steps 
between  the  jiersons  regarded  as  Uandhus. 

(a)  In  Bengal,  the  Ilnndhus  eome  next  after  the  nearer  Sapindas,  it. 
before  desccnilants  from  airendants  bryond  the  great-grandfather,  Roop- 
c\ur»   Mnha,,;Ur  v.  .UuftHM   Khan.  J  C.    S.    I>,  A.  R.  3.S  s   Drfanalk 

R«y  ,1  nl.  V,  M^ihooT  Salh  C;l,-».f.  «  C    ^.  D  A,  R   27. 
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2.  From  this  enumeration,  and  the  fact  that  the  word  Bandhu  is  fre- 
quently used  to  designate  these  nine  relations  exclusively,  it  might  be 
inferred  that  the  list  was  intended  to  be  exhaustive,  and  to  preclude  the 
wider  interpretation  of  Bandhu  in  the  sense  of  *'  relation,"  or  "  distant 
relation"  in  general.  Consequently  the  other  relations,  as  the  maternal 
uncle,  maternal  grand-uncle,  &c.,  would  be  excluded  from  inheriting. 

3.  This  inference,  however,  becomes  very  improbable  if  another  pass- 
age of  the  Mitdkshar4  is  taken  into  account,  where  Viju&nesvarn  appa- 
rently gives  a  different  interpretation  of  the  word  Bandhu,  (Coleb.  Mit. 
Inh.  Ch.  II.,  Sec.  5,  CI.  1 ;  Stokes  H.  L.  B.  446).  He  says  that  the  term 
"  gentiles,"  Gotrajas,  includes  **  the  paternal  grandmother,  Sapindas 
(relations  within  the  sixth  degree),  and  Sam&nodakas  (relations  within 
the  thirteenth  degree)."  Pursuing  the  same  subject  he  adds  {ibid  in 
cl.  3),  ''on  failure  of  the  paternal  grandmother,  the  kinsmen  sprung  from 
the   same  family  as    the    deceased,   and    Sapindas    (within    the    sixth 

degree) inherit  the  estate.     For  kinsmen  within  the  sixth  degree 

(^ Sapindas),  and  sprung  from  a  different  family,  are  indicated  by  the  term 
Bandhu."  So  also  the  Vyavasth&  referred  to,  though  doubted  by  the 
Priw  Council.  Thakoorain  Sahiba  v.  Mohun  Lall,  11  M.  I.  A.  386. 
Hence  it  would  seem  that  Vijii^ucsvara  interpreted  YAjSavalkya's  term 
"  Bnndhu"  as  meaning  **  relations  within  the  sixth  degree,  who  belong  to 
a  different  family,"  or  at  least  that  all  such  persons  who  come  under  the 
term  *'  Sapin<la,"  according  to  the  definition  given  in  the  Ach&rak&nda 
{See  Introductory  Remark  to  Section  14,  cl.  5),  are  included  by  the  term 
Bandhu  :  consequently  the  maternal  uncle,  the  paternal  aunt,  &c.,  would 
also  be  entitled  to  inherit  as  Bandhus.  In  the  passage  translated,  Mit. 
Ch.  II.,  Sec.  12,  p.  2,  the  word  '*  Mutribandhu"  is  explained  as  including 
the  maternal  uncles,  and  Goldstucker  (On  the  Deficiencies,  &c.)  refers  to 
Vijiliinesvara's  Commentary  on  Yaj5.  III.,;?.   24,  for  the  same  sense. 

4.  For  the  correctness  of  this  wider  interpretation,  a  passage  of  the 
Viramitrodaya  may  be  adduced,  where  Mitra  likewise  contends  that  other 
relations,  **  the  maternal  uncle  and  the  rest,"  are  comprised  by  the  term 
Bandhu  fa).  For,  says  he,  if  maternal  uncle*s  sons  were  allowed  to 
inhent  and  their  fathers  not,  this  would  be  very  improper,  as  uearer  rela- 
tion would  be  excluded  to  the  advantage  of  more  distant  kindred.  Vira- 
mitrodaya,/. 209,/).  21,  /.  6  {h).  A  similar  opinion  was  given  by  the 
Sistris  also  in  a  case  reported  I  Borr.  R.,  323  (c).  They  state  that 
the  Bhinnagotra  Sapiiulas,  or  blood  relations  within  seven   degrees,  not 

(a)  The  father's  maternal  uncle  inherits,  (liridhar  Lall  Roy  v.  The 
Benpal  Government,  12  M.  I    A.  448. 

\b)  See  also  Macnaughten's  Principles  and  Precedents,  Ed.  II.  H. 
Wdson,  p,  37,  Note. 

(c)  Mustt.  Vmroot  el  al  v.  Kulyandass  et  nl. 
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belonging  to  the  deceased's  family,  inherit.  But  this  auertion  ii  too 
wide  and  vague  to  be  of  use,  because  YdjSavalkya,  I.,  53  {See  Introduetoiy 
Note  to  Section  14,  p,  175)  says  that,  in  the  mother's  line,  the  Sapin^re- 
lationship  ceases  with  the  fifth  person  (a).  Consequently  a  man's  Sapindas 
in  his  mother's  family  cease  witli  her  great-grandfather  in  the  direct  ascend- 
ing line,  and  with  her  grandfather's  fifth  descendant  in  the  collateral  line(6). 
This  principle  must  also  be  borne  in  mind  in  the  case  of  descendanta  from 
daughters  of  gotraja  relations.  Thus  the  deceased's  great-great-grand- 
daughter's son  would  be  no  longer  a  Sapiiula.  The  view  here  taken  liaa 
been  adopted  by  the  Privy  Council  in  Giridkari  Lall  v.  The  Govenuuni 
of  Bengal,  I  B.  L.  R.  44,  P.  C,  S.  C,  12  M.  I.  A.  448.  In  the  answers 
to  the  questions  of  the  following  section,  the  S&strii  allow,  beaidei 
the  so-called  nine  Bandhus,  the  following  Bhinnagotra  Sapinclas  to 
inherit — I  sister's  son,  2  maternal  uncle,  3  brother's  daughters,  4 
sister's  daughters.  They  quote  as  authorities  partly  the  passage  of  YAj- 
Savulkya  authorising  the  Dandhus  to  inherit,  ])artly  the  verse  of  Manu, 
which  prescribes  "that  the  nearest  Sapinda  inherits,"  and  for  the 
maternal  uncle,  the  passage  of  the  Viraraitrodaya  above  cited. 

(a)  It  is  for  this  reason  that  the  prohibition  to  marry  a  person  of  the 
same  kindred,  extending  on  the  father's  side  to  the  7th,  extends,  on  the 
mother's  side,  only  to  the  5th  degree,  Niirada  Pt.  II.  Ch.  XII.,  «/.  ?• 
So  Vyav.  May.  (as  to  an  adopted  son)  Ch.  IV.,  Sec.  5, /?/.  32. 

(b)  Table  of  a  man's  (A)  Sapiiidas  in  his  mother's  family : — 


2- 


3-       2-  - 


4-- 

5- 


3    - 


o 


5- 
4- 
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2- r^  Brother.  1- 


3 


-  Mother's  father. 


Mother. 


-  A. 


6  '-       4 
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The  passage,  cited  in  the  Vyav.  May.,  Ch.  IV.,  Sec.  10,  p.  30  (Stokes 
H.  L.  B.  106),  is  quoted  in  the  Daya  Bhliga,  Ch,  IV.,  Sec.  3,  p.  31, 
(Stokes  n.  L.  B.  257),  and  in  the  Coleb.  Dig.  Bk.  V.,  T.  613,  to  show 
the  order  of  succession  to  woman's  property.  The  nearness  of  the 
relationship  is  by  Jimilta  V4hana  made  a  ground  of  succession  through 
the  benefits  conferred  by  the  oblations  offered  by  a  sister's  son,  &c.,  and 
a  passage  of  Vriddha  Satatapa  is  quoted  to  prove  the  obligation  to 
present  these  oblations.  In  translating  this,  Colebrooke  has  confined  its 
import  to  offerings  for  the  wives  of  the  maternal  uncle,  sister's  son, 
&c.,  but  Goldstiicker,  •*  Ou  the  Deficiencies,  &c."  p.  11,  says  that  the 
duty  is,  according  to  the  comment  of  the  Ddyanirnaya,  reciprocal  between 
the  maternal  uncle  and  his  nephew,  and  that  it  is  due  by  a  son-in-law,  a 
pupil,  a  friend,  and  a  daughter's  son  to  their  several  correlatives.  At 
the  maternal  uncle  thus  performs  a  Sr&ddlia  for  his  nephew,  he  is  on  this 
theory  entitled  to  succeed  to  his  property,  and  before  the  cousin,  more 
remotely  beneficial  to  the  manes  of  the  ancestors  of  the  propositus. 

5.  Regarding  the  order  in  which  the  Bhinnagotra  Sapiudas  succeed 
to  each  other,  it  is  difficult  to  speak  with  certainty.  It  would  seem 
however  that  the  *' nine  Bandhus  "  mentioned  in  the  law  books  ought 
to  be  placed  first,  according  to  the  principle  of  the  Maytlkha,  that 
'*  incidental  persons  are  placed  last  "  (a).  Amongst  the  other  Sapindas, 
\nearncss  to  the  deceased'  ought,  as  the  Sastris  also  seem  to  indicate,  to 
be  the  principle  regulating  the  succession  {b).  The  following  cases  have 
been  arranged  on  the  same  principle  as  those  regarding  the  Gotrajas: — 

[a)  l^ee  MayQkha,  p.  106,  Borradaile  ;  Stokes  II.  L.  B.  88.  So  also 
the  Sastris  in  Musst.  Umroot  et  al  v.  Kulyandass  et  al,  1  Borr.  Rep,  p,  323. 

(b)  A  sister's  son  was  preferred  to  a  maternal  aunt's  son,  Gunesh 
Ckufuier  Roy  v.  Nilkomul  Roy  et  al,  22  C.  W.  R.  2(J4  C.  R.  The  great- 
graniUon,  through  his  mother,  of  an  ancestor,  common  to  a  grest-grand- 
ion  bv  purely  male  descent,  is  not  in  Madras  heir  to  the  latter,  K.  Kissen 
Lata  V.  J  avail  ah  Prasad  Lai  a,  3  M.  H.  C.  R.  345.  See  supra  page  181. 
A  paternal  uncle's  daughter's  son  is  an  heir  according  to  Bengal  law, 
Guru  Gobind  Shaha  Mandal  et  al  v.  Anand  Lai  Ghose  et  al,  5  Beng.  L. 
R,  15  F.  B.,  S.  C.  13  C.  W.  R.,  49  F.  B.,  which  apparently  supersedes 
Raj  Gobind  Dry  V.  Bajessuree  Dossee,  4  C.  W.  R.  10  C.  R.  The 
Sastris  at  1  Borr.  323  \^ Musst.  Umroot  et  al  v,  Kulyandass  et  al)  st^y 
that  descv'UtUnts,  through  the  daughter  of  propositus  to  the  7th  degree, 
are  his  asajrotra  sapiiulas.  The  grandson  of  maternal  grandfather's 
brother  is  an  heir  by  Bengal  law,  Brajnkishor  Mitter  v.  Radha  Gobind 
Dutt,  3  Ben^.  L.  R.  4<i5.  A  propositus  being  thinl  in  descent,  a  collateral. 
5th  in  descent  from  the  common  ancestor,  inhcriu  to  him  in  preference 
to  his  paternal  aunt's  son,  T.  Jibnath  Sing  v.  The  Court  of  ll'ards,  5 
Beng  L.  R.4I3. 
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SECTION  15.— COGNATES  OR  BANDHUS. 

A, — Mentioned  in  the  Law  Books. 

1.— FATUERS  SISTER'S  SON. 

Q.  1. — A  man  died,  and   none  of  his   relatives  are  alive 

except  his  father's  sister's  son,  who  performed  his  funeral  rites 

and  receives   emoluments  as  priest  from   his  clients.     Is  he 

the  heir  of  the  deceased,  and  is  he  responsible  for  his  debts  ? 

A. — If  the  deceased  has  no  wife,  his  father's  sister's  son 
will  be  his  heir,  and  he,  having  received  the  emoluments 
belonging  to  the  deceased,  is  responsible  for  his  debts. — 
Suraf,  Janutiyij  3 !.<?/,  1810. 

Ai'THORiTV. — ♦Mit.  Vvav./.  59,  /).  1,  /.  2  ; — 

•*  On  failure  of  j^entilcs,  the  cognates  arc  heirs.  Cognates  are  of  three 
kinds,  related  to  the  person  himself,  to  his  father,  or  to  his  mother,  at 
is  declared  l>y  the  following  text : — 

The  sons  of  his  own  fatlier*s  sister,  the  sons  of  his  own  mother's  sister, 
and  the  sons  of  his  own  maternal  uncle,  must  he  considered  as  his  own 
cognAte  kindred."     Colehrooke,  Mit.  p.  352  ;  Stokes,  H.  L.  B.  443. 

Remark. — The  Davahhaga,  Ch.  XI.,  S.  6,  p.  9,  says  that  the  graDd- 
sons  througli  daughters  of  a.scendants  inherit  through  a  C(mnexion  with 
their  mothers*  r^otra  of  hirth  hv  the  ohlations  that  thev  mutt  offer  to  her 
father  in  each  instance.  Tliey  thus  stand  in  a  manner  on  a  par  with 
grand.sons  through  sons.    Sec  Sniriti  Chandrikd,  Ch.  XI.,  S.  5,  para.  15. 


.4.  2.— MATKKNAL  I  NCLE'S  SON. 
Q,  1. — Can  i\  doceasod    inalo's  mother's  brother's  sou  bo 
Lis  heir  ? 

A, — Yes. — Nnijfjnr  and  Khnndtsh,  1845. 
Authority  not  cpioted.  See  the  preceding  case. 

Q.  2. — A  mail  died.  Tliero  is  a  son  of  his  maternal  nncle* 
III*  elaim-s  to  be  the  heir  of  the  deceased,  and  he  is  not 
o]ijH>sed  l»y  tin*  near  rrlations.  Can  he,  under  these  circuu- 
8tanees,  be  reeo^iiized  as  heir? 

-1. —  If  the  maternal  nnele's  son  is  not  opposed  by  anjr 
near  relatlnn  (»r  tlit»  deceased,  there  i.s  no  objection  to  his 
claim  on  tin.'  t^ronnd  of  the  Hindu  law. — Suraf,  Januarif 
25///,  185:>. 

AuTHORiTV  — V\ftv.  Mav.  />.  1  UK  /.  1,  \Sfr  Cliapter  II.,  Sec.  14,  I.  A. 
1.  Q.  1  . 
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B, — Not  Expressly  Mentioned  in  the  Law  Books. 

I.— MALES. 
(I)— SISTER'S  SON. 

Q.   1 . — Can  a  man's  sister's  son  be  his  heir  ? 
A, — Yes. — Tannay  October  bth,  1855. 

AiTHORiTY. — Vvav.  Mav.  p.  HO,/.  I,  {See  Q\\.  IL,  Sec.  14,  L  A.  I, 
Q.  I). 

Remarks. — 1.  See  Introductory  Remark  to  Section  15,  Clause  4. 

2.  According  to  tbe  Mithila  law  and  to  that  of  Madras,  a  sister's  son, 
it  was  once  held,  does  not  inherit  (a).  But  a  sister's  son  is  a  Bandhu  (6), 
and  inherits  in  this  character  though  not  as  a  got  raja -sapinda  (c). 
The  Nirnaya  Sindhu,  quoted  above  (Sec.  14,  1.  B.  b,  1,  Q.  1),  expressly 
names  a  sister^s  son  as  heir  (ci),  and  gives  to  the  sister's  son  a  place 
amongst  those  who  may  present  funeral  oblations,  and  this  is  adopted 
in  the  Sruddha  Mayukha  referred  to  in  the  Vynvahar  Maytlkha,  Ch.  IV., 
Sec.  8,  pi.  29. 

3.  Sister's  sons  have  no  right  so  long  as  a  sister  survives,  but  take 
Wfore  sister's  daughters  (f). 

4.  In  a  Vyavasth&  of  the  Sastrisof  the  Sadar  Court,  N.  \V.  P.,  dated 
28th  December  18(30,  the  sister's  son,  it  is  said,  inherits  before  the  paternal 
aunt's  son  (/),  and  a  sister's  son  was  preferred  to  a  maternal  aunt's  son. 
These  cases  are  opposed  to  the  general  principle  that  the  persons  actually 
spi*ci6ed  take  before  those  only  implied,  unless  the  specification  in  this  case 
be  meant  merely  to  indicate  the  extreme  points  of  heritable  connexion. 

5.  In  Laroo  v.  Sheo  {g),  the  property  came  to  deceased  intestate, 
apparently  from  his  maternal  uncle,  and  the  Sudder  Adawlat  decided  that 
property  inherited  through  the  female  (maternal)  heir,  must  continue  to 
desceuil  in  that  line. 


(a)  Thakoorain  Sahiba  v.  Mohuii  Lall,  \\  M.  I.  A.  386;  Doe  Dem 
Kullaiumal  v.  Kuppu  Pillai,  1  M.  II.  C.  R.  85. 

{b)  6><f  Prof.  11.  II.  Wilson's  works,  vol.  V.,  p.  14;  Introductory 
R4>mark  to  this  Section  ;  2  Macn.  Prin.  and  Prec.  84 ;  Omrif  Koomari 
Dabee  v.  Luchee  Xarain  Chuckerbtdty,  10  C.  W.  R.  76  F.  B. 

(c)  Amrita  Kumari  Pebi  v.  Lakhinaraynn,  2  Beng.  L.  R.  28  F.  B.; 
Ckelikami  Tirupati  Raya  v.  -K.  S.  Venkata  Gopala  Karasimha  Rau,  6  M. 
H.  C.  R.  27b;  Giridhari  Lall  Roy  v.  The  Bengal  Government,  V2 
M.  I.  A.  44*^. 

(d)  Amrita  Kumari  J)ebi  v.  Lakhinarayan,  2  Beng.  L.  R.  28  F.  B. 
\«)  Jcharam  v.  Purmanund,  2  Borr.  515. 

[f)  GuHesh  Ckwtder  Roy  v.  Ml  Komui  Roy  et  ai,  22  C.  W.  R.  264. 
\g)  I  Borr.  80. 
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6.     A   fifth  descendant  from   the  grandfather  takes  precedence  of 

the  sister's  son  («). 

Q.  2. — A  man  died.  Tlis  property  is  in  the  possession  of 
his  sister's  son.  Tliere  is,  however,  a  stop-sister's  son  be- 
sides  tho  sister's  son.  The  question  is,  which  of  these  is 
the  heir  ? 

A. — The  sister's  son  is  the  heir.  The  step-sister's  son  is 
not  the  heir. — Suraf,  August  bth,  184:5. 

AuTHORiTiRS. —  !♦)  Mit.  Vvnv/.  55,;i.  2,  /.  I,  (5tff  Ch.  I.,  Sec.  2» 
Q.  4) ;  (2*)  Vyav.  May,  p.  140,  /.  I,   {See  Ch.  II.,  Sec.  U,  I.  A.   1,  Q.  1). 

Remark. — See  i?cc.  14,  I.  A.  2,  Q.  1. 


B  I.   2.) -MATERNAL  UNCLE. 

Q.  1 . — Can  a  maternril  uncle  bo  the  heir  of  his  nephew  ? 

j\^—Ycfi,—Tannn,  Frhrnanj  12///,  1859. 

Authority. — Viramitroilaya./.  209,  ;j.  2,  /.  fi  : — 

**  In  the  hivv-biok  of  Mann  the  word  Sakulya  (which  is  used  in  verse 
IX.,  l?7i :  On  the  faihire  of  them  (Sa|)in<la'»)  the  Sakiilyas  are  (heirs  of 
a  si'paratiNl  ln:lK•^  or  the  tracher,  or  also  a  pupil,  ineludes  Sagotrai 
i.irrntiles  within  the  sixth  lU'irrei*),  Sam'inodakas  (jrentiles  within  the  thir- 
tcenth  de;rr('f\  the  maternal  nnelcs,  and  the  other  (Sapindas  l>elonging  to 
a  ditTeriMit  family  u  ami  the  three  <ela'4ses  of  relations  called)  Bandhu.  In 
the  passa;ze  of  Yoprisvara  (Yajfiavalkya,  See  Cha]).  II..  See.  2,  (J.  2),  also 
the  wor.l  nandlni  indicMtes  tlie  maternal  uncle.  Otherwise,  if  the  maternal 
unch's  wiTe  ndt  included  (hy  the  word  Bandhu\  a  preat  impropriety 
would  take  place,  ^iince  their  sons  would  be  entitled  to  inherit,  and  they 
who  are  uiDre  nearly  ridated  {to  the  deceased)  thau  the  former,  would 
not  have  the  same  rijrht." 

<^>.  2. —  ii'a  mnn  ajiplics  for  a  cortififato  of  heirship  on 
lliL'  <^r<)inhl  that  tliu  ilocoascJ  W;is  his  fostor-son,  should  this 
application  be  granted  '^ 

A. — In  tlir  case  to  which  tliis  question  refers,  it  appears 
that  tlic  deceased  was  apj)licaut's  sister's  son.  Ho  should 
tlierefnro  call  tlie  deceased  not  lii.s  foster-son,  but  his  nophcWy 
and  as  the  maternal  uncli?  of  the  deceased,  ho  should  be 
j^iMuted  a  certilicate. — Plt'inrar,  Nncrmhrr  IG/A,  IStO. 

vVrniouiTY.— ♦Vlramitrodaya.  /.  iZ^^J.  y>.  2. /.  (J.      AV  the    preceding 
case. 


\u'  Kooer  Until ub  Sinn  it  nl  ^.  /{ao  Knritn  .S|/k/,  10  Ren.  L.  R.  1. 
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B.  //.—Females.  (1}~GRAND.DAUGHTER. 

Q,  1 . — Has  a  grand- daugliter  the  same  right  to  the  pro- 
perty of  her  grandfather  as  a  grandson  ? 

A. — No. — Tanna,  September  Ibfh,  1851. 

Authority. — Mit.  Vyav./.  60,/?,  1,  /.  7. 

Remarks. — 1.  In  an  undivided  family,  the  grand-daughter  cannot 
inherit. 

2.  In  8  divided  family  she  might  inherit  on  failure  of  nearer  heirs  as 
a  "  Sapinda  relation  belonging  to  a  different  family.'*  See  Introductory 
Remark  to  Section  15,  Clause  5. 

3.  It  has  been  ruled  at  Madras  that  a  grand- daughter's  son  is  not 
entitled  to  inherit  to  a  second  cousin,  great-grandson  in  a  male  line  of 
the  same  ancestor,  K.  Kissen  Lala  t.  Javallah  Prasad  Lala,  3  M.  11.  C.  R. 
346 :  but  this  is  not  so  iu  Bombay.  See  the  Introductory  Remarks  to 
this  Section. 

B.  //.  (2)— BROTHER'S  DAUGHTER. 

Q,  1. — A  roan,  who  was  not  married,  died.  There  are 
two  daughters  of  his  brother.  One  of  these  daughters  has  a 
son.  The  son's  father  is  his  guardian.  Ho  claims  the 
possession  of  the  deceased's  property.  The  daughters  have 
no  objection  to  the  claim  of  the  son's  father.  The  question 
is,  whether  the  son  of  a  daughter  can  be  recognized  as  heir, 
while  there  are  two  daughters  of  the  deceased  ?  and  whether 
the  father  of  the  son  has  right  to  be  his  guardian  ? 

A. — The  brother's  two  daughters  are  the  nearest  relations 
of  the  deceased.  They  are  therefore  legal  heirs,  and  while 
they  are  alive,  the  son  of  one  of  them  cantiot  be  considered 
an  heir.  It  is  therefore  unnecessary  to  discuss  the  question 
of  the  right  of  the  father  to  bo  the  guardian  of  his  son. 

Ahmcdahad,  March  25///,  1855. 

Authorities. — (I)  Vyav.  May.  p.  140,/.  1,  (See  Chap.  II.,  Sec.  14, 
I.A.  l.Q.  I);  (2)  p.  137,  /.  4.     * 

Remarks — 1.     See  Introductory  Note  to  Section  15,  Clause  4. 

2.  In  the  case  of  Choorah  Monee  Bose  et  al  v.  Prosonno  Coomar  Mitter, 
*t  1  C.  W.  R.  43,  it  was  held  that  a  brother's  daughter's  son  is  not  an  heir, 
wd  so  in  Govindo  Hureekar  v.  Woomesh  Chunder  Roy,  C.  W.  R.,  F.  B.  R. 
176.  But  the  S&stris  in  Umroot  v.  Kulyandas,  1  Borr.  R.  314,  pro- 
iMmnce  in  favor  of  the  niece's  sons  and  even  grandsons.  The  brother's 
<l«aghters  were  postponed  to  a  first  cousin  once  removed  (tint  couain's 
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son)  in  the  male   line,  Gangnram  v.  BalHa  et  al,  S.  A.  No.  5l9  of  1873, 
(Bom.  H.  C.  P.  J.  F.  for  1S76,  p.  31). 


B,  11.  (,3)— SISTER'S  DAUGUTER. 

Q,  1. — A  mau  died.  There  were  threo  daughters  of  his 
sister.  Two  are  alive,  and  one  died  before  the  man's  death, 
leaving  a  sou.     The    question  is,  which  of  these  is  the  heir  ? 

^4. — The  two  surviving  daughters  of  the  sister  are  the 
heiis.  The  son  of  the  tliird  daughter,  who  died  before  the 
man^s  death,  has  no  right  to  inherit  from  the  deceased.  * 

AhmedahiiiJ ^  Juno,  20fh,  18oo. 

Al'thorities. — (1)  Vvav.  May.  p.  I'M,  L  4,  {Ste  Autb.  3)  ;  (2) 
p,  140,  /.  1,  (See  Chap.  11.,  Sec' 14.  1.  A.  1,  Q.  1);  (3*)  Mit.  Vyir. 
f.bn,  p.  2,  /.   1,  (^Sfe  Chap.   I.,  Sec.  2,  Q.  4). 

RE.MAKK.— 6Vc  Iiitroducton'  Note  to  Section  15,  Clause  4. 


r^.  2. — Can  a  *'  Bliaulii'^  or  a  daughter  of  a  sister,  of  the 
goldsmith  casto,  be  his  heir  ? 

A. — Yes. — AJnncdiui'/fjnry  Deccmhcr  2Sth,  1853. 

Altiioritiks.  a*)  Mit.  Vyav./.  55, p.  2,/.  1,  [See  Ch.  I..  Sec.  2, 
Q.  4)  ;  i2')  Vyav.  May.  p.  1 10,  /.  1,  {See  Ch.  II..  Sec.  14.  I.  A.  1,  Q.  1). 

Kkmakk. — Grarul-nrpbews  throu<:h  the  mother  of  a  deceased  succeed 
to  him,  Musst,  Vtnroot  et  at  v.  Knlyandas  et  al,  1  Borr.  314.  A  sisters 
grandson  siu-cocds  to  property  iuhcriteil  from  her  father  by  a  woman  in 
prcfiTcncv  to  her  own  ilauirhter  nntlcr  the  Benpal  Law,  Sheo  Sekai  Singh 
et  al  V.  Musst.  Omed  Kmncnr,  C  Calc.  S.  D.  A.  II.  yOl.  The  pandit  rehed 
on  Vi^hnuN  Dharmasasttra,  .Sec  Appendix.  A  nephew's  daughter  is  not 
an  heir  acconliu«r  to  Hcniral  Law,  Rmlha  Pearee  Dossee  et  al  v.  Doarya 
Monee  Dossia  et  al,  5  Calc.  W.  K,  131  C.  R. 


CHAPTER  III. 

HEIRS  TO  MALES  WHO  HAVE  ENTERED  A 

RELIGIOUS  ORDER. 

SKCTION   L— IIKIHS  TO  A  YATL 

V.   L— Can  tile  relatives  of  a  *'  Sannyasi  '*  claim  his  pro- 
perty ? 
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A. — No  relative  can  claim  any  property  acquired  by  a 
man  during  the  time  he  was  **  Sanny&sl/' — Dharwar,  1846, 

Authority. — ♦  Mit.  Vyav./.  69,  p.  1,  i.  15  : — 

"  A  Tirtuous  pu))il  takes  the  property  of  a  yati  or  ascetic.  The  virtu* 
out  pupil,  agniu,  is  one  assiduous  in  the  study  of  theology,  in  retaining 
Che  holy  science,  and  in  practising  its  ordinances."  (Colebrooke,  Mit, 
/».  355  ;  Stokes  H.  L.  B.  451.) 

Q.  2. — How  should  property  be  divided  among  three 
disciples  of  a  deceased  Guru  ?  and  if  some  of  them  are  absent^ 
should  their  shares  be  held  in  depositi  or  made  over  to  those 
that  are  present  f 

A. — The  Sastras  do  not  provide  for  division  of  a  Guru's 
property  among  his  disciples.  One  of  them  should  therefore 
take  it  and  perform  the  funeral  rites  of  the  deceased,  accord- 
ing to  custom. — Ahmednuggury  September  26th,  1845. 

Authorities  not  quoted.     See  the  preceding  question. 

SECTION  2.--nEIRST0ANAISHTHIKA  BRAHMACHART. 

A.  1. — Is  an  Ach&rya  or  Guru  the  heir  of  his  disciple  ? 

Q.—Yea.—Sholapaor^  October  27th,  1846. 

AuTHORiTiKB. — *  Mit.  Vyav./.  59, />.  1,  /.  14  ;— 

'*  It  has  been  declnred  that  sons,  grAudsons,  (or  great-grandsons)  take 
the  heritage,  or,  on  failure  of  them,  the  widow  or  other  successors.  The 
iQthor  (Y&jiiavalkya)  now  propounds  an  exception  to  both  those  laws. 
The  heirs  of  a  hermit,  of  an  ascetic,  and  of  a  professed  student,  are,  in 
their  order,  the  preceptor,  the  virtuous  pupil,  and  the  spiritual  brother  and 
associate  in  holiness. 

The  heirs  to  the  property  of  a  hermit,  of  an  ascetic,  and  of  a  student  in 
theology,  are  in  order,  that  is  in  the  inverse,  the  preceptor,  a  virtuous 
pupil,  and  a  spiritual  brother  belonging  to  the  same  hermitage. 

Tlie  student  (Brahmach&riu)  must  be  a  professed  or  perpetual  one 
(Naishthika)  (a),  for  the  mother  and  the  rest  of  the  natural  heirs  take  the 
property  of  a  temporary  student  (Upakurv&na)  (b) ;  and  the  preceptor  is 
declared  to  be  heir  to  a  professed  student  as  an  exception  [to  the  claim 
of  the  mother  and  the  rest]."  (Coleb.  Mit.  354 ;  Stokes  H.  L.  B.  450-1). 


(a)  See  Smriti  Chandrik&,  Ch.  XI.,  S.  7.  Naishthika  is  derived  from 
nUhtkdf  '*  fixed  resolve,'*  and  means  literally  a  person  who  has  taken  the 
fixed  resolution  (to  stay  with  his  preceptor  until  death). 

(b)  Upakurv&na  means  literally  a  person  who  pays  or  gives  a  present  (to 
the  preceptor  at  the  end  of  his  studentship). 
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Remark.— Only  if  the  deceased  was  a  Naishthika  BrahmachirfTt^  e. 
a  student,  who  had  renounced  the  world  and  professed  his  intentioii  to  liire 

all  his  life  with  his  preceptor. 

Q.  2. — Can  a  preceptor  (Guru)  bo  the  heir  of  his  disciple 
(Sishya)  ?  • 

A. — As  the  parents  of  the  disciple  had  devoted  him  to  the 
service  of  the  Guru,  and  as  he  was  not  married^  the  Gum 
is  his  heir. — Sholajwor^  July  Ibth,  1846. 
Authority  not  quoted.     See  the  preceding  Question. 


CHAPTER  IV. 

HEIRS  TO  A  FEMALE. 
A. — Heirs  to  an  Unmarried  Female  (a). 
SECTION  1.— BROTHER. 

Q.  1. — Can  a  brother  inherit  his  sister's  property? 
A. — Yes. — Dharwar,  1846. 

ArTHORiTY. — ♦Mit.  Vyav./.  62,  p.  1,  /.  7  : — 

''But  her  uterine  brothers  shall  have  the  ornaments  for  the  head  and 
other  {^ifts,  which  uiay  have  been  presented  to  the  maiden  by  the  maternal 
grandfather  (or  the  paternal  uncle)  or  other  relations,  as  well  as  property 
which  may  liuve  been  regularly  inherited  by  her.  For  BaudL&yana 
says: — *  The  wealth  of  a  deceased  damsel  let  uterine  brothers  themselret 
take.  On  failure  of  them  it  shall  belong  to  the  mother ;  or  if  she  be 
dead,  to  the  father.' ''     (Coleb.  Mit.  373  ;  Stokes  U.  L.  B.  465.) 

Ukmauks. —  1.  The  text  of  Vijiidnesvara  quoted  refers  in  the  first 
instance  to  a  maiden  who  died  after  her  betrothal,  but  l>efore  her  mar* 
ria^e.  As  BaudhAyana*s  jmssage  contains  no  such  restriction,  its  rukt 
seem  to  a])ply  aUo  to  a  girl  who  died  before  her  betrothal.  So  NAradt 
quoted  in  the  Daya  Krama  Sangraha,  Ch.  II.,  Sec.  1.  (Stokes  H.  L.  B. 
487.) 

*J.  Ilegarding  the  case  of  a  married  sister,  See  Ch.  IV.,  B.,  Sec.  7, 
II.  6.  

.^.-SECTION  2.— THE  FATHER. 

Q.  1. — If  a  daughter  has  no  relative  except  her  father,  will 
he  be  her  hinr  ? 


[a)  The  unclen  and  cousins  of  an  unmarried  damsel,  daughter  of  thdr 
deceased  coparcener,  exclude  her  from  inheritance,  but  are  bound  to 
defray  her  marriage  expenses  out  of  the  joint  estate,  2  Macn.  47. 
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A, — Yes. — Ahmednuggur,  10th  January,  1846. 
Authority  not  quoted. 
Remarks. — 1.     See  the  preceding?  case* 

2.  Regarding  the  father's  succession  to  the  estate  of  a  married 
daughter,  See  Chapter  IV.  B.,  Sec.  7. 

il.— SECTION  3.— THE  SISTER. 

Q.  1 . — Can  a  sister  of  a  deceased  Murall  be  her  heir  ? 

A, — Yes. — Poonaj  23rd  Septemhcr,  1852. 

Authorities. — (1)  Vyav.  May.  p.  140,  /.  1,  {See  Ch.  II.,  Sec.  14, 
I.  A.  1,  Q.  I;  (2*)  Miinu  IX.  187,  {See  Ch.  II.,  Sec.  14,  I.  B.  b,  1,  Q.  1). 

Remark. — The  above  text  of  Manu,  declaring  the  "  nearest  Sapinda 
entitled  to  inherit,"  applies  in  the  first  instance  to  the  succession  to 
a  niale's  estate.  In  the  Mayl!lkba,  p,  159,  /.  5,  (Stokes  H.  L.  B.  105), 
Nilakantha  uses  it  in  regard  to  a  female's  estate  also. 

B.— Married. 
SECTION  1.— DAUGHTER. 

Q,  1 . — A  woman  of  the  Kunab!  caste  died.  Her  daughter^ 
who  was  abandoned  by  her  husband,  lived  with  her  mother 
for  about  six  years.  Can  this  daughter  be  the  heir  of  the 
deceased  mother  ? 

A, — As  there  are  no  other  and  better  heirs,  the  daughter 
will  be  the  heir  of  the  deceased.  If  the  daughter,  however 
is  a  notoriously  bad  character^  the  Sirkar  should  pay  the  ex- 
penses of  the  funeral  rites,  assign  a  maintenance  to  the 
daughter,  and  hold  the  rest  in  deposit,  pending  a  reform  in 
her  character. — Ahmedmiggur,  \^ih  January,  1847. 

Authorities— (1)  Vyav.  May.  p.  142,/.  2;  {2)  p.  137,/.  6;  (3) 
p  IWi.  /.  5 ;  (4) p.  169,  /.  5 ;  (5)  p.  i:36,  /.  8 ;  (6)  p.  162,  /.  1  ;  (7)  Mit.  Vyav, 
/.  45,  p,  1,  /.  5  ;  (8)  /.  58,  p.  1,  /.  7  ;  (9)/  68,  p.  2,  /.  16 ;  (10)/.  57, 
p.  1. /.  5;  (11*)/.  60,  p.  1./.  13;  (12)/.  60,  p.  2,/.  2;  (13)/.  60,  p.  2, 
/.  1;(14*)/.  48,p.  1,/.  13:  — 

'*  It  has  been  declared,  that  sons  may  (Hvide  the  effects  after  the  death 
of  their  father  and  mother.  The  author  states  an  exception  in  regard  to 
the  mother's  separate  property:—'  The  daughters  share  the  residue  of  their 
mother's  property  after  payment  of  her  debts.'  Let  the  daughters  take 
their  mother's  effects  remaining  over  and  above  the  debts ;  that  is,  the 
residue  after  the  discharge  of  the  debts  contracted  by  the  mother. 
Hence,  the  purport  of  the  preceding  part  of  the  text  is,  that  sons  may 
divide  their  motber*s  effects,  which  are  equal  to  her  debts  or  lets  than 
their  amount.    The  meaning  it  this :  a  debt  incurred  by  the  mother  mutt 
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be  discharged  by  her  sons,  not  by  ber  daughters ;  but  her  daogbten  •hill 
take  her  property  remaining  above  her  debts."    (Colebroke,  Mit.  p.  266} 

Stokes  n.  L.  B.'aa?.) 

(15)  Mit.  Vyav.  /.  Gl.  p.  1,  /.  16  :— 

'*In  all  forms  of  marriage,  if  the  woman  *  leave  progeny/ that  it»  if 
she  have  issue,  her  property  devolves  on  her  daughtert."  (Colebrooker 
Mit./>.3GS  ;  Stokes  II.  L.  B.  461.) 

Q.  2. — Who  will  be  the  heir  of  a  deceased  widow  ?  ier 
daughter  or  her  husband's  illegitimate  son  ? 

A, — A  daughter  only  is  entitled  to  inherit  her  mother's 
Stri'lhaii  ;  an  illegitimate  son  of  the  deceased  widow's 
husl)and  hns  no  right  to  it.  If  the  parties  concerned  be  of 
the  Sudra  caste,  a  daughter  and  an  illegitimate  son  will  be 
entitled  to  e(|ual  shares  of  their  father's  property.  If  the 
property  is  Stiulhan,  a  daughter  has  a  prior  and  superior 
right  to  it.  The  illegitimate  son  and  the  daughter  should 
therefore  take  equal  shares  of  the  property  of  the  deceased.— 
AliineJnfujrjur^  Janv'try  'd\sfy  1848. 

ArTiioiirriKs.— (1 )  Vyiiv.  May.  p.  9!),  /.  I  ;  (2)  p.  151.  /.  2  ;  (3) 
p  15.3,  /.  7  ;  (4)  p.  15(J,  /.  5  ;  (5)  p.  157,  /•  7  ;  (fi)  P'  li>9» '.  5  ;  (7*)  Mit. 
Vyav.  /.  A^,p.  1,  /.  l.i,  {Sea  Ch.  IV.  B,  Sec.  1,  Q.  1};  (8)  /.  65, 
p'  1,  /.  11.  •>''<?  (  h.  11. .  Sec.  3,  Q.  1). 

Rkmark.— TIic  iSa-itri  in  his  last  direction  treats  the  property  as  that 
of  the  predecoa.si'd  hiisl^aiid,  and  applies  to  it  the  construction  of  YAjila* 
va*.k}a'i(  t('.\t  supported  by  Dt'vur.da  Bhatt  in  the  Dattaka  Chandhki» 
Sl*c.  5,  pi.  'Mt  v^Stokci  II.  L.  B.  660). 

Q,  o. — A  woman  died  leaving  a  son  by  her  first  and  a 
daughter  by  her  second  husband.  She  had  taken  no  pro- 
perty belonging  to  her  first  husband.  The  deceased's  pro* 
pt*rty  was  left  in  possession  of  her  daughter  and  son-in-law. 
The  qui?stion  is^  whether  the  daughter  or  the  son  should  be 
considered  the  heir  ? 

A, — If  there  is  no  proof  that  the  property  in  qnestion  did 
not  belong  to  lier  first  husband,  the  daughter  alone  is  the 
heir. — Khamhsh^  iili  March,  18ol. 

ArTiioRiTiKs— il)  V\av.  May. /?.  134. /.  4  ;  (2»)  Mit.  Vyvr,/.  48, 
p.  1.  /.  13,  {See  Ch.  IV.  B,  Sec.  1  *  Q.  1 ). 

Rkmark.-  The  words  "  did  not  belong  *'  are  evidently  a  mistake  for 
•*  belonfrt'd.** 
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Q,  4. — A  woman  died  leaving  a  danghter  and  a  son  of  a 
pre-deceased  daughter.  Which  of  these  will  be  heir  of  the 
deceased  ? 

A. — The  grandson  is  a  distant  relation.  The  danghter 
should  bo  considered  the  heir  of  the  deceased. — Khandesh, 
22nd  October,  ISil. 

Authorities.— (I)  Vjar.  May.  p.  134,  /.  4  j  (2*)  Mit.  Vyav./.  48, 
p.  1,  /.  13,  {See  Ch.  IV.  B.,  Sec.  1,  Q.  1). 

Q.  5. — A  woman  died.  She  possessed  some  waste  land. 
She  had  had  three  daughters.  The  second  is  alive,  the 
eldest  died  leaving  a  son.  The  youngest  died  without  issue, 
but  her  husband  is  alive.  The  question  is,  how  the  land 
should  bo  divided  among  the  heirs  ? 

A, — The  land  should  be  equally  divided  between  the 
daughter's  son  and  the  surviving  daughter*  The  husband 
of  the  deceased  daughter  has  no  right  to  any  part  of  th« 
property. — Snraf,  12//t  October,  1857. 

Authorities.— (1)  Mit.  Vyav./.  55,  p.  2,  /.  1 ;  (2*)/.  48,/?.  1,  /.  13, 
{See  Ch.  IV.  B,  Sec.  1,  Q.  1) ;  (3)  Viramitrodayft/.205,p.  2,  /.  2. 

Remark. — The  daughter's  son  will  inherit  only  in  case  bis  mother 
died  after  hit  gmndmother.  In  this  case  he  inherits  his  mother's  share 
of  the  grandmother's  property.  If  his  mother  died  before  bis  grand- 
mother,  the  surviving  daughter  of  the  latter  takes  the  whole. 

Q.  6. — A  man  had  two  sons.  The  younger  of  these  died^ 
leaving  a  widow.  The  elder  subsequently  died  leaving  a 
son.  The  last  mentioned  died,  leaving  a  widow  and  a  daugh- 
ter. The  widow  also  died,  and  the  question  has  arisen, 
whether  the  daughter  of  the  deceased  or  the  widow  of  the 
younger  son  who  died  first  should  be  considered  the  eldest 
son's  heir  ? 

A. — The  widow  of  the  last  deceased  man  is  his  heir,  and 
on  her  death  the  right  of  inheritance  devolves  on  her  daugh- 
ter. The  widow  of  the  younger  son  who  died  first  cannot 
have  any  right  to  inherit  the  property  of  her  husband's  elder 
brother's  son. — Bombay,  Sudder  Adawlutf  30//*  July,  1857. 

Authorities.— (1)  Mit.  Vyav./.  56.  p.  2, /.  1,  (fi^eeCh.  I.,  Sec.  2. 
Q.  4) ;  (2*)/.  48,  p.  1.  /.  13,  {St€  Ch.  IV.  B.,  Sec.  1,  Q.  1). 
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Q.  7. — A  deceased  woman  of  tho  Son&ra  caste  has  left  a 
daughter  and  a  grandson  of  her  husband's  coasin.  The 
daughter  incurred  the  expense  of  the  funeral  ceremonies  of 
her  mother.  The  grandson  underwent  tho  ceremony  of  shav- 
ing his  head  and  actually  performed  the  obsequies.  He  was 
separate,  but  used  to  keep  up  a  friendly  intercourse  with  the 
deceased  as  a  relation.     Which  of  the  two  will  be  her  heir  ? 

A. — The  diiughter  must  be  recognized  as  the  heiri  her 
relationship  being  nearer  than  that  of  tho  grandson. — Khan* 

(Icsh,  3\st  Mai/ylSiS. 

AuniouiTiKs.— (1)  Vyuv.  May.  /;.  134, /.  4;  (2*)Mit.  Vyav. /.  48, 
p.  1,  /.  13,  {See  Ch.  IV.  B,  Sec.  1,  Q.  1). 

Q,  8. — A  woman  died.  Her  surviving  relatives  are  a 
daughter  who  has  no  issue,  and  a  separated  member  of  the 
family  of  her  husband.  The  question  is,  which  of  these  is 
the  heir  ? 

^1. — The  rule  is,  that  when  a  separated  member  of  a  family 
dius,  his  wife  becomes  his  heir.  In  the  absence  of  a  wife,  his 
daughter  is  the  legal  heir.  If  the  daughter,  however,  is  a 
widow,  and  without  male  issue,  she  Ciinnot  be  the  heir.  The 
si'pu rated  member  of  the  family  of  her  husband  will  be  her 
liL'ir. — Snnif,  lOfh  Fthnmnj,  181G. 

Authority. — *Mit.  Vyav.  /.  48,  p.  1,  /.  13,  (iSi.'e  Ch.  IV.  B,  Sec.  1, 

Q  1). 

Hkmakk. — The  (Inu<:hter  alone  is  the  heir.  Tlic  Mitaksharft  and  the 
M:tyilkha  do  not  mention  barrenness  as  au  impediment  to  a  ilaughter't 
inheritrti«;.  The  Surat  Sustri  seems  here,  as  in  some  other  iattancet,  to 
have  jrivcu  Ben<;al  law.     See  Dayablia<ra,  Ch.  XL,  Sec.  2. 

ii.  9. — A,  a  man,  and  7?,  his  son,  lived  separate.  When 
B  died,  his  son  G  inherited  his  property.  When  C  died,  P, 
the  widow  of  Bf  inherited  her  son's  property.  D  died  leav- 
ing two  married  dau<^liLers.  A,  the  father-in-law  of  D,  iB 
alive.  The  question  is,  who  has  the  right  of  inheriting  the 
property  of  I)  ? 

.1. — As  .1,  the  fatluT-in-law  of  Z>,  was  separate  from  B, 
the  husband  of  7),  tlu'  daughters  are  tho  legal  heirs. — Both* 
hiiy  Siulihr  Adaivlut,  (UU  Amjuat,  1849. 
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Authorities.— (I)  Mit.  Vyav./.  61,/?.  1,  /.  16,  {See  Ch.  IV.  B,  Sec. 
1,  Q.  1)  ;  (2)/.  46,  p.  1.  /.  5 ;  (3)/.  55,  p.  2,  /.  1 ;  (4*)  /.  48,  p.  1,  /.  13, 
{See  Ch.  IV.  B,  Sec.  1,  Q.  1). 


Q.  10. — It  cannot  be  ascertained,  whether  the  husband  and 
brother-in-law  of  a  woman  were  separate  or  united  in  inter- 
ests. It  cannot  also  be  ascertained  whether,  after  the  death 
of  her  husband,  the  woman  was  supported  by  her  father-in- 
law  or  brother-in-law.  Will  the  daughter  or  the  brother- 
in-law  of  the  woman,  under  these  circumstances,  inherit  the 
property  acquired  by  the  woman  f 

A. — When  two  uterine  brothers  are  separate,  and  oue  of 
them  dies,  his  widow  will  become  his  heir,  and  after  the 
widow's  death  her  daughter.  The  daughter  alone  can  inherit 
the  property  acquired  by  the  woman  alluded  to  in  the 
question.  The  brother-in-law,  whether  separate  or  other- 
wise, can  have  no  right  to  it. — Sural,  25th  January,  1845. 

Authorities.— (1)  Vyav.  May.  p,  137,  /.  6;  (2)  p,  157,  /.  3.  (5w 
Auih.  3)  ;  (a*)  Mit.  Vya?./.  61,  p.  1,  /.  16,  {See  Ch.  IV.  B.,  Sec.  1,Q.  1). 

Remark. — A  sum  of  money  on  the  death  of  her  husband  was  given  to 
A  widow  by  his  undivided  brother  in  lieu  of  maintenance.  With  this  she 
bought  land.  It  was  held  that  the  property  was  her  own  absolutely,  and 
being  disposable  inter  vivos  at  her  pleasure,  could  be  equally  disposed  of 
by  her  will.  Nellaikumara  Chetty  v.  Marakathammal,  In.  L.  R.  1 
Mad.  166,  referring  to  Boorga  Daye  et  al  v.  Poorun  Daye  et  al,  5  C. 
W.  R.  HI  C.  R.,  and  to  Rajah  Chandranath  Roy  v.  Ramjai  Mtunimdar, 
6  B.  L.  R.  303.  See  also  Book  11.  Introduction,  '  Partition  between 
Brothers.' 

• 

Q.  11. — Can  a  daughter  inherit  all  her  mother's  property 
or  only  her  Stridhan  ? 

A, — If  the  mother  should  have  no  son,  the  daughter  will 
be  her  solo  heir ;  but  if  the  mother  has  a  son,  the  daughter 
can  inherit  only  her  "  Stridhan.^'  The  rest  will  pass  into 
the  hands  of  her  sons. — Dhartvar,  1845. 

Authority.—*  Mit.  Vya?./.  48,  p.  1,  /.  13,  {See  Ch.  IV.  B,    Sec.  I, 

ai). 

Rkmabk. — The  ddstri  seems  to  have  intended  to  exprcM  the  Maytlkha 
doctrine.     See  Introduction  to  Book  I. 
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Q.  12. — A  woman  died.  Her  hasband  had  a  Vatan.  Slie 
has  two  daughters,  one  of  whom  has  some  children  and  the 
other  has  none.  There  are  distant  relations  of  the  husband. 
The  question  is,  whether  the  husband's  relations  or  the 
daughter  of  the  deceased  woman  has  a  right  to  inherit  the 
Vatiin  ? 

Should  a  custom  prevalent  in  a  family  or  caste  be  respected, 
when  it  is  inconsistent  with  the  law  of  inheritance  laid  down 
in  the  Saatra? 

A, — In  the  above  case  it  appears  that  the  wife  inherited 
her  husband's  property.  On  her  death  her  daughter  be- 
comes tlu3  hoir. 

If  a  custom  has  uniformly  and  for  a  long  time  been  respect- 
ed by  a  family  or  caste,  and  if  the  observance  of  it  is  not 
prejudicial  to  the  rights  of  any  individual,  or  contrary  to  re- 
ligion or  morality,  it  may  continue  to  be  respected. — Bombay 
Siuhltr  Adanluf,  MthMny,  181.7. 

Altiiorities.— ll^l  Vvav.  May.  p.  134,  /.  4  ;  (2)  p.  137,  /.  4  ;  (3)  p.  7. 
/.  1,  {See  Ch.  II.,  Sec'.  13,  Q.  I»  ;  (4)  Mit.  Achara/.  52,  /.  l,p.  13, 
(5ff?  Auth.  3);  (5)  Viramitnulaya /.  9, /?.  2,  /.  6,  (&V5  Auth.;^);  (G*) 
Mit.  Vvav.  /.  43,  p.  1,  /.  13,  and/.  62,  p.  1,  /.  16,  {Use  Ch.  IV.  B.,  See. 
1,  Q.  I'j.  

Q.  lo. — A  man  of  the  Vani  caste  died.  His  wife  also  died 
shortly  after  him,  leaving  a  diiughtcr-in-law  who  was  a 
widow,  and  three  daughters,  two  of  whom  were  young  and 
uumarried,  and  consequently  under  the  protection  of  the 
daughter-iu-law.  The  last  mentioned  has  aj)plied  for  a  cer- 
tificate of  heirship  to  the  deceased,  and  the  question  is,  whe- 
ther the  two  daughters  have  a  right  to  any  portion  of  the 
prop/rty  of  their  mother,  or  whether  the  whole  should  be 
made  over  to  the  daughter-in-law  alone  ? 

A, — The  daughter-in-law  is  the  heir  to  all  the  property  left 
by  her  mother-in-law.  If  the  mother-in-law  should  have 
any  property  which  can  bo  called  her  "StrJdhan,"  the 
daughters  would  be  entitled  to  it.  Those  daughters  who 
are  unmarried  will  have  a  superior  claim  to  it.  Out  of  this 
property  these  daughters  must  be  maintained  and  married. 
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and  the  remainder,  if  any,  should  be  equally  divided  among 
the  married  and  the  unmarried. — Ahmednuggur,  2l8t  October, 

1851. 

Authorities.— (1*)  Mit.  Vyav./.  55, /j.  2,/.  1,  (See  Ch.  I..  Sec.  2, 
Q.  4) ;  (2)  Vyav.  May.  p.  134,  /.  4,  {See  Auth.  1) ;  (3)  p.  137,  /.  5;  (4) 
p.  151,  /.  1  ;  (5)  p.  159,  /  5  ;  (6)  p.  156,  /.  5;  (7)  Vyav.  May.  p.  157,  /•  3  :— 

"  These  distinctions  are  declared  by  Gautama  : — *  A  woman's  property 
goes  to  her  daughters,  numarried  or  unprovided.*  "  (Dorradaile,  p,  125  ; 
Stokes  H.  L.  B.  103.) 

Rbmakks. —  1.  The  S&stri's  answer  is  right  only  if  the  son  (hed  after 
his  father,  since  in  this  case  only  his  widow  (the  daughter-in-law  of  the 
question]  would  inherit  his  property. 

2.  If  the  son  died  hcfore  his  father,  his  rights  revert  to  the  latter. 
See  Uddram  Sitdr^im  v.  RihmPdvduji  et  a/,  11  Bom.  H.  C.  E.  76.  After 
the  father's  death,  his  widow  inherits  the  property,  and  from  her,  her 
daughters.  

Q,  li. — A  Lingayat  woman  died.  Her  stop-son  has  lived 
separate  from  her  for  the  last  20  years,  and  her  daughter  is 
a  married  woman.     Which  of  these  will  be  her  heir  ? 

A, — The  daughter  will  inherit  her  mother's  Strtdhan,  and 
the  son  will  inherit  such  property  of  his^father  as  may  have 
remained  in  the  possession  of  the  deceased. — Dharwar,  6th 
Auyuat,  1851. 

AuTHouiTiKS.-  (1)  Vyav.  May.  p.  83,  /.  7  ;  (2)  p.  158.  I  4  ;  (3»)  Mit. 
Vyav./.  48,;;.  1,  /.  13,  {See  Chap.  IV.  B.  Sec.  1,  Q.  1). 

Remakk. — The  bastri,  as  in  answer  to  Q.  11,  intends  to  give  the 
Maydkha  doctrine.     See  Burradaile  12r>  ;    Stokes  II.  L.  B.  104. 


fi.— SECTION  2.— GRAND-DAUGHTER 
Q.    1. — There  are  two  relatives  of  a  deceased  woman.     The 

cue  is  her  daughter's  daughter,  and  the  other  her  husband's 

brother's  daughter.     Which  of  these  should  succeed  to  the 

deceased's  property  ? 
A. — The  daughter's  daughter  is  the  heir  to  the  property. — 

Dharwar,  2Uh  December,  1847. 

AuTiioRiTiKS.— (1)  Viramitrotlaya/.  217, />.  1,  /    15;  (2)  Mit.  Vyav 
f-^hp   2, /.  5:— 

"  On  failure  of  daughters,  her  grand-daughters  iu  the  female  Ime  take  the 
succeMion  under  this  text  ;  '  if  she  leave  progeny,  it  goes  to  her  (tlaugh- 
tiVs)  daughters,'  "  (Cukbruoke.  Mit  p.  iGU  ;  Stokes  U.  L.  B.,  402.) 
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B— SECTION  3.— DAUGTHER'S  SON. 

Q.  1. — A  woman  who  held  a  Kulakarani  Vatan  died. 
There  are  her  relations  of  ten  days  {a),  and  a  son  of  her 
daughter.     Which  of  these  should  succeed  to  the  Yatan? 

A. — There  is  an  order  of  heirs  laid  down  in  the  Sastras 
in  the  case  of  persons  who^  having  separated  themselv^es 
from,  and  not  having  reunited  with,  the  other  members  of  a 
family^  have  died  without  male  issue.  The  order  commences 
with  wife,  who  is  followed  by  other  relatives  having  a  right 
to  succeed  one  aflcr  another.  The  Sdstra  also  declares  that 
all  the  heirs  of  a  man  living  and  about  to  come  into  life 
expect  to  inherit  his  Yatan,  and  that  no  man  should  there- 
fore alienate  it  to  his  family's  prejudice.  From  these,  it 
appears  that  the  daughter's  son  should  inherit  all  the  pro- 
perty of  the  deceased,  except  the  Yatan  which  should  be 
given  to  the  (nearest)  relations  of  the  same  Gotra  as  the 
deceased. — Khandcshy  5th  October,  1853. 

Authorities.— (1)  Vyav.  May.  p,  134,  /.  4,  {See  Auth.  3);  (2) p.  196, 
I  3  ;  (3)  Mit.  Vyav./.  65,  p.  2,  /.  1,  {See  Ch.  I.,  Sec.  2,  Q.  4) ;  (4*)  Mit 
Vyav./.  61,/?.  2,  /.  7  : — 

**  Oa  failure  of  daughter's  daughters,  the  daughter's  tons  are  entitled  to 
the  succession.  Thus  Narada  says :  '  Let  daughters  divide  their  mother's 
wealth  ;  or  on  failure  of  daughters,  their  male  issue.*  For  the  pronooo 
refers  to  the  contiguous  term  '  daughters.'  **  (Colebrooke,  Mit.  p,  370 ; 
Stokes,  H.  L.  B.  462.) 

Remark. —The  decision  as  to  the  Vatan  is  based  on  the  tuppotitioB 
that  the  Vatan  is  not  Stridhan,  or  separate  property  subject  to  the 
ordinary  rules  of  descent.  But  See  Ch.  I.,  Sec.  2,  Q.  5,  and  Cb.  2,  See. 
8,Q.  1*  

B.— SECTION  4.— SONS. 

Q.  1. — A  woman  died.  Her  husband  and  son  have  sar- 
vived  her.  \\liich  of  those  is  her  heir  ?  And  who  has  a 
right  to  inherit  her  Palii  ? 


(a)  Ten  days  hero  show  the  duration  of  the  mourning  and  the  impa- 
rity supposed  to  result  from  the  death  of  a  relation.  The  more  remote 
the  relationship,  the  less  is  the  duration.  Hence  relations  are  called  in 
Marathi  according  to  their  various  degrees,  as  of  ten  days,  three  days,  OM 
dav.  or  of  ablution  (Sapindas). 
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Supposing  the  husband  has  a  nght  to  inherit  her  Pala, 
will  his  right  be  destroyed^  because  the  Palu  has  been  applied 
towards  the  purchase  of  some  property,  and  because  the  deed 
of  purchase  sets  forth  that  the  property  purchased  was  in. 
tended  for  the  benefit  of  the  woman's  children  7 

A. — It  is  not  mentioned  in  the  question^  whether  the 
woman  had  obtained  her  Palu  from  her  husband  or  from  her 
father,  or  whether  it  was  earned  by  her  by  following  any 
particular  trade.  It  is  not  also  stated^  whether  the  deceased 
woman  has  any  daughter. 

The  son  of  a  deceased  woman  has  a  right  to  inherit  all 
the  property  of  his  mother-  When  a  woman  has  children,, 
her  husband  has  no  right  to  her  property.  In  the  absence 
of  a  daughter,  a  son  has  a  right  to  inherit  her  Palu.  Though 
the  Palu  has  been  applied  towards  purchasing  some  property^ 
the  husband  can  have  no  claim  on  it. — Surat,  I4th  June,  1848% 

Authorities. — (1)  Mit.  Vya?./.  48,  p.  1,  /.  14,  {See  Ch.  IL,  Sec. 
14.  I.  A.  1,  Q.  3);  (2)  Vyav.  May.  p.  156,  /.  1  ;  (3*)  Mit.  Vyav.  /,  61, 
p.  2,  /.  9  :— 

**  If  there  be  no  grandsons  in  the  female  line,  sons  take  the  property  : 
for  it  has  already  been  declared  the  (male)  issue  succeeds  in  their  default.*' 
(Colebrooke,  Mit.  p.  370;  Stokes.  H.  L.  B.  462.) 

Q.  2. — A  woman  received  a  house  from  her  father.  She 
had  two  sons.  One  of  them  died,  leaving  a  widow.  The 
mother  died  after  the  death  of  her  son.  The  question  is, 
whether  the  surviving  son  or  the  daughter-in-law  should 
inherit  the  house  given  to  the  woman  by  her  father  ? 

A, — The  son,  and  not  the  daughter-in-law,  has  the  right 
to  inherit  the  property  of  his  maternal  grandfather. — SurcU 
Adawlut,  7thJun€j  1827. 

Authorities.— (!)  Mit.  Vyav./.  56,  p.  2,  I.  1 ;  (2)  /.  61,  p.  2,  /.  9. 
(See  Ch.  IV.  B.,  Sec.  4,  Q.  1). 

Rkmark. — The  son  inherits  the  property  as  heir  of  his  mother,  not  aa 
beir  of  hia  maternal  grandfather. 

Q.  3-— A  woman  of  the  Sudra  caste  died.  One  of  her 
aoni  is  in  jail  undergoing  the  sentence  of  imprisonment  for 
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life.  Tho  other  died  leaving  a  son.  The  qaostion  is^  whether 
the  grandson  or  tho  son  is  the  heir  to  the  woman's  property  ? 

A, — Tho  grandson^  as  well  as  the  son,  has  a  right  to  in* 
herit  tho  property. — Poona,  IStli  May,  1851. 

AuTnoRiTiB8.--(l)  [VyaT.  May.  j7.  90,  /.  2]  ;  (2*)  Mit.  Vy^rf.  61, 
p.  2,  /.  9,  {See  Ch.  IV.  B.,  Sec.  4,  Q.  1). 

Remark. — If  the  graodson's  father  died  before  his  mother,  the 
grandson  cannot  inherit,  as  grandsons  inherit  their  mother's  Strtdhan  on 
failure  of  sons  only. 

Q.  4. — A  man  died,  and  his  property  was  taken  possession 
of  by  his  mother.  After  the  death  of  tho  mother^  her 
daughter  came  into  possession  of  tho  property.  On  tho 
death  of  tho  daughter,  her  son  assumed  the  possession.  Ho 
is  now  sued  by  a  separated  cousin  of  tho  original  proprietor 
for  the  recovery  of  tho  property,  and  the  question  is,  whether 
it  should  bo  made  over  to  him  ? 

A, — The  several  successions  described  in  tho  question 
appear  to  be  Irgal,  aud  the  possession  of  tho  grandson  can- 
not be  disturbed. — Tlvinafjiri,  Srd  September,  1855. 

Authorities.— (1)  Vyav.  May.  p-  134.  /.  4  ;  (2)  [p.  151,  /.  2J  ;  (3) 
;;.  157,  /.  J  ;  (4)  Mit.  Vyav.  /.  55,  ;;.  2,  /.  1,  (See  Ch.  I.,  Sec.  2,  Q.  4)  ; 
(5)/.  61,  p.  1,  I  16,  {See  Ch.  IV.  B,  Sec.  1,  Q.  1)  ;  (6*)/.  61,  p.  2,  i.  9, 
{See  Ch.  IV.  B,  Sec.  4,  Q.  1). 


Q.  5. — A  married  a  woman  D,  who  had  been  previously 
married,  and  who  brought  to  his  house  the  son  0,  whom  she 
hud  borne  to  her  first  husband.  A  died  without  having  cither 
a  son  or  a  daughter  born  by  his  marriage  with  23.  On  his 
death,  his  wife  B  inherited  his  pro[)crty.  After  C's  death, 
will  the  property  (jf  A  pass  to  his  blood  relations,  or  to  0,  tho 
son  of  li  by  her  fii'st  husband  V 

.1. — If  A  died  without  issue,  his  widow  B  was  his  hoir, 
and  any  property,  which  she  inherited  from  Af  bocamo 
her  Strtdhan.  As  she  had  neither  a  son  nor  a  daughter 
by  .1,  and  had  a  son  by  ]u?r  former  husbund,  this  son  will 
bo  her  heir,  Jin«l  mu  lior  «U;nth  will  Micceed  to  tho  pro|)orty 
of  wlii''li  ^lir  iii:iy  «li*'  pi»ssr>SLMl,  in  preference  to  auy 
rrl:itiv<*s  "if  lirr  lni>li:iinl  .1. — Ilfnuh^  1  l/A  iS*'7'/''*/i^'.r,    1851 
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AuTHORiTiBS.— (l)  [Mit.  Vynv./.  60, p.  2,  /.  16]  ;  (2*)/.  61,  p.  2,  /.  9, 
{See  Ch.  IV.  B,  Sec.  4,  Q.  1). 

Q.  6. — A  woman  of  the  Maratha  caste  adopted  a  son. 
The  witnesses  have  proved  the  fact.  Can  the  adopted  son 
be  legal  heir  to  the  property  of  the  deceased  ? 

A» — It  having  been  proved  that  the  adoption  was  solemniz- 
ed with  due  ceremonies,  the  adopted  son  is  the  proper 
heir. — Rutncufiri,  26th  September,  1845. 

Authority  not  quoted. 

Remark. — There  is  no  special  authority  to  show  that  the  adopted 
son  inherits  his  adoptive  mother's  Strtdhau.  It  follows  from  his  occupy- 
ing in  all  respects  the  position  of  a  sou. 

B.- SECTION  6.— HUSBAND. 
Q.  1. — ^A  woman  died.     Her  husband  lived  with  his  father 
as  a  member  of  an  undivided  family.     His  age  was  about 
19  years.     Is  he  or  his  father  entitled  to  receive  the  "  Palu*' 
of  the  deceased  woman  ? 

A. — If  the  deceased  has  loft  no  children,  her  husband  has 
the  right  to  receive  her  "Palu/' — Surat,  28th  March,  1848. 

AurnoRrrY. — (1)  Mit.  Vyav. /.  61,  p.  I,  /.  12:— 

"  The  property  of  a  childless  woman  married  in  the  form  denominated 
Br&hma,  or  in  any  of  the  four  (unblamed  modes  of  marriage),  goes  to 
her  husband ;  but  if  she  leave  progeny,  it  will  go  to  her  (daughter's) 
daughters  :  and  in  other  forms  of  marriage  (as  the  Asura,  &c.)  it  goes 
to  her  father  (and  mother  on  failure  of  her  own  issue)." 

"  Of  a  woman  dying  without  issue  as  before  stated,  and  who  had 
become  a  wife  by  any  of  the  four  modes  of  marriage  denominated 
BrAhma,  Daiva,  Arsha,  Pr&j&patya,  the  (whole)  property,  as  before 
described,  belongs  in  the  6rst  place  to  her  husband."  (Colebrookc,  Mit. 
p.  368  ;  Stokes.  H.  L.  B.,  460.) 

Remark. — According  to  Mhuu,  whose  view  is  adopted  in  the  Vyav. 
May.,  the  property  of  a  woman  married  according  to  the  Gandharva  form 
of  marriage,  goes  likewise  to  the  husband.  The  reason  is  that  Manu  and 
others  consider  the  Gandharva  rite  as  lawful  for  the  Kshatriya.  {See 
May.  Borr.,  p.  178  ;  Stokes  U.  L.  B.,  106.)  As  to  the  Bengal  law  of 
inheritance  to  Stridhan,  see  Judoonaih  Sircar  v.  Bussunt  Coomar  Roy, 
11  B.  L.  R.  286,  295.  16  C.  W.  R.  105. 

Q.  2. — A  woman  received  certain  projiorty  from  her  father 
at  or  after  the   time   uf  hur    marriage.     She   is  now  dead. 
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Who  is  entitled  to  this  property,  her  husband  or  her  rela* 
tions  on  the  side  of  her  father  ? 

A, — The  property,  which  may  have  been  granted  to  the 
woman  by  her  father  on  the  occasion  of  her  marriage  or 
afterwards^  must  be  considered  her  Stridhan.  After  her 
death,  her  children  are  entitled  to  inherit  it.  If  she  has  no 
children,  her  husband  will  be  her  heir.  Her  father  has  no 
right  whatever  to  such  property. — Broach j  I2th  February, 
1852. 

Authority.— Mit.  Vyav.  /.  61,  p,  I,  /.  12,  (See  Ch.  IV.  B.,  Sec.  6, 
Q.  1). 

Remark. — Similarly  ruled,  Judoonath  Sircar  v.  Bussunt  Coomar  Roy, 
supra;  Bistoo  Pershadw  Radha  Soondernath,  16  C.  W.  R.  115. 

Q.  3. — Al  woman  received  some  property,  consisting  of 
a  house  and  other  things'.,  from  licr  father.  She  has  neither 
a  son  nor  a  daughter.  In  case  of  her  death,  can  her  "  Pat" 
husband  inherit  her  property  ? 

A, — By  the  custom  of  the  caste,  the  "P4t''  husband  is 
the  heir. — S udder  Adatclut,  2nd  April,  1852. 

Authorities.— (1)  Mit.  Vyav./.  61,/).  I,  /.  12,  (5ee  Ch.  IV.  B.,Sce. 
5.  Q.  1) ;  \:2)  f.  61,  p,  1,  /.  10  ,  (3)  Mit.  Achara  f,  8.  p.  1,  /.  8 ;  (4)  Vya?. 
May.;).  160.  /.  2;  (5)  Nirnayasindhu. /).  203,  /.  26. 

Remark. — As  re-marriages  of  wido^^s  hafe  been  legalized  by  Act  XV., 
1866,  the  decision  seeius  iu  accordance  with  the  present  law. 

(i,  4. — A  woman,  leaving  her  husband,  lived  with  a  man, 
from  whom  she  obtained  some  ornaments.  Ou  her  death  the 
authorities  seized  her  property,  and  treated  it  as  heirless.  A 
creditor,  who  holds  a  decree  against  her  husband,  attached 
the  ornaments.  The  question  has  therefore  arisen,  whether 
the  ornaments  should  bo  held  liable  for  her  husband's  debtSi 
or  restored  to  tht»  man  who  originally  presented  them  to  her, 
or  considered  as  heirless  property  ? 

A. — As  the  ornaments  are  not  the  property  of  the  woman's 
husband,  his  creditor  cannot  attach  them.  If  the  woman 
lived  and  died  as  a  faithful  concubine  of  the  man  who  pre- 
sented hor  with  the  ornaments,  he  will  inherit  her  property. 
If  the  woman  died  ji.s  a  public'  pro.stituto,  the  Sirkar  may 
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spend  a  suitable  sam  for  her  funeral  rites,  and  take  the  rest 
as  heirless  property. — Ahmednuggur^  let  November,  1848. 

Authorities.— (1)  Vyav.  May./>.  236,  /.  4 ;  (2);>.  199,  /.  4 ;  {3) p.  200, 
/.  3  &  7 ;  (4)  p.  202,  /.  17 ;  (5)  p.  24,  /.  1  ;  (6)  Mit.  Ach&ra,/.  16.  p.  1, 
I  13  ;  (7)  Mit.  Vyav.  /.  68,  p,  2,  /.  16 ;  (8)  /.  60,  p.2,lU;  (9)  /.  67, 
p.  1.  /.  6  ;  (10)  /.  61,  p.  1,  /.  12,  {See  Ch.  IV.  B.,  Sec.  6,  Q.  1). 

Remark. — If  the  ornaments  were  the  property  of  the  deceaaed,  and 
her  husband  had  not  been  divorced  from  her,  he  will  be  her  heir,  and 
consequently  his  creditors  msy  attach  them. 

Q.  5. — A  Kunabi  kept  a  woman  in  his  house.  Her  hus- 
band was  then  alive.  The  Kunabi  gave  her  some  ornaments, 
a  nose  ring^  &c.  She  died,  and  the  question  is,  who  is  the 
heir  to  her  ornaments  ? 

A. — The  Kunabt  is  the  heir  to  the  woman's  ornaments; 
even  though  they  may  have  been  given  to  her  as  a  present 
or  as  a  token  of  his  affection  :  for  the  heir  of  a  slave  is  her 
master.  K  they  were  granted  merely  for  her  use,  his  right  to 
them  cannot  be  considered  to  have  ceased. — Ahmednuggur, 
17/ A  February,  1847. 

Authorities.— (!)  Vyav.  May.  p.  152,  /.  8;(2)  p.  153,  /.  8;  (3) 
p.  202,  /.  7. 

Remarks — 1.  According  to  the  HindA  Law,  the  woman,  who  commits 
herself  into  the  keeping  of  a  man,  becomes  his  slave  {See  Vyav.  May., 
p.  171,  Borradaile ;  Stokes  H.  L.  B..  137,  and  above  Ch.  II.,  Sec.  3,  Q.  12), 
and  gifts  made  to  her  revert  at  her  death  to  her  master.  But  as  any  title 
to  property  based  on  slavery  is  abolished  by  Act  V.  of  1843,  the  property 
of  the  woman  will,  if  she  was  aot  divorced  from  her  husband,  fall  to  the 
Utter. 

2.  The  acceptance  of  property  earned  by  a  wife  by  prostitution  would 
be  sinful  on  the  part  of  the  husband.  But  the  sin  may  be  expiated  by 
penance,  and  cases,  where  this  actually  has  been  done,  are  said  to  have 
occurred  only  recently. 

^  

Q.  6. — A  woman  of  the  Simp!  (Tailor)  caste,  having  lived 
the  life  of  a  prostitute,  died  during  the  absence  of  her  hus- 
band. Her  husband's  brother  has  applied  for  the  property 
of  the  deceased.     Can  he  get  it  7 

A. — If  the  deceased  woman  had  acquired  her  property  by 
prostitution,  and  if  she  was  out  of  the  caste,  her  husband's 
brother  can   have   no   right  to  it.     If  the  property  in  her 
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possession  belongs  to  her  absent  husband,  his  brother  cjan- 
not  claim  it  while  he  is  alive.     After  his  death,  his  brother 

can  inherit  it. — Poona,  \lth  December^  1859. 

Authority.— Mit.  Vyav./.  61,  />.!,/.  12,  {See  Ch.  IV.B.,  Sec.  5,Q.l). 

Remark. — The  property  acquired  by  the  woman  belongs  to  her  hus' 
band.     See  preceding  casei. 

B.— SECTION  6.— THE  UUSBANIVS  SAPINDAS. 
Introductory  Remarks. 

1.  The  same  discrepancy  which  prevails  between  the  Mit&ksharfi  and 
the  May^kha  iu  regard  to  the  detioition  of  Strtdhau,  or  '  woman's  pro- 
perty/ shows  itself  again  iu  the  rules  on  the  succession  to  this  kind  of 
property,  and  the  ditiiculties  arising  herefrom  are  considerably  increased 
by  the  circumstance  that  the  Viramitrodaya  also  departs.from  the  line  laid 
down  by  tlu*  Mitakshara. 

2.  Vijfi&ncBvara,  who  declares  every  kind  of  property  acquired  by  a 
woman  by  any  of  the  recognised  modes  of  uc(]uisition  to  Ir-  Stridhan  (a), 
gives  the  simple  rnlc  (A)  that  the  property  of  a  childless  wife  goes,  if  she 
was  married  according  to  the  Bruhma,  l)ai\'a,  Arsha,  or  Pnijdpatya  rites, 
to  her  husband,  and  on  failure  of  him,  *  to  his  nearest  Sapin<las.'  If  she 
was  married  according  to  the  Asura,  Gundharva,  Rukshosa,  or  Pais&cba 
rites,  it  goes  to  her  mother,  her  father,  and  their  nearest  Sapinclass  ucoes- 
sively.  The  latter  part  of  this  rule  has  no  immediate  interest,  as  no  case, 
in  which  the  iuheritance  to  a  woman,  married  according  to  the  last  four 
rites,  was  disputed,  occurs  amongst  the  Questions  which  follow  (c). 

It  will  therefore  only  be  necessary  to  consider  the  first  part  of  the 
rule.  According  to  the  passage  from  the  Aelmrakunila  of  the  MituksharA» 
quoted  in  the  Introductory  Remarks  to  Chapter  11.,  Section  14,  it 
appears  that  the  term  '  Sapinilu,*  includes,  on  the  father's  side,  all  blood 
relatiims  within  six  degrees,  together  with  the  wives  of  the  males,  and  on 
the  mother's  side,  those  within  four  degrees.  As  regards  the  expression 
t<ii  prntydsanmhi'lm^  *  to  his  nearest,'  Mitramisra  in  the  Viraniitro- 
duya  ((i),  and  Knmalakara  in  the  Vivadatrindava  both  explain  it  to  mean* 


(/I)  Colebrooke,  Mit.,  Ch.  II  ,  See.  11,  el   2  ff. 

(//)  //;»(/,  cl.  1 1  and  25 

(r)  See  the  case  of  Vijinmntfam  v  LnhshnwnH,  H  Bom.  II.  C  R.  244, 
O.  C  J  : — **  The  husband's  nearest  kinsman  is  heir  to  a  woman's  sepa- 
rate property."     Coleb   in  2  Str.  U.  L    112. 

(d)  Viramitrudsiya. /.  iMIi, //  1,  /.  :i— "  On  failure  of  him  (the  husliand) 
the  succession  ,L''^»e^  to  the  llu^bani^^  rieai»>t  (Sapiiubu*).  For,  as  it  i^  by 
the  husband  that  the  ueaiiiesa  to  the  )>os.se»M)r  is  baried.  the  ucarues^  to 
tht  husband  mu5»t  be  luaJi  tli<    pimcipal  ( :L:>i!Uiatiou." 
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•  < 

**  the  Sapinclas  of  the  husband  succeed  according  to  the  degree  of  their 
nearness  to  him." 

Moreover  Kamalakara  is  of  the  opinion,  that  the  '  nearness  '  is  to  be 
determined  by  the  rule  given  in  the  Mit&kshar&  (a)  in  regard  to  the  suc- 
cession to  a  male's  property  who  died  without  male  descendants,  and  that, 
consequently,  first,  the  wife,  i.e.,  the  rival  wife  of  the  deceased,  succeeds  ; 
next,  the  daughter,  t.e.  the  deceased's  step-daughtcr ;  thirdly,  the  deceas- 
ed's stcp-daughtcr's  son ;  fourthly,  the  husband's  mother,  and  so  on. 

This  opinion  seems  to  be  based  on  the  consideration  that,  as  the 
Sapindas  inherit  only  through  the  husband,  they  virtually  succeed  to  pro* 
perty  coming  from  him,  and  that  consequently  they  must  inherit  in  the 
order  prescribed  for  the  succession  to  a  male's  estate.  Against  this  it 
may  indeed  be  urged,  that  the  word  *  praty&sanna,'  *  nearest,'  if  employed 
iu  regard  to  i)er8ons  generally,  has  the  sense  of  *  nearest  by  relationship,* 
and  that  the  list  of  heirs  to  a  man  without  male  descendants,  is  not  made 
solely  with  regard  to  nearness  by  relationship,  since,  for  instance,  it  places 
the  daughter's  son  before  the  parents  and  brothers,  though  he  is  further 
removed  than  the  former,  and  not  nearer  related  than  the  latter.  If  the 
objection  be  admitted,  we  should  take  the  word  '  prnty&sanna'  in  its  first 
sense,  and  assume  that  Viju&ncsvara  really  intends  ^  nearness  by  relation- 
ship* to  be  the  principle  regulating  the  succession  of  the  Sapimlas. 

On  this  interpretation  the  heirs  of  childless  widows  in  the  first  instance 
would  be  th  )se  kinsmen  related  to  the  husbaud  iu  the  first  degree,  t.e. 
rival  wives  of  deceased,  their  ofTspriug,  and  the  husband's  parents,  all 
inheriting  together ;  next  the  kinsmen  related  to  the  husbaud  in  the 
second  degree,  as  tl»e  husband's  brothers,  deceased's  step-children's 
children,  &c.,  and  so  on  to  the  sixth  degree'  inclusive.  See  Bk.  1.,  Cb. 
IV.  B.,Sec.  6,  II.  c.  Q.  2.  But  the  identity  of  the  wife  with  her  hus- 
band bi'ing  accepted  as  a  leading  principle  of  the  Mitdkshard,  the  rule 
seems  on  the  whole  most  consonant  to  it,  whereby  prece«lence  in  herit- 
able relation  to  him  gives  a  like  precedence,  and  order  of  succession  in 
relation  to  his  widow.  Such  appears  to  be  the  rule  too  v\hich  custom  has 
preferred  in  this  part  of  India. 

3.  In  opposition  to  these  doctrines,  Nilakniithn  in  the  MayOkha  makes 
a  two-fold  division  of  the  Stridhan  of  a  childless  woman  (A) — I,  into 
pdribh'hhika,  'Stridhan  proper'  as  defined  by  the  texts  of  Manu,  K/ilyrt- 
yana.  and  others,  i.e.  proj>erty  presented  at  the  time  of  marriage  (yew/fiia), 
and  subsequent  presents  of  the  relations  (nnv'idheyn),  and  of  the  husband 
{/trUidatta)  ;  nnd  II.  into  p'irif/h'Lshik<ifirikfirihhifjak(irtaHiUliltMhff. 
Stridhan  other  than  Stiidhnn  pro|>er,  acquired  by  tlivinion  and   the   like, 

(oi  Colcbrooke.  Mit..  Th  II.,  Sec.  I.,  rl    2  ;  Stokes  II    L    H.  427. 
h)  See  Borradaile.  Mav.  Chapter  IV.,  See.  W  ,  el.   J(i  and   27.  Stoki  s 
II    !.   B   lO.V 

2!) 
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i.e.  property  acquired  by  division,  inheritance,  or  any  of  the  other  recog- 
nised wodes  of  acquisition.  For  each  kind  he  gives  a  different  order  of 
heirs  ;  1, '  Stridhan  proper*  f^ocs  (a)  if  the  woman  was  married  arcordiDg  to 
the  Bnihma,  Ar^ha,  Prujapatya,  Daiva,  or  Gandharva  rites,  to  thehasbuid» 
and  (h)  if  she  was  married  acconhng  to  the  Asnra,  Rakshasa,  or  Paii&cha 
rites  to  her  parents  (a).  The  next  heirs  after  the  husband  and  the  parentt 
are  in  either  case  (h),  1,  the  widow's  sister^s  son  ;  2,  the  husband's  sifter's 
son  ;  3,  the  hushnnd's  brothi>r's  son  ;  4,  the  widow's  brother's  son ;  5,  the 
son-in-luw ;  (\y  and  the  husband's  younger  brother.  After  these  '  the 
woman's  Sapiudas  in  the  husband's  family  according  to  the  degree  of  their 
ncarncs:*  to  her  throuprh  him'  (c),  inherit  if  she  was  married  according  to 
one  of  tlie  five  first  mentioned  rites.  If  she  was  married  according  to  one 
of  the  hist  nientionctl  three  rites,  her  father's  Sapiiidas  succeed  (rf).  II. 
*  l^ropcrty  otlier  than  Stridlian  jiroper,'  tUn'olves,  according  to  the  rules 
which  are  piven  for  the  dcscint  of  a  separated  male's  property,  on  the 
sons,  son's  sons,  &c.  \e).     See  Stokes  11.  L.  B.  105. 

•(>.  As  the  Mitakshani  is  tlie  hi<;hest  authority  in  this  Presidency,  the 
subjoined  questions  have  been  mainly  arranged  according  to  the  principle 
laid  ilown  in  that  work.  There  occurs,  however,  one  deviation  from  it. 
The  Sa|»iiidjis  have  been  divided  into  Sajrotra  or  Gotrajas,  i.e.  those 
bolon;4in<r  to  the  same  family  as  the  husband,  bearingthe  same  name;  and 
Bbinnnjrotras,  i.e  thoT  belonjring  to  a  different  family,  and  the  former,  as 
a  body,  have  been  placed  before  the  latter.  The  opinion  that  the  Sago- 
tras  iidu-rit  before  the  Bhiniia^rotnis,  seems  to  have  been  held  by  most  of 
the  SAstiis  aNo,  who  wrote  the  followinjr  Vyavasthas,  and  was  shared  by 
the  Law  OHiccr  who  assisti^l  in  the  compilation  of  the  Digest.  It  is 
based   on    the  ])ri:)('iple    which    prevails  in  the  case  of  a  male's  property. 


(a.  Sc'j  Bt.rrudaile,  May..   Ch.    IV.,  Sec.  10,  cl.  2S,  29;   Stokes  H.  L. 

r..  mo-r;. 

i/j,  riorradaili'.  Mi.  cl.  30;  Stokes  II.  L.  B.  UWi.  S^e  also  Stokes  II. 
L.  B.  VJ'J.  The  Smriti  (MiaiidrikA,  distin<^uishin<;  between  the  constituents 
ofCla-s  1  nntl  those  of  (Mass  II,  a'i>i^Mis  the  ynntnhi  to  the  nnnurried 
dauirht«Ts  alone  \^.  equal  shares.  The  (invodh^ya  and  the  pritidatta  it 
as<<i^iiH  in  etpial  share's  to  sons  and  dauifhters.  The  second  class  it 
a«>i«rns  inecpial  shares  to  the  uninarrieil  dau<:hters  and  the  married  ones* 
wh')  are  indiirrnt       ^V/>  Sn»riti  CMiandrikA,  Ch.  IX.,  S.  3. 

if)  r.orradaih'.  IW.  rl.  li?^:  Stokes  II.  L.  B.  105. 

\if)  The  Sniriti  ('han(lrik*i.  I  e.  ]>ursi.  .'iO.  (piotes  Katyayan,  to  the  efRct 
that  irift''  from  kni^tih-M  ^o  only  ttu  fadure  of  kintnien  to  the  husband. 
111  vii%r  of  an  A.^nrtf  niarnuiri'  tlic  kiiisnuMi,  ulio  aettially  gave,/).  B.»  saj'S, 
t.tki*  b:irk  thiii'  |)i  'prrtv  Tiu*  Snika  ;ji('s  in  r very  ease  to  the  Uteriae 
biuili.r,.  .Mil  Ch.  n  .  S.r  11,/;.  II:  Stoke-  II.  L.  B.  161, 
I'.nli.,.Lolr.    Vl,,^    .  //.//.  rl.  J.'.;  Stok-.  II.  I..  B-    V^5. 
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namely,  that  no  property  should  be  allowed  to  pass  out  of  the  family 
through  inheritance,  as  long  as  a  single  member  of  the  family  survifes. 
Though  the  MitAkshard  does  not  expressly  state  that  this  principle  holds 
good  in  the  case  of  Stridhan  also,  this  may  be  inferred,  not  only  from 
the  general  consideration,  that  Hindti  lawyers  regard  the  family  connected 
by  name  as  a  closely  united  whole,  but  especially  also  from  the  circum- 
stance, that  according  to  the  Mitdk«har&  the  husband's  property  merges 
on  his  death  in  the  Stridhan.  In  accordance  with  these  principles,  the 
questions  referring  to  the  rights  of  Sapindas  in  general  have  been  placed 
first  (Sec.  6,  I.);  next  come  those  referring  to  the  rights  of  Got  raja- Sapin- 
das (Sec.  6,  II.) ;  and  lastly  those  referring  to  the  Bhiunagotra- Sapindas 
(Sec.  6,  III).  Both  the  Gotrajas  and  Bhinnagotras  have  been  arranged 
according  to  the  degree  of  the  nearness  of  their  relationships. 

B.     SECTION  6.— THE  HUSBAND'S  SAPINDAS. 
I. — Sapindas  in  General. 

Q.  1. — A  widow  died.  A  relation  claims  to  bo  her  heir. 
He  is  the  sixth  descendant,  while  the  widow^s  husband  was 
the  fifth  descendant  from  one  and  the  same  ancestor. 
Should  he  be  declared  her  heir  ? 

A. — Yes. — Tanna,  16th  Februmij^  1847. 

Authorities— (1)  Mit.  Vyav.  /.  55.  />.  2,  /.  1  ;  (2)/.  68,  p.  2.  /.  16; 
(3)/ 61,p.  1,/.  14:- 

"  On  failure  of  him  (the  husband)  it  (the  woaaan*s  property)  goes  to 
his  nearest  kinsmen  (Sapindas)  allied  by  funeral  oblations."  (Colebrooke, 
Mit.  p.  368,  Stokes  II.  L.  B.  461.) 

Q.  2. — A  man  claims  to  be  the  heir  of  a  deceased  woman. 
He  appears  to  be  her  husband's  relation  by  consanguinity. 
Can  he  be  her  heir  ? 

A. — As  the  man  belongs  to  the  same  family  he  will  be  the 
heir  of  the  deceased, — Ahmednuggiir^  27(h  November,  1818. 

Authorities.— (1)  Vyav.  May.  p.  159. /.  3,  (5ftf  Auth.  5) ;  (2)p.  151. 
/.  7  ;  (3) p.  142,  /.  8;  (4)  p.  181,  /.  5  ;  (5*)  Mit.  Vyav./.  61, p.  1,  /.  14,  {See 
Ch.  IV.  B,Sec.  6,  I.  Q.  1). 

Remark. — Provided  that  the  claimant,  if  a  Gotraja,  is  related  to  the 
deceased*!  husband  within  the  si.\th  degree;  or  if  a  Bhinnagotra- 
Sapinda,  within  the  fourth  degree. 

Q.  3.-»— A  widow  of  the  Prabhu  caste  lived  with  hor 
brother,  who  not  only  afforded  her  maintenance  but  defrayed 
the  expenses  of  her  pilgrimages.     She  inherit<*d  no  property 
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from  licr  bushand.  So  situated  the  woman  died^  and  the 
question  is,  whether  her  brother  or  the  relatives  of  her 
husband  are  entitled  to  her  property  ? 

A. — As  the  woman  did  not  inherit  any  property  from 
her  hnsband,  and  as  she  lived  under  the  protection  of  her 
brother,  the  latter  is  the  heir. — Ahniednuggnr,  14th  Feb" 
rnary,  1850. 

Authority. — Vyav.  May.  p.  159.  /.  2, 

Rrmakkr. — I.  Acconling  to  tlie  Mitdksharft  Vyav./.  61,  p  1,  /.  14, 
the  husband's  Sapinila  rdatioiis  are  the  heirs.  See  Chapter  IV.  B., 
Section  fi,  !.  Q.  1. 

2.  Acconlinir  to  the  Mayuklia,  the  jiroperty  wouUl  fall  to  her  brother 
only  if  she  was  married  by  one  of  the  three  blameable  rites.  {See  In- 
troductory Remarks,  cl.  'A, 

II.      IlrsB.vNnV  Sagotra  Sapindas. 
(a).-STKP.SON. 

(^.  1. — Will  a  man  inherit  the  property  of  his  step-mother. 

^1. — If  the  step-nmther  lias  neither  a  daughter  nor  a  son, 
her  step-Son  will  bf»  her  heir. — AhincthiU'jtjnr,  30th  July, 
l^JO. 

Ai  riioiuTY.  -*.Mlt.  Vyav./.  Ct\,  p.  I,  /.  14,  \,Si't'  Cbap.  IV.  B.,  Sec. 6, 
I.  Q.  1). 

Kkmark. — The  step-son  cannot  take  before  the  husband.  "  lie  takes 
the  property  on  failure  of  o(T>prinjr,  liusband,  and  the  like."  Smfiti 
Chandrika,  Ch.  IX.,  S.  :j,  p.  3f^. 

Q,  2. — A  wift',  liavin^  been  abandoned  by  her  husband, 
became  a  Murali  (u),  and  a(h>[aeil  a  son.  Will  this  adopted 
st»n  ov  the  son  of  tiu*  see^nd  wife  of  hcrr  husband  be  her  heir  T 

-1. — Tiic  son  of  InT  liusban«l's  s<»con<l  wife  is  her  heir.^ 
rnnn»i,  2'\r,I  Juw,  ISl-r). 

.\uthority  not  quoted. 

Kkmauks.— (li.  The  answer  incorrect.  For  tbon);h  afMindoned  by 
luT  husband  the  Mnrali  rt-niains  his  wife.  The  second  wife's  son  is 
theivfore  entitled  to  recrive  her  property  as  Sapir.da  relation  of  her  hus- 
band.    The  adoption  made  by  her  was  null. 

'J.  When  a  prrsiMi  lias  more  thau  one  wife,  and  wlien  one  of  them 
ha>  a  ''On.  tlu-  otlnr  caiinor  aili>|>r.     The  oitjcet  of  the  SiiKtra  iS  to  create* 

"I  \  Mural!  1^  a  wonirin  ii(iMiMiaIl\  drvoti-d  to  the  \vor»hip  of  Khan- 
•Itdui,  but  realb  a  lM«/^.ir.  >in^rr.  and  |»ro«»titute. 
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by  adoption,  an   heir  to   the   husband,  and  not  to  the  wife,  except  inci- 
dentally. 
3.     Ste  the  authorities  of  the  preceding  Question. 


II.  6.— THE  HUSBAND'S  MOTHER. 
Q.  1. — Caa  a  mother-in-law  iaherither  daughter-in-law's 
property  ? 

^._Yes.— Poo7m,  26ffe  October,  1858. 

Authorities — (l)Vyav.  May.  p.  140,/.  1,  {See  Ch.  II.,  Sec,  14,1. 
A.  1,  Q.  1)  ;  (2) p.  160,  /.  4  ;  (3»)  Mit.  Vyav.  /.  61,  p,\,L  14,  {See  Ch. 
IV.  B.,  Sec.  6, 1.  Q.  I). 

Q,  2. — A  man  had  two  wives.  Each  of  them  had  a  son 
and  a  dauf^hter-in-law.  The  elder  wife  and  her  son  died  first. 
The  man  also  died  afterwards.  His  death  was  followed  by 
the  death  of  his  son  born  by  the  younger  wife.  His  widow, 
under  a  decree  of  the  Civil  Court,  obtained  possession  of  the 
property  of  the  family.  When  the  daughter-in-law  died, 
the  property  passed  into  the  hands  of  the  mother-in-law. 
The  daughter-in-law  of  the  elder  wife  has  sued  the  step- 
mother-in-law  for  possession  of  the  property.  The  ques- 
tion is,  who  is  the  nearer  heir  of  the  daughter-in-law  of  the 
man's  younger  wife  ? 

A, — The  nearer  heir  is  the  younger  wife  of  the  man.  The 
elder  wife's  daughter-in-law  must  be  considered  as  a  some- 
what distant  relation. — Rutnajiri,  25th  JunCy  1852. 

Authorities.— (1)  Vyav.  May.  p.  140,  /.  1,  {See  Ch.  I!.,  Sec.  14, 
1.  A.  1,  Q.  I)  ;  (2)  p.  83,  /.  3  ;  (3)  p.  134,  /.  4  ;  (4)  Mit.  Vyav.  /.  61, 
p.  I,  /.  14.  {See  Ch.  IV.  B.,  Sec.  6.  1.  Q.  1). 

Remarks. — 1.  The  authorities  quoted  by  the  S&stri  refer  to  the  suc- 
cession to  the  estate  of  a  male. 

2.  The  mother-in-law  is  related  to  the  deceased  daughter-in-law *a 
husband  in  the  first  degree,  the  elder  wife's  daughter-iu-law  in  the  third. 

Q.  3. — A  woman  of  the  Vani  caste  died.  She  baa  two 
mothers-in-law,  one  direct,  and  the  other  a  step-raother-in- 
law.     Which  of  these  is  the  heir  of  the  deceased  ? 

A. — As  the  direct  mother-in-law  of  the  deceased  had 
brought  up  and  protected  her  husband,  she  will  be  her  heir. 
In  the  absence  of  the  mother  of  the    husband,  the  step- 
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mother  will  have  the  right  to  inherit  the  property  of  the 
deceased. — Ahmedabad,  22nd  October,  1859. 

Authorities.— (1)  Mit.  Vyav./.  55,  p.  2,1.1  ;  (2*)/.  61,  p,  1,/.  14, 
{See  Ch.  IV.  B.,  Sec.  6,  I.  Q.  1) ;  (3*)  Vyav.  May.  p.  140,  /.  I,  {See  Ch. 
II.,  Sec.  14,  I.  A.  1,  Q.  1). 

Rbmarks. — (1)  The  authorities  quoted  by  the  Sftstri  refcr  to  the 
succession  to  a  male's  estate. 

2.  The  answer  nevertheless  seems  correct,  as  the  mother  is  more 
nearly  related  to  her  ton  than  the  step-mother. 


II.  c— FELLOW-WIDOW. 

Q,  1. — A  property  was  eciually  divided  between  an  aant 
and  her  nephew.  When  the  latter  died  his  two  widows 
divided  his  share  between  them.  One  of  these  widows  is 
dead,  and  the  question  is,  who  should  take  her  share  as  heir, 
the  other  widow  or  the  aunt  ? 

A. — The  other  widow,  and  not  the  aunt. — Ahmednuggur, 
July  nth,  1846. 

Authorities.— (1*)  Vyav.  May.  p.  140,  /.  I,  {See  Ch.  XL,  Sec.  14, 1. 
A.  1,  Q.  1 ;  (2*)  Mit.  Vyav.  /.  61,'  p.  1,  /.  14,  {See  Ch.  IV.  B.,  Sec.  6,  I. 
Q.  1).  .' 

Q.  2. — Government  settled  upon  a  widow  an  annual  allow- 
ance of  Rupees  300.  At  her  death  certain  arrears  were  due 
to  her  by  Government.  The  surviving  members  of  the 
family  are  a  fellow-widow  and  some  others.  The  deceased 
widow,  when  she  was  alive,  had  authorized  her  brother  to 
draw  the  arrears,  and  to  spend  the  money  in  the  perform- 
ance of  her  funeral  rites.  The  (|uestion  is,  whether  the 
right  of  receiving  the  arrear-s  should  belong  to  her  brother 
or  her  fellow-widuw  ? 

A. — The  arrears  are  on  account  of  an  allowance  for  tho 
maintenance  of  the  widow  :  thov  must  therefore  bo  consi- 
dered  Strtdhan.  The  fellow-widow  is  entitled  to  them  as 
her  heir.— S« /-a/,  29fh  August,  1840. 

Authoritikh.— U*)  Vyav.  May.  p.  110,  /.  1,  (See  Chap.  II.,  Sec.  14, 
1.  A.  1,  Q.  1);  (2*)  Mit.  Vyav.  /.  fil.  p.  1,  /.  14,  {See  Chap.  IV.  B,. 
Sec.  fi,  I,  Q.  1). 

Remark. — The  n.^Mj^nniPiil  by  lIuMU-ceHM'd  to  herbrotheris  inopem* 
five  according  to  Hindu  law.  as  the  tHnitcinplati'd  duty  cannot  be  peHbrm- 
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ed  by  him,  but  only  by  her  husband's  family,  so  long  as  any  of  the  latter 
survive. 

II.  <f.— THE  HUSBAND'S  BROTHER. 

Q.  1. — A  number  of  uterine  and  half-brothers  divided 
their  property,  and  entered  into  a  mutual  stipulation  that 
when  any  one  of  them  died  his  property  should  be  divided 
among  the  survivors,  who  should  support  the  deceased's 
widow.  Subsequently  one  of  them  died.  His  widow  lived 
separately  from  her  brothers-in-law  (but  was  supported  by 
them).  When  she  died  the  question  arose  whether  her 
husband's  uterine  brothers,  or  his  half-brothers,  or  both, 
should  be  considered  her  heirs  ? 

A. — When  a  separated  brother  dies,  his  widow  is  his  heir. 
NVTien  she  dies  her  heir  is  her  husband's  uterine  brother. 
If  her  husband  had  not  separated  from  his  brothers  (and  if 
she  was  supported  by  the  uterine  brothers  as  well  as  the 
step-brothers),  they  are  all  her  heirs, — Ahmedjuiggur,  2l8t 
Octuhnr,  1818. 

Ai'THORiTiEs.— (11  Vyav.  May.  p.  134,  /.  4,  {See  Auth.  9);  (2)  p.  135, 
/.  5  ;  (3)  p.  140, 1.  1  ;  {4)  p.  133.  Z.  2;  (5)/>.  159,  /.  3,  {See  Auth.  10); 
{G}p.  136,  1,2,  {See  Ch.  I.,  Sec.  2,  Q.  3);  {7)  p,  152,  //.  4  and  6;  (8) 
p,  108.  /.  3  ;  (9*)  Mit.  Vyav./.  65,  p.  2,  /.  I,  (See  Ch.  I.,  Sec.  2,  Q.  4) ; 
(10*)/.  61,  p.  1,  /.  14,  {See  Ch.  IV.  B.,  Sec.  6,  I.  Q.  1). 


Q.  2. — A  deccjised  woman  has  no  sons  or  other  near  relations, 
but  there  are  one  brother-in-law  and  four  sons  of  another 
brother-in-law,  who  are  all  united  in  interests.  The  ques- 
tion is,  which  of  these  will  bo  her  heir  ? 

A, — The  brother-in-law  and  the  sons  of  brother-in-law 
will  all  be  her  heirs.^ Ahmcdnuggur,  2UU  Novcmlwr,  1859, 

Authorities. — (1)  Vyav.  May.  p.  159,  //.  2  and  5  (See  Auth.  3); 
(£•)  p.  \M\  I.  \ASee  Chap.  II.,  Sec.  14, 1.  A.  1,  Q.  1) ;  (3*)  Mit.  Vyav. 
/.  61.p.  I,/.  n.(6>«Chai>.  IV.B..  Sec.  6.  1.  Q.  1). 

Q.  3. — Of  four  brothers,  three  died.  Their  widows,  having 
received  the  shares  duo  to  their  respective  husbands,  lived 
t4>gether.  They  did  not  divide  their  property.  One  of  them 
afterwards  died,  and  the  question  is,  who  is  her  heir  ?  the 
Hiirviving  brother  or  the  other  two  widows  t 
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A, — The  surviving  brother  is  thoheir. — Ahmednttggur,26th 
May,  1859. 

Authorities.— (1)  Vyav.  May.  p,  140,  /.  1,  (S^eChap.  II.,  Sec  14, 
1.  A.  1,  Q.  1) ;  (2*)  Mit.  Vyav./  61,  p,  1,  /.  14,  iSee  Chap.  IV.  B.,  Sec. 
6,  I.  Q.  1).  

Q,  4. — A  woman  of  the  Maratha  caste  died.  She  had 
neither  a  son  nor  any  other  near  relation.  There  are,  how- 
ever, two  brothors-in-hiw,  and  a  separated  second  cousiq's 
son.  Which  of  these  should  be  considered  the  heir  of  the 
deceased  ? 

A. — The  brothors-in-hiw  must  be  considered  nearer  than 
the  no])licw,  and  they  should  therefore  take  each  a  half  of 
tlio  decoasi'd's  property. — Tanna,  19///  January,  1853. 

AuTiioRiTiKs.— (I)  Vyav.  May.  p.  140,  /.  1,  (See  Ch.  II.,  Sec.  14, 1. 
A.  I,  Q.  1) ;  (2)  p.  159,  V.  2  ;  l3*)  Mit.  Vyav.  /.  61,  p.  1,  /.  14,  {See 
Ch.  IV.  B.,  Sec.  6,  I.  Q.  1.) 


().  5. — A  man  of  the  Mali  caste  died.  He  left  a  widow 
and  S(>iii«.»  property.  The  widow  subsequently  died.  There 
are  now  two  heirs,  the  widow's  sister  and  a  brother  of  her 
husband.     The  cjuostion  is,  which  ofthe.se  is  the  heir? 

Sup])ose  a  woman  of  the  Mali  caste  had  certain  property, 
and  that  she  died  during  the  lifetime  of  her  husband  ;  if  the 
hus]);ind  die  afterwards,  and  there  be  a  .sister  of  the  woman 
and  son  of  a  brother  of  her  husband,  which  of  them  will  be 
the  heir  ? 

.1. — If  a  man  and  a  woman  of  the  Mj\li  caste  should  dio 
witliniit  is>iie,  the  property  of  the  husband  goes  to  his 
iirother,  and  not  to  his  wife's  sister. 

If  a  woman  of  the  Mali  easto  has  some  property  given  to 
her  by  her  fatlier,  and  if  lu'r  husband  dies  before  hor,  her 
father — and,  am  >nL^  his  n(Mr  relations,  her  sister — will  have 
the  ri;^ht  to  t:ik«'  her  j)roperty. — Unmch^  29fh  June,  1852. 

ArTHoKiTiKs.  — (1'  Mit.  Vyav.  /.  55./).  2,  /.  I  ;  (2)/.  61,  p.  I,  /.  14, 
(.SVrrh.  IV.  H..  Sfc.  <;.  1.  Q.  l'  . 

Kkmakk. — Thr  M'coinl  part  of  thr  answer  woiiM  only  be  right  in  the 
ra.M'ofaii  A^^ura  or  other  disapiirovrd  marriage.  In  the  case  of  the 
Itraliiua,  \('..  approve!  liu-^,  the  htithaiul  inherit^  from  his  wife,  ^r  the 
f<»llowin;^  (iiu'.«»tw»n 
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Q.  6. — Who  will  inherit  a  woman's  property,  her  own 
brother  or  her  husband's  brother  ? 

A, — Tho  brother-in-law  may  inherit  so  much  of  the 
woman's  property  as  belonged  to  her  husband,  and  that 
which  she  may  have  acquired  from  her  parents  and  others 
will  pass  to  her  brother. — Dharwar,  1845. 

Authorities.— (1*)  Mit.  Vyav,  /.  61,  p.  1,  /.  14,  {See  Ch.  IV.  B., 
Sec.  6.  I,  Q.  1) ;  (2)  Viram.  /.  219,  p.  2,  /.  6  :— 

•*  The  property  of  a  childless  woman,  which  she  received  from  her  rela- 
tions, goes  on  her  death  to  them,  and  on  failure  of  them  to  her  husband. 
For  Kktyayana  says  :— *  (Stridhan)  which  has  been  given  by  the  (wife's) 
relations  goes  to  them ;  on  failure  of  them  to  the  husband.'  '* 

Remark. — The  dilstri's  answer  agrees  with  the  doctrine  laid  down 
in  the  passage  quoted  above.     But  the  decision  can  hardly  stand,  for — 

1.  The  Mayakha,  p.  160,  /.  7  (Borradaile,  p.  129;  Stokes,  II.  L.  B. 
106)  refers  the  passnge  of  K&ty%ana  to  women  only  who  were  married 
according  to  one  of  the  blamed  rites  (Asura).  Moreover,  instead  of 
**  goes  to  her  husband,"  the  reading  is  there  "  goes  to  her  son." 

2.  According  to  the  Mit&kshar&  the  whole  property  of  the  deceased 
goes  to  the  husband's  brother.  Coleb.  Mit.  363,  Stokes  II.  L.  B.  461. 
See  Musst.  Thakoor  Deyhee  v.   Rat  Baluk  Ram,  11  M.  I.  A.  169. 

Q.  7. — A  widow  of  a  *'  Sudra"  became  a  "  Jogtm''  (a)> 
and  remained  in  that  order  for  about  12  years.  About  a 
fortnight  before  her  death  aho  came  to  the  house  of  her 
brother,  and  there  died.  Tho  question  is,  whether  her 
brother  or  her  husband's  brother  should  inherit  her  property  ? 

A, — If  any  money  was  received  by  the  woman's  father 
from  her  husband  at  tho  time  of  her  marriage,  her  brother 
will  bo  her  heir.  If  her  father  had  received  no  money,  or 
if  it  cannot  bo  ascertained  whether  any  money  was  received 
or  not,  her  husband's  brother  will  bo  her  heir. — Dharwar, 
Srd  June,  1850. 

Authorities. — (1)  Vyav.  May.  p.  151),  /.  .'J ;  (2*)  Mit.  Xyx.f,  61, 
p.  1,  /.  14.  {See  Ch.  IV.  B.,  Sec.  6.  1,  Q.  1). 

Remark. — See  the  cose  of  Vijiarangam  v.  Lakshamaii,  8  Bom.  II.  C. 
R.  244.  O.C.J. 


(a)  \  woman  devoted  to  the  worship  of  the  goddess  called   Yellumma. 
near  Dhannar.     She  is  to  Yellumma  what  a  Mural!  is  to  Khandoba   in 
the  Dekhan,  what  a  Bhavin  is  to  Rawalo&tha  in  the  Koocau. 
30 
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II.  e.— THE  HUSBAND'S  STEP-BROTHER. 

Q.  1 . — When  there  are  two  relatives  of  a  deceased  woman, 
viz.  her  husband^s  step-brother  and  her  husband's  step- 
brother's son,  which  of  these  will  bo  her  heir  ? 

A. — ^The  husband's  step-brother  being  tho  nearest  will 
have  the  precedence. — Dhainvar,  1845. 

Authorities  — (l*)Mit.Vyav./.  61,/).  1,  /.14,  {SeeCh,  TV.  B.»Sec. 
6.  I,  Q.  1);  (2*)  Vyav.  May.  p.  140,  I.  1.  (See  Ch.  II.,  Sec.  14,  I.  A.  I, 
Q.  1).  

II.  /.—THE  DAUGHTER-IN-LAW. 

Q.,  1. — A  widow  died  leaving  a  widowed  daughter-in-law, 
and  also  a  widowed  daughter-in-law's  daughter,  who  has  a 
son.     Who  succeeds  to  tho  inheritance  ? 

A. — The  daughter-in-law,  being  tho  nearest,  and  '*Sapi9- 
da"    relation   of    the   deceased   widow,    will   inherit     the 

property. — SnraU  2hth  Juhj^  1859. 

Authorities. — (l)MRnu  IX.  187,  (jS'^Bk.  I.,  Ch.  II.,  Sec.  14, 1.  B.A. 
1,Q.  I;i2)  NirnayasiiKlhu,  Chapter  on  Sraddha,  {lbid,)\  (3)  VytT. 
May.  ;>.  141),  /.  1,  (>'eff  Ch.  II.,  Sec.  14,  I.  A.  1,  Q.  1). 

Kk MARKS. — 1.  The  contrary  case,  Bandam  Settah  et  al  y.  Bamdam 
M'thalakshimi^  4  M.  II.  C.  R.  180,  is  not  supported  by  any  reasons.  In 
Bfit-e  Jetta  v.  Uuribhni,  S.  A.  No.  304  of  1871,  Bom.  II.  C.  P.  J.  F.  for 
1^^7*3,  No.  38,  the  daughter-in-law  was  preferred  to  a  distant  cousin  of 
the  husband  as  the  person  who  would  be  his  nearest  heir.  Reference  ii 
made  to  Uhtif/wandecn  Doobey  v.  Myna  Baee,  9  Calc,  W.  R.  23  P.  C. ; 
Miisst.  Thakoor  Vnybrc  v.  Rai  Bnlack  Ram  et  al  10  Calc.  W.  R.  3  P. 
(';  and  Lakshmlbai  v.  Jnyram  et  al,  G  Bom.  II.  C.  R.  152.  In  the 
Viramitrodaya,  infra  S.  3.  pi.  IG,  the  daughter-in-law's  right  is  denied. 
BAlnmb.itta  on  the  other  hand,  as  we  hare  seen  (a),  places  the  daughter* 
in-law  next  to  the  paternal  grandmother. 

2.  See  Book  I.,  Ch.  II.,  Sec.  14,  I.  A.  2,  Q.  1,  Remarks;  and  Book 
II,  Appx.  Vinimitrodaya,  Sec.  3,  p.  16. 

II.  <7.— THE  HUSBAND'S  BROTHER'S  SON. 

Q.  1. — There  were  two  utcrino  brothers.  Tho  elder 
brother  had  a  son,  but  he  died  while  his  father  was  alive. 
Tho  yoiin^^T  brother  had  a  son.  The  brothers  died.  The 
*'h\cv  broth«,'r*s  widow  also  died.     Tho  widow  of  tho  elder 


n]  Bk.  I  .  Ch.  II.,  Sec.  H,  Introdiu'torv  Remarks. 
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brother's  son,  who  died  during  the  lifetime  of  his  father, 
and  the  son  of  the  younger  brother  have  applied  to  be  re- 
cognized as  heirs.  The  question  is,  which  of  them  is  the 
heir  of  the  widow  of  the  elder  brother  ? 

A, — The  widow  of  the  elder  brother  became  heir  of  her 
husband  on  his  death.  From  this  the  brothers  seem  to  have 
been  separated.  The  right  of  inheritance  would  therefore 
devolve  upon  her  daughter  or  other  relation.  She  has,  how- 
ever, no  daughter  or  other  near  relation,  and  as  the  son  died 
during  the  life  time  of  the  father,  the  right  of  inheritance  has 
not  been  through  him  transmitted  to  the  daughter-in-law. 
It  will  therefore  belong  to  the  nephew. — Sural,  27th  October, 
1857. 

The  following  is  a  genealogical  table,  illustrative  of  the 
question  : — 

Father. 


Wife. 


The  decwoMod  whose 
bf>ir  iA  to  be  Haoeitain- 


Elder  son. 


Younger  son. 


Died  during 
the  lifetime 
of  bis  father. 


Claimant. 


Claimant. 


ArriiORiTiRs. — (1)  Mit.  Vyav./.  55,  p.  2,1.  1 ;  (2*)/.  61,  p.  1,  /,  H, 
{SeeCh.  IV.  B..  Sec.  6.  I,  Q.  1.) 

RsMAKK^This  is  ap^iribhdshika  inherited  from  the  husband.  The 
answer  would  be  correct  according  to  the  Maytikha,  according  to  which 
the  property  in  question,  because  acquired  by  inheritance  from  the  hus- 
band, would  descend  to  the  widow*s  husband's  heirs.  Borr.  127  ;  Stokes 
II.  L.  B.  105.  

Q.  2. — A  man,  named  Bhuklian,  had  two  sons,  named 
^Miknikcliand  and  MayAraina.  They  effected  a  partition  of 
their  father's  property,  and  wrote  a  deed  of  separation. 
When  Mayslrfiraa  died,  his  son  DfidAbhai  inherited  his  father's 
property.     Afterwards  D&dAbhii  died,  and  was  succeeded  by 
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his  widow  Jamn&.     She   died   without  male   issue.     Dad4- 

bhui's  sister  Ganga,  and  her  two   sons^  named  Premdnanda 

and  Krdidasa,  have  applied  for  a  certificate  declaring  them 

to  be  the  heirs  of  Jamnd.     Jettily  son   of  M&nik  and  cousin 

of  Dudabhai^  has  also  applied  for  a  similar  certificate.     The 

question  therefore  is,  whether  the   former  or  the  latter  are 

the  heirs  ? 

A, — The  two  brothers  mentioned  in   the   question  were 

separate.     The  Sustra  declares  the  following  rule  of  succos^ 

sion  in  case  of  the  death   of  a  separated  brother.     Each  of 

the  uudermentioned   relations   succeeds    in   the  absence  of 

the  next  previously  montiouod  : — Widow,    daughter,    son  of 

a  daughter,  parents,    the   uterine   brothers,    nephew,  step^ 

brother,  sou  of  a  stei>-brother,  and  members  of  the  same  kin 

or  Gotra,    and  among   them  the  firat  is  sister.     Applying 

this  rule  to  the  case,  it  appears  tliat  Gang-i  and  her  two  sons 

arc  the  heirs. 

Authorities.— :n  Vvav.  May.  p.  134,  /.  4  ;  (2)  p.  140,  /.  0;  (3) 
p.  140,  /.  1,  (See  Ch.  II.,  Sec.  14,  I.  A.  1,  Q.  1) ;  (4*)  Mit.  Vya?./.  «l, 
;>.  1,  /.  14  (6>e  Ch.  IV.  B.,  Sec.  C.  !,  Q.  1). 

Rkm.vuk. — Tlie  kind  of  pro|Xirty,  in  dispute,  not  being  stated,  the 
SiUtri  has  treated  the  case  as  one  of  a  succession  to  a  male's  property 
and  foUowed  the  Muyilkha.  Ilcr  licir  is,  according  to  the  MitakshtrA, 
Jetta,  tlie  son  of  Mauik,  since  he  is  the  deceased*8  liushand*s  uncle's 
child,  i.  e.  a  Gk>tnija-Sapiii<]a.  See  Intro<luctory  Remarks  to  this  Sec- 
tion, para.  4.  

II.  A.— IIUSHAND^S  BROTHER'S  WIDOW. 

(l*  1. — A  widow  died.  The  surviving  relations  are  s 
widow  of  her  brother-in-law,  and  a  son  of  a  sister  of  her  has- 
bund.     Which  of  these  is  the  heir  of  the  widow  ? 

A, — The  husband's  sister's  son  is  a  *'  Sapinda/'  but  not 
a  "  Gotraja''  relation,  and  he  is  not,  consequently,  an  heir. 
The  widow  of  the  brother-in-law  is  both  the  "Sapinda**  and 
'^  Gotnija''  relation,  and  she  is  therefi:)ro  the  heir. — Ahmeda' 
huih  30///  Daomhtr,  185:5. 

AiTiioRiTiKs.— :i  Mit.  Vvav.  /.  55,  p.  2,  /.  1 ;  (2)/.  58,  p.  2,/.  16  ; 
::<♦)/.  61.  p.  1,  /.  n,  {Sec  Chap.  IV.  B.,  Sec.  G.  I,  a  1). 
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II.  •.— HUSBAND'S  PATERNAL  UNCLE'S  SON. 

Q.  1. — Can  a  cousin  of  a  woman^s  husband  bo  her  heir  ? 
A, — Yes. — Poona,  lOth  September,  1852. 

Authorities.— (1)  Vyav.  May.  p.  159,  /.  2,  (Stokes  H.  L.  B.,  106)  ; 
(l?*)  Mit.  Vyav.  /  61,  p.  1,  /.  14.  (Colcb.  Mit.  368  ;  Stokes  H.  L.  B.  461. 
See  Cbap.  IV.  B.,  Sec.  6,  I,  Q.  1). 


Q.  2. — A  man  received  his  share  of  the  ancestral  property 
and  separated ;  afterwards  he  died.  His  widow  inherited 
Lis  property.  She  also  subsequently  died.  There  is  a  son  of 
hor  husband's  sister,  and  a  cousin  of  her  husband.  Which 
of  these  is  the  heir  ? 

A, — The  son  of  the  sister  of  the  woman's  husband  is  the 
nearer  relation  of  the  two  mentioned  in  the  question,  and  in 
tlie  order  of  heirs  which  is  laid  down  in  the  S&stra,  a  sister's 
son  becomes  heir  in  the  absence  of  a  sister.  He  should 
therefore  be  considered  the  heir  entitled  to  all  the  moveable 
and  immoveable  property  of  the  deceased,  except  the 
Vatan. — Suraty  loth  September,  1849. 

[Note.— Sfe  Book  I.,  Ch.  II.,  Sec.  14,  I.  B.  b.  2,  Q.  1  ;  Sec.  15, 
B.  1.(1.),  Q.  1.] 

AuTHoniTiEs.— (1)  Vyav.  May.  p.  138,  /.  8  ;  (2)  Manu  IX.  187,  {See 
Auth.  5)  ;   (3)  Daya  Krama  Sangraha ;    (4)  Nirnayadipiku ;  (5*)  Vyav. 
May.  p.   1 10,  /.  1,  {See  Chap.  II.,  Sec.  14,  I.  A.  l]  Q.  I)  ;  (€♦)  Mit.  Vyav. 
/.  61,  />.  1,  /.  14,   {See  Chap.  IV.  B.,  Sec.  6.  I,  Q.  1). 

Remark. — The  oastri  has  taken  tliis  case  for  a  question  regarding 
the  succesjiiou  to  a  childless  man's  property,  and  decided  it  according  to 
the  Bengal  law.  See  Coleb.  Diiya  Bhiiga,  225  note.  (Stokes  II.  L.  B. 
353).  According  to  the  Mitilkshanl  and  the  MayOkha  the  husband's 
cousin  is  the  heir,  Sfe  Introductory  Remarks  to  this  Sectioo,  andCh.  11., 
Sec.  15,  B.  I.  (I.),  Q.  1. 


Q,  3. — Who  is  entitled  to  inherit  from  a  deceased  woman 
of  Kunabt  caste  ?  her  husband's  sister,  or  acousin  who  was 
separate  from  her  husband,  or  the  husband  of  her  deceased 
daughter? 

A. — The  sister  and  the  cousin  of  her  husband  are  near 
relations  of  the  deceased  woman,  and  they  both  appear  to  have 
equal  claims  to  the  property  of  the  deceased.     The  siater. 
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Uiongh  very  near  to  tlic  doccasod,  has  gone  into  anotber 
fiimily  by  her  marriage.  The  cousin  is  a  "  Sapinda"  rolatioa 
of  the  deceased's  family.  The  property  should  therefor©  bo 
equally  divided  between  the  two.  There  is  nothing  in  the 
Sastras  which  is  favouniblo  to  the  claim  of  tho  son-in-law. — 
AhmrJninjfjfir,  27///  //////,  18^7. 

AuTiiOKiTiKS. — (1)  Vvav.  May.  p.  134,  /.  4  ;  (2)  p,  140,  /.  1,  {See 
Chap.  H..  Sec  14,  I.  A.  1,  Q.  1)*;  (3*)  Mit.  Vyav./.  6l,p.  1,  /.  14,  {See 
Chap.  IV.  n.,  Sec.  C.  I,  Q.  1). 

Hkmakk. — The  husband's  cousin  alone  inherits  according  to  the  Mitak- 
sharA,,  as  he  is  a  Sagotra  Sapiii(la.  The  Sastri  regards  the  devolution  of 
the  ])roperty  as  governed  by  the  rules  applicable  to  the  deceased  hus- 
band's estate  ;  but  admitting  the  sister  as  a  gotraja,  he  should  have  pre- 
ferre<l  her  to  the  cousin.  (Vyav.  May.,  Ch.  IV.,  Sec.  8,  p.  19,  Borr.  106  ; 
Stokes  II.  L.  B.  Si).)  

Q.  4. — A  woman  died.  Her  relations  arc,  her  husband's 
cousin,  another  cousin's  five  sons,  and  her  husband's  bro- 
ther's widow.  Tlio  last-mentioned  died.  One  of  the  five 
sons  died  leaving  a  sou.  How  will  the  several  heirs  divide 
tho  property  ? 

.4. — Tho  property  should  bo  divided  into  seven  equal 
shares,  of  which  each  of  the  heirs  should  take  one,  and  the 
seventh  share  of  the  woman's  husband's  si.stor-in-law  shoald 
be  again  equally  divided  among  the  six  heirs. — Khamhunh, 
2'2,nl  .V.irrh,  18I..S. 

AuTHoiHTiEs. — ;i)  Vyav.  May.  ;>.  1.H4,  /.  4  ;  (2*)  p,  140,  /.  1,  {See 
Chap.  II.,  See.  II,  I.  A.  1.  Q.  1  ;  (:i*)  Mit.  Vyav./.  (\\,  p,  1,  /.  14,  {.See 
Chap.  IV.  I?.,  Sec.  (J.  I,  Q.  1.) 

Ukmakk  — The  husband's  paternal  uncle's  son  alone  inheritt  m 
ne.in-st  Sagotra  Sapiiula  rehitiun  of  the  deceased's  husband.  He  n 
rt-l.'itod  to  him  in  the  5th,  and  the  paternal  uncle's  grandson  in  the  6Ui 
drgrre.  according  to  the  inchisive  mode  of  reckoning  followed  by  tbe 
llindils.  Tlie  Nucce.siiion  to  the  second  brother's  widow,  she  baviDg 
survived  to  inherit,  wouhl  be  the  same. 


II. >.— THE  in*si;ANi)s  paternal  uxcle's 

OKKATGRANDSON. 
Q.  1. — The   right   of  heirship  to   a  deceased   woman   is 
rlainied    by    hvv     son -in-law    and  her  husband's    coiisia's 
<»rand?;on.     Whith  uf  llicse  two  is  the  legal  heir  f 
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A, — The  woman's  husband's  cousin's  grandson. — Ahmed- 
nuggur,  13/A  December,  1847. 

AcTHORiTiES. — (I)  Vyav.  May.  p,  134, /.  4  ;  (2)  p.  151,  /.  7  ;  (3) 
p.  83,  /.  3 ;  (4)  p.  142,  /.  8 ;  (5)  p.  140,  /.  1,  {See  Ch.  I!.,  Sec.  14, 1.  A. 
1,Q.  1);  (6*)  Mit.  Vyav.  /.  61,  p.  I,/.  14,  (SueCh.  IV.  B.,  Sec.  6. 
I,  Q.  1). 

II.  *.— THE  HUSBAND'S  MORE  DISTANT  KINSMEN. 

Q.  1 . — ^A  man  named  Sankar&jJ  had  two  sons.  One  of 
them  was  called  Bhaisha  and  the  other  Dayalj!.  Bhaisha's 
sou  was  called  Pitambar,  and  Dayalji's  son  Ratanji.  Plt^m- 
bar's  son  was  called  Trikara,  and  Ratauji's  son  Purusholtani. 
The  wife  of  Purushottam,  called  Devali,  died  without  issue. 
Pltambar's  son  Trikam  has  applied  for  a  certificate  of  heir- 
ship. One  Narottam  Rasikadus  objects  to  the  claim  of  Tri- 
kam,  on  the  ground  that  Shama  Bili,  the  wife  of  Ratanji, 
was  the  sister  of  Rasikadas's  grandfather,  that  Purushottam 
was  her  son,  that  Devali  the  wife  of  Purushottam  made  a 
will,  which  Risikadas  has  produced,  that  it  authorizes  him 
to  take  Devali's  house  and  moveable  property  in  considera- 
tion of  his  having  given  her  maintenance,  and  promised  to 
perform  the  funeral  rites  after  her  death,  and  that  the  sons 
of  Saukaraji  had  separated.  The  questions  are,  whether  the 
said  Trikam  should  be  furnished  with  a  certificate  ?  and 
whether  Devali  had  right  to  transfer  her  property  as  she 
had  done  ? 

A, — If  there  is  no  daughter  or  son  of  a  daughter,  or  other 
near  relation  of  Devali,  the  applicant  Trikam  must  be  con- 
bidered  a  relation  entitled  to  inherit  the  property  of  the 
deceased.  The  will  does  not  appear  to  have  been  made 
under  the  pressure  of  any  necessity.  When  Devali  was 
possessed  of  the  whole  estate  of  her  husband,  she  had  no 
reason  to  receive  maintenance  from  another  man.'  The 
right  of  performing  the  funeral  rites  belongs  to  the  relations 
of  her  husband.  A  will  on  her  part  was  not  therefore  ne- 
cessary, and  she  could  not  have  made  it  conformably  to  the 
law.— >b'«/a/,  mii  November,  1847. 
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The  following  genealogical  table  will  illustrate  the  question  :<^ 


.   Sankaroji. 

A 

^"" 

t 

Bhaisba. 

DayAlji. 

Pit/I 

mbar. 

Batanji. 

NHmo  not  cited 
in  the  case . 


Sb&m  B4L 


Grandfather. 


Trikarn. 
Applicant. 


Purushotiam. 


Dcvali. 


The  doccatied. 


Father. 


Basikd&s. 


Narottam. 


Objector. 

ArTiiORiTiK.'*.— (I)  Virnm./.  191,  p.  \,  1.2  ;  (2)Vyav.  May.  ;i.  134, 
I.  4  ;  (:J)  JimatHvuhaim  Dayabh.  19 ;  (4*)  Mit.  Vyav.  /.  61,  p.  1,  /.  14, 
(.SVffCb.  IV.B.  Sec.  (I.  I.,  Q.  1). 

Rrmark. — See  Cb.  II.,  Sec.  C  A.,  Q.  6,  ami  Book  II.,  Ch.  I.,  Sec.  3, 
Q.  €,  Remarks.  

Q.  2. — A  woimin,  liaviiif^  first  i uliori ted  ilio  property  of 
lierliusbaml,  died.  The  heirship  to  her  is  disputed  botwoen 
her  luLsbHiur.s  sister's  son  uud  sornocousiusthroo  or  four  timet 
reinoviMl  from  her  husband.  Tho  cfuestion  is^  which  of  these 
is  tho  heir  ? 

A. — As  tlio  husband  of  the  decease  J  woman  had  separated 
from  the  other  members  of  his  family,  his  sister's  son  is  the 
heir.  The  cousins  cannot  l)e  pn*rerrod  as  heirs  to  the  son  of 
the  deceased's  husband's  piitcr. — ^Suiuf,  S-inl  June^  1815. 
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Authority—*  Mit.  Vyav./.  61,  p.  1,  /,  14,  (See  Ch.  IV.  B.,  Sec.  6. 
I.,Q   1). 

Remark. — The  husbnnd^s  cousins  should  be  the  heirs,  as  they  are 
Sa|)intla8  of  the  deceased,  and  also  Sagotras,  while  the  sister's  son  is 
only  a  Sapinda.  See  Ch.  II.,  Sec.  15  B.  I.  (1),  Q.  I,  and  Introductory  Re- 
marks to  this  Section. 

Q.  3. — A,  a  man,  had  two  daughters  and  a  son.  When  A 
died,  his  property  passed  into  the  hands  of  his  grandson  by 
right  of  inheritance.  The  grandson  afterwards  .died,  and 
the  property  passed  into  the  hands  of  his  mother.  Tlie 
mother  died;  and  the  question  is,  whether  the  property 
should  be  considered  the  property  of  the  mother,  or  of  -4  ? 

Are  the  daughter  and  son  of  a  daughter  of-^,  orthe 
cousin  thrice  removed  from  the  husband  of  the  woman  who 
died  last,  the  heirs  ? 

A, — The  property  should  be  considered  as  the  property 
of  the  last  deceased  person,  and  not  of  A.  The  cousin  thrice 
removed  of  her  husband  is  the  nearer  heir  of  the  last  deceas- 
ed, and  he  should  be  considered  the  heir. — Broach,  21«f 
December,  18G0. 

AuTiioKiTiEs.— (I)  Vyav.  May.  p.  159,  /.  3  ;  (2)  p.  89,  /.  2  ;  (3)  Mit. 
Vyav.  /.  CO,  p.  2,  /.  16  ;  (4*)/.  Gl,/?.  I,  /.  14,  (See  Chap.  IV.  B.  Sec.  6. 
I.Q   1).  

Q,  4. — There  are  Bcveral  heirs  of  a  deceased  woman, 
namely,  her  husband's  cousins  of  6  or  7  removes,  and  his 
sister.  WTiich  of  these  is  the  heir  to  the  property  of  the 
deceased  ? 

A. — In  the  absence  of  any  nearer  relations  of  the  deceased, 
her  (husband's)  cousins  of  G  or  7  removes  archer  "  Sapinda" 
relations,  and  therefore  heirs.  Cousins  as  distant  as  7 
removes  are  called  "  Sapinda,"  and  are  heirs  to  each  other. 
Cousins  as  distant  as  14  removes  are  called  *'  Gotraja," 
and  are  also  heirs.  Cousins  as  distant  to  21  removes  are 
called  "  Samunodaka;"  they  arc  also  heirs  of  each  other. 
ThiH  is  the  rule  laid  down  in    the  '*  Sustra." — Ahvinhnitjur, 

31 
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AuTiioRiTiBS.— (I)  Vyav.  May.  p,  159,  /.  3  ;  (2)  Ch.  IV.,  Sec.  10,  pL 
26,28;  (:3)  Mit.  Vyav./.'Gl,  p.  1,  /.  14,    {See  Chap.  IV.  B.,  Sec.  6.  I, 

Q.  1). 

Remarks. — 1.  The  remarks  on  the  Gotrajas  and  Sam&nodakas  are 
incorrect.  The  Sam&nodakas  cease  with  the  fourteenth  degree.  Gotraja, 
"  born  in  the  same  Gotra/'  ia  ajipHed  to  all  persons  who  descend  from  one 
common  ancestor  as  far  as  such  descent  can  be  proved  by  a  common  name 
or  otherwise.  The  Sustri,  relying  on  the  Vyav.  May.,  should  have  preferred 
the  husband's  sisters  to  the  distant  cousins.  See  Introductory  Remark  to 
Ch.  II.,  Sec.  14. 

2.  In  the  Mituksharu,  Samanodakas  are  not  named  as  hein  to  a 
woman's  property. 

III. — The  IIl'sband's  Sapindas  belonging  to  a 

DIFFERENT    FaMILY    (BhINNAGOTRA). 

fl.— DAUGHTER'S  GRANDSON. 

Q.  1. — A  deceased  womau  has  no  relations  except  her 
daughter's  grandson.     Can  he  be  her  heir  ? 

A. — It  appears  from  the  law  books  called  MayAkha  and 
^[itjlkshara,  that  the  daughter's  grandson  is  the  heir. — Poona, 
22nd  Jannanj,  IS  17. 

Authority. — *Mit.  Vvav./.  Gl»/).  1,  /.  14,  {See  Ch.  IV.  B.,  Sec.  6.  !.• 
Q.  1)  '  

III.     4.— THE  HUSBAND'S  SISTER. 

Q.  1. — A  woman  died  without  issue.  Uer  husband's  sister 
and  the  daughter  of  tlie  tleceased's  sister  have  applied  for  a 
cortilicate  of  heirship.  The  question  is,  which  of  these  is  the 
heir  ? 

A, — If  the  property  in  tlie  possession  of  the  woman  waa 
acquired  by  her  hui^l^and,  his  sister  will  be  the  heir.  If  the 
prupony  was  obtained  by  the  deceased  from  hor  parents* 
her  sister's  daughter  will  be  her  heir. — Ahuiedabadf  Slsi 
Januarij,  1857. 

ArTiioiUTiEs.— (1)  Vvav.  May.;).  134,  /.  4  ;  (2)  p,  160,  /.  4  :^ 

*'()ii  failure  (if  the  husband  ufa  deceased  woman,  if  married  arconling 
to  the  Hralima  ur  utlier  ifour)  furms,  or  of  her  parents  if  married  acconiing 
to  tlie  Asura  or  other  two  forms,  the  heirs  to  the  woman's  property  u 
expounded  above  U/\  are  thus  pointed  out  l)y  Ilrihaspati :— '  The  mother's 

{ii\i.f.  the  kindreds  provided  for  by  M]M'cia1  text.  See  Vya?.  May. 
I'hap.   IV..  See.   HI  p.  iM  ;  ^Stokes  II.  L.  H.  KM) 
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sister,  the  materaal  uncle*s  wife,  the  paternal  uncle*8  wife,  the  father's 
sister,  the  mother-in-law  and  the  wife  of  an  elder  brother,  are  pronounced 
simiUr  to  mothers.  If  they  leave  no  sons  bom  in  lawful  wedlock,  nor 
daughter's  son,  nor  his  son,  then  the  sister's  son  and  the  rest  shall  take  the 
property.' "—(Borradaile,  p.  121^;  Stokes  H.L.B.  106). 

Remark. — According  to  the  Mit&kshar&  the  husband's  sister  inherits  in 
efery  case,  as  his  Sapinda  relation. 


III.  c— THE  HUSBAND'S  SISTER'S   SON. 

Q.  1. — A  man  died,  and  then  his  wife  died.  The  man's 
*'  Bhaeh4/'  or  sister's  son  applied  to  be  put  in  possession 
of  his  property  as  heir,  but  he  subsequently  died.  His  son 
has  set  up  a  claim  to  be  his  hoir^  and  has  produced  a  deed 
alleged  to  have  been  passed  to  his  father  by  the  first  deceas- 
ed^ granting  his  land  &c.  to  him.  There  is  a  distant  relation, 
seven  degrees  removed  from  the  deceased.  He  claims  to  be 
the  heir.  There  are  also  two  daughters  of  the  deceased, 
but  they  have  relinquished  their  claim  in  favour  of  the  distant 
relation. 

A. — As   it   cannot   be  ascertained  whether    the   distant 

kinsman  is  within  7  degrees  or  not,  he  cannot  be  recognized 

as  heir.     The  deceased's  sister's  son  applied  for  a  certificate 

but  he  died.     His  son  has  set  up  a  claim,  and  if  there  is  no 

other  nearer,  and  Gotraja,  relation,  he  may   be    considered 

the  heir. — Ahmcdahad,  lOth  January,  1851. 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4  ;  (2)  p.  140,  /.  1.  (See  Ch. 
II.,  Sec.  14.  I.  A.  1,  Q.  1);  (3*)  Mit.  Vyav./.  61,  p.  1,  /.  14,  (See  Ch.  IV. 
B.,  Sec.6.  I.,Q.  I). 

Remarks. — See  Introductory  Remark  to  this  Section,  para.  4. 

Q,  2. — A  deceased  woman  has  left  her  brother's  son  and 
her  husband's  sister's  son.  Which  of  these  will  be  the 
heir  ? 

A. — Her  brother's  son  appears  to  be  the  nearest  heir. 
This  opinion  is  founded  upon  an  inference  drawn  from 
the  order  of  relatives  who  are  authorized  to  perform  the 
funeral  ceremonies  of  a  deceased  vvomau.  This  order  com- 
mences  with  son,  rtud  contiuues  by  mentioning  grandson, 
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liuflband,  daughter,  daiiglitor's  son,  husband's  brother, 
cousin's  son,  his  danghtor-in-hiw,  father,  brother^  and 
brother's  son. — IVidnvar,  Voth  Jioio,  1853, 

Authorities. — (1)  Dharumsindliu  III.,/.  Cup.  1,/.  10,  {See  Sec.  7, 
Introductory  Remark,  Note);  (2)  Mit.  Vyav./.GI,  p.  1,  /.  14,  {See  Ch.  IV, 
B..  Stv.  6.  ].,  Q.  1). 

Remark. — Acronling  to  the  Mitukshard,  the  hiubamrs  siiter*s  son 
would  iuhorit  as  tlie  deceased *s  husband*8  Sapiuda,  See  Ch.  II.  Sec.  I't  B., 
I.  (1),  Q.  1.  According  to  the  Vyav.  May.,  there  would  be  a  difference 
according  to  the  source  of  the  property.  See  above  (6)  Q.  1. 

(i.  '3. — A  man  died,  and  his  wife  also  died  after  him. 
The  iiKurs  sister's  son,  who  lived  with  the  wife,  performed 
the  funeral  rites  for  her.  AVill  he  or  her  brother  be  the 
heir  ? 

A. — The  man's  sister's  son  will  succeed  to  the  property, 
provided  it  has  been  bequeathed  to  him.  If  the  docesised 
has  left  no  will  to  that  eflect,  her  brother  will  be  her  heir 
by  law.  lie  should  take  the  property  and  perform  tho 
funeral  rites.  In  his  absence  the  deceased's  nephew  will  be 
the  heir. — Alinndnitf/tjvr,  '22nd  Junr,  181-8. 

AiTnoKiTiEs  — 0)  Vvav.  May.  ;).  I'.U.  /.  3  f. ;  (2*)  Mit.  Vyav.  /.  61. 
;>    1,  /.  1 1,  \Scc  Ch.  IV.  iV,  Sec.  f).  I.,  Q.  \). 

Kem.\kk  — ifee  the  preeedinjr  case. 

R  SIXnON  7.— THE  WIDOWS  SAPINDAS. 

«      ■ 

I NTHoi) rcTou V  Rk marks. 

1.  The  qui'stion,  \0icther  on  failure  of  hII  relations  on  the  huvlMmri 
side,  the  widow \s  fatlier's  family  is  entitled  to  inherit  her  pro|>crty,  if  abe 
hud  l)eeu  married  aceordin;;  to  one  of  tlie  approved  riton,  is  »till  more 
dillirult  to  dfcide  tliau  those  ri'(;:irdini;  the  hushand^K  SapiiidaM. 

The  Mitakyhar:!  in  silent  on  this  point  :  it  mentions  none  of  the  viidovr*t 
Snpiiiias  as  entitled  to  inherit.  The  Ma\  likha  names  a  few  (six)  among 
the  six  heirs  who  Hueceed  to  •Stridhan  proper  <m  failure  of  the  husband, 
f/uf  //rft,re  thr  hmhtimi's  i^npii  jns  \n\, 

2.  Thou-h  the  leadinir  anthoritien  thiii  seem  to  give  no  encourage- 
ment to  the  doctrine  that  the  widow \  Snpiii  las  inherit  after  those  of  the 
husband,  the  >*riislnsiievei(lulesii  deilare  nnaniuKniHU  that  surh  tsthecaw. 

(«)  V_\iiv  May,  (hap.  IV.,  S  r.  1",  d.  :<(>,  Itorrndailc;  and  Intro- 
diietoiv  Kiniaik- t'»  tlu' |ii,iediii«;  >uhon.  rl.  3  Stc  Ek.  l.,Ch.  II., 
S»c    1  ',  IntrodurtiM\   RuiiHiks.  and  <d.'0\i  p    Jl-*. 
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brother's  son,  who  died  during  the  lifetime  of  his  father, 
and  the  son  of  the  younger  brother  have  applied  to  be  re- 
cognized as  heirs.  The  question  is,  which  of  them  is  the 
heir  of  the  widow  of  the  elder  brother  ? 

A, — ^The  widow  of  the  elder  brother  became  heir  of  her 
husband  on  his  death.  From  this  the  brothers  seem  to  have 
been  separated.  The  right  of  inheritance  would  therefore 
devolve  upon  her  daughter  or  other  relation.  She  has,  how- 
ever, no  daughter  or  other  near  relation,  and  as  the  son  died 
during  the  life  time  of  the  father,  the  right  of  inheritance  has 
not  been  through  him  transmitted  to  the  daughter-in-law. 
It  will  therefore  belong  to  the  nephew. — Surat,  27th  October, 
1857. 

The  following  is  a  genealogical  table,  illustrative  of  the 
question : — 


Father. 


A. 


The  deceased  whose 
heir  is  to  be  aacertain- 
ed. 


Elder  son. 


Younger  son. 


Died  during 
the  lifetime 
of  his  father. 


Claimant. 


Claimant. 


Authorities. — (I)  Mit.  Vyav./.  55,  p,  2,1.  1 ;  (2*)/.  61,  p.  1,  /.  14, 
(SeeCh.  IV.  B.,  Sec.  6.  I,  Q.  1.) 

Remark— This  is  apdribhdskika  inherited  from  the  husband.  The 
answer  would  be  correct  according  to  the  Maytlkha,  according  to  which 
the  property  in  question,  because  acquired  by  inheritance  from  the  hus- 
band, would  descend  to  the  widow^s  husband's  heirs.  Borr.  127  ;  Stokes 
II.  L.  B.  105.  

Q.  2. — A  man,  named  Bhnkhan,  had  two  sons,  named 
Manikchand  and  Mayarama.  They  effected  a  partition  of 
tbeir  father's  property,  and  wrote  a  deed  of  separation. 
When  Mayflrriraa  died,  his  son  D^dabhai  inherited  his  father's 
property.     Afterwards  Dadftbhdi  died,  and  was  succeeded  by 
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Ii,^  u  .i  'A' .l.k*iiii:*i.  Slif  ilii  •!  \\it)iiiiit  mil**  i^-iif.  I)j>li- 
liii.i:'-  t  r  ti.iiij^' »,  ;i!il  li  r  lrt.»  -  ii-.  ii:iin>  •!  l*niii\ii.-iriiLs 
uitl  K  ..:'l  .  •  I.  Ii.ivf  a|>|'!i'i}  t'l*  ;i  !*•  rtitliM(«'  d*  <  }.iri!i^  thi-tii 
I'i  )•  •  (111    )m  ;r^  <it' •l.iiMU \       #!•  t(  >t  *i  '11    lit*   M-t'iiii   :iiii|   t*>-ii"i'i 

i|  »•    ii-n  tli«  Ti  r»»n' I-,   \tIi.  tli«  r  iIh'    l-niiiT  tT    iho  Uint  an- 

.1,     Til"  t\T'»  I'P  tin T'-    iii»*iiti'»»ii'il    ill    i!ii-    «|Yii*^ti'>n   wt  n? 

v.'|i  i:mT".       I  h'"  S  I'*!  im  il««!.ir«"  *  tli--    !"11  iwiu^  nil»»  *»f  •ii'*c*'^* 

>;■  :i  ill  *-i*-*  i»f  llif    il    itIi    •  r  .1    •^•|nru'.« 'l    liP'tln-r       Mm'Ii  "f 

ill  •  tri  I-riii  ri'.-fn'-'l    r--!  it;  .ri-    -"..i  •,•.'.»,  I  ^    in    ihi*    :il>^oin*o  ^-f 

III*  u   \'  ]•:•  '.  I  tii'ly  111-  :i'i  •:*•    1  :    -  WiilrW.    4Liii.rlit«T,     h»jn  i.-f 

;i    1 1  : '11!-  .-,  p  ir-ti*  •»,    tl»*    iiv  ri:i'-    Itr-tli'T-,     ii'|»h"wr,   ?*tt|»- 

I'l-'ir-  •*,  ■   'ti  «  r.i  «.f-i»-l>r  iT^' r,  :i:i'l  iii**r!i^'T-«  ••I*  llu*  ii:iin»'  Liti 

»f<i    ■••I,     ;i:i  1    .1':'.  •!.  r    tl;     ri    t!i       lir-!   i-    -I'tiT.       A|>]tl\  ili)f 

tli;  ■  :  i'..'  I  •  :!:    -M'  •.  \\  .;;»:••  k:*-  tlii'.  <ti:i.*»  innl  hi-r  iw\j  !»*ii'» 

:i!  <    til     !.■  .:  - 

X'lii.HtitK.  I  \^n  Mix;*  111.  /I.  .';•  \IK  /  •'.  .  «• 
;.     II  •.  ;     1       Nr.  4   !i     II   .  ^   .      II.  I      \      1.  U    I     .      !•      M.I    \>»f   /    €1. 

;.  I.  :   n    '^r    t  :i    l\.  1. .  s, .    •    I.  ii    1 

Uf  <t;M:K.  r!:>  k.ii'i  iir  |»r-<|«  r!\  n  lii*; -.ti  .  i.  >t  (•ririf^  tialrtl.  ttx 
.^  k<t  .  ill*  t  ft  .iti'-l  t!if- 1  .!«  j^  ii:!-  1*1  .1  «■>••  ««i'i  t-*  B  fiwU'*«  |*r«>|ii-rlv 
^  .  I  r  •.  «•  I  tli  M  IX  V^'i  I  II  r  lu  r  :•  .1  ->  r  i  i/  to  thr  M  t  AL«h«r«. 
J  "  1.  :.  «  ■'!  ■•!  \1  • '.  k.  *.-i<  t  t.  ■  :•  (',.  iliiijV'il's  li-.t«lMii<r«  ii»r*' *• 
I  '.  .  !.  I  '  I  <  v-iT  i;4  S  I  -.:.  I  ^^  t.i!.-  n'.  I  t  •r\  IL  ::uir'fci  tc>  tUi*  ^vf- 
r>  -.1    I  .tr.i     I. 

II  ^    111  ^ii\M.^  iiKMinKK'^^  \u:'<>w. 

ij.  I. —  V  \\  1  ".v  ti;.  I.  Tii..  '.;irv.\.:L:/  r<-lui'inH  art*  a 
w.i  A-  .■!  if  !"  iir  •li-  r-i:»  I  r.\ .  iril  :i  -.  »:\  .■!  .i  ^i^t.-r  mI"  bor  hu«« 
r  i*.  1.      \N  :i    li  "?  til-  -  •  i'.  !  !»■•  h-  ir  •'!"  til-'  w  il-nv  ' 

I  -T;.  }.;«'•  ifil'-  -i-':'-  -  i!i  i-.  :i  *•  S  ipiii  1  »/*  liut  n<4 
:•  "**  '  I.  »  '  r  i*.  -J.  i'.  i  'i  ;-  :i  -• .  -•  ■:i-'  |i  ri'.ly,  an  ln'ir. 
Til*  u  .  !  ..\  t  :!|.  !»:•  'il  r-:-i-l  i.v  :  -  ]•  .•)i  t:»  ■  "  Sij»ti..lV  ai;J 
*■  *•  't^i;  i'  !    !  i'.  1  -ri.  .1';  1  -'i-    I .  r '».  r«  :'  -ri-  th  ■  li«  ;r. — .lAm-'^ri- 

\<  iiiiMiiii.*       1    Mt    ^^*v    f  ;►'!  ;.   J  M  .   J  /  >.  f.  t'.  I*^; 
•   r  M./'    !./   M.   >■••  lia|..  l\.  i:.  (H.   f.  I.  a  I  • 


BK.i.,c!r.iv.B.,B.aiT.»,^3.]HUSBAND's  BROTHER'S  WIFE&  COUSIN.  237 

II.  t.— HUSBAND'S  PATERNAL  UNCLE'S  SON. 

Q.  1. — Can  a  cousin  of  a  woman's  husband  be  her  heir  ? 
A. — Yes. — Poona,  10th  September,  1852. 

Authorities. — (1)  Vyav.  May.  p.  169,  /.  2,  (Stokes  H.  L.  B.,  105)  ; 
(2*)Mit.  Vyav.  /.  61,/).  1,  /.  14.  (Coleb.  Mit.  368  ;  Stokes  H.  L.  B.  461. 
See  Chap.  IV.  B.,  Sec.  6, 1,  Q.  1). 


Q.  2. — A  man  received  his  share  of  the  ancestral  property 
and  separated ;  afterwards  he  died.  His  widow  inherited 
Lis  property.  She  also  subsequently  died.  There  is  a  son  of 
her  husband's  sister,  and  a  cousin  of  her  husband.  Which 
of  these  is  the  heir  ? 

A, — The  son  of  the  sister  of  the  woman's  husband  is  the 
nearer  relation  of  the  two  mentioned  in  the  cfuestion,  and  in 
the  order  of  heirs  which  is  laid  down  in  the  S&stra,  a  sister's 
son  becomes  heir  in  the  absence  of  a  sister.  He  should 
therefore  be  considered  the  heir  entitled  to  all  the  moveable 
and  immoveable  property  of  the  deceased,  except  the 
Vatan. — Surat,  15th  September,  1849. 

[Note.— See  Book  I.,  Ch.  II.,  Sec.  14,  I.  B".  b.  2,  Q.  1 ;  Sec.  15, 

B.  I.(1.).Q.  1] 

Authorities.— (1)  Vyav.  May.  p.  138,  /.  8  ;  (2)  Manu  IX.  187,  (See 
Auth.  5) ;  (3)  Daya  Krama  Sangraha;  (4)  Niruayad!pik& ;  (6*)  Vyav. 
May.  p.  140,  /.  1,  {See  Chap.  II.,  Sec.  14, 1.  A.  l]  Q.  I) ;  (G*)  Mit.  Vyav. 
/.  61,/>.  1,  /.  14,  {See  Chap.  IV.  B.,  Sec.  6.  I,  Q.  1). 

Remark. — The  ^dstri  has  taken  this  case  for  a  question  regarding 
the  succession  to  a  childless  man's  property,  and  decided  it  according  to 
the  Bengal  law.  See  Coleb.  D&ya  Bhaga,  225  note.  (Stokes  H.  L.  B. 
353).  According  to  the  Mit&ksharA  and  the  Maytlkha  the  husband's 
cousin  is  the  heir,  See  Introductory  Remarks  to  this  Section,  andCh.  II., 
Sec.  15,  B.  I.  (1.),  Q.  1. 


Q,  3. — Who  is  entitled  to  inherit  from  a  deceased  woman 
of  Kunabl  caste  ?  her  husband's  sister,  or  acousin  who  was 
separate  from  her  husband,  or  the  husband  of  her  deceased 
daughter  ? 

A. — The  sister  and  the  cousin  of  her  husband  are  near 
relations  of  the  deceased  woman,  and  they  both  appear  to  have 
equal  claims  to  the  property  of  the  deceased.     The  sister. 
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A. — The  woman's  hnsband's  cousin's  grandson. — Ahmed- 
nuggur,  ISth  December,  1847. 

AuTHORiTiBS.— (l)  Vyav.  May.  p,  134, /.  4;  {2)  p.  \5\,  1.7  ;  (3) 
p.  83,  /,  3 ;  (4)  p.  142,  /.  8 ;  (5)  p.  140,  /.  1,  (See  Ch.  II.,  Sec.  14, 1.  A. 
l,a  1);  (6*)  Mit.  Vyav.  /.  61,  p.  1,  /.  14,  (SeeCh.  IV.  B.,  Sec.  6. 
I,  Q.  1). 

II.  *.— THE  HUSBAND'S  MORE  DISTANT  KINSMEN. 

Q.  1. — ^Aman  named  Sankar&ji  Iiad  two  sons.  One  of 
them  was  called  Bhaisha  and  the  other  Day&lj}.  Bhaisha*s 
son  was  called  Pitambar^  and  Dayalji's  son  Batanji.  Pit&m- 
bar's  son  was  called  Trikam^  and  Batanji's  son  Purusholtam. 
The  wife  of  Purushottam,  called  Devali,  died  withoat  issue, 
Pitdmbar's  son  Trikam  has  applied  for  a  certificate  of  heir- 
ship. One  Narottam  Basikad^ls  objects  to  the  claim  of  Tri- 
kam, on  the  ground  that  Shdma  Bdi^  the  wife  of  Batanji^ 
was  the  sister  of  Basikadas's  grandfather^  that  Purushottam 
was  her  son,  that  Devali  the  wife  of  Purushottam  made  a 
will,  which  Basikadas  has  produced,  that  it  authorizes  him 
to  take  Devall's  house  and  moveable  property  in  considera- 
tion of  his  having  given  her  maintenance,  and  promised  to 
perform  the  funeral  rites  after  her  death,  and  that  the  sons 
of  Sankar&ji  had  separated.  The  questions  are,  whether  the 
said  Trikam  should  be  furnished  with  a  certificate  ?  and 
whether  Devali  had  right  to  transfer  her  property  as  she 
had  done  ? 

A. — If  there  is  no  daughter  or  son  of  a  daughter,  or  other 
near  relation  of  Devali,  the  applicant  Trikam  must  be  con- 
sidered a  relation  entitled  to  inherit  the  property  of  the 
deceased.  The  will  does  ftot  appear  to  have  been  made 
under  the  pressure  of  any  necessity.  When  Devali  was 
possessed  of  the  whole  estate  of  her  husband,  she  had  no 
reason  to  receive  maintenance  from  another  man.'  The 
right  of  performing  the  funeral  rites  belongs  to  the  relations 
of  her  husband.  A  will  on  her  part  was  not  therefore  ne- 
cessary, and  she  could  not  have  made  it  conformably  to  the 
law. — Surat,  I2th  November,  1847. 


The  r«rlliiHin^*  c«' "•*■!' •p>'><'-*I  iMc  Mill  illii«(ratr  thr  r|iiritioD  :  — 


S  tliV.  I"   I,:. 


Il'..u-»..i. 


P.. 


*•' 


I'l'  'i!l    ••»• 


Ik  I'    I* 


>".«r-i  I!.'ii.  itr«t;'lf»'.hrp 


A:  J..;    .i:.'. 


r  .'  .   '.  ■:    iM 


r».  ^.»:: 


I     .<        I  !«•     1. 


I'lJhrr 


lU-.k  Ui 


O-   .-•  !.  r. 
\i   riiitiiiiii>   -    I     Viriri    f     l'*!.    ;.     1./    J.     2    V*ai     Ma%.;i    I  -I 

/    J.     .   J  Ml  i!**.i»i.i  .1  hi*  i».?i    i.».     r     M.:    \*i%    f  t*\,  p    \.i.  II. 
S'-i  li    I\    M   *•..    •..  I  .  »i    I 
Kiu\.k      >"  «  ;»   II  .  ^. .    «'.  \  .  f|  f;.  tnUU-'W  II .   <  h    I  .  S*t    :?, 

111  I  li 'I  •'Mil' I.  «ii<  •!.  I'iii'  h'-ir^hip  t^i  ii*-r  i-*  «ii^|iiit«-^l  lK*lWi^-n 
)i«r  Ini-'i  i:i«r*  *i'l«-!*-»  ^.m  :inii  N'i'ii'M'-''i-:Ti'»thri'«'  nr  lnur  tiinf* 
r>"iiiVi  I  fr>tii  li  T  iia-^hiiiil.  Tli"  iiir  '>ti-tri  i«,  i\hi  :h  cf  tbi'^c 
I-  tin-  li»  ir  ' 

■ 

.1.  A^  tli>:  lri'>)iiTi'l  ••t'tli**  il**i*<' i^>-d  W'Tiiin  h.i(l  sM'pcirmtt**! 
iV  >tii  th-  olli'  r  !ti'  !ii^<  ri  >•{'  ill*  r.ir.i.  V.  }i.'<  '•i**t«  r*<i  mhi  ts  tbo 
)i>  .r.      Til'' I  •Mi^iri «  •  inii>ii  }»•-  |>i<  :•  rt  <  •!  Ik**  ii<  !!>  t*i  lli€  M«Q  of 


Bi.L,CH.rr.B.,8.e.iLlr,q.4.]      husband's  remote  KINSMElJ.         241 

Authority—*  Mit.  Vyav./.  61,  p,  1, 1  14,  (See  Ch.  IV.  B.,  Sec.  6. 
I.,  Q.  I). 

Remark. — The  husband^s  cousins  should  be  the  heirs,  as  they  are 
Sapindas  of  the  deceased,  and  also  Sagotras,  while  the  sister's  son  is 
only  a  Sapinda.  See  Ch.  II.,  Sec.  16  B.  I.  (I),  Q.  1^  and  Introductory  Re- 
marks to  this  Section.         

Q,  3. — A,  a  man,  had  two  daughters  and  a  son.  When  A 
died,  his  property  passed  into  the  hands  of  his  grandson  by 
right  of  inheritance.  The  grandson  afterwards  .died,  and 
the  property  passed  into  the  hands  of  his  mother.  The 
mother,  died;  and  the  question  is,  whether  the  property 
should  be  considered  the  property  of  the  mother,  or  of  -4  ? 

Are  the  daughter  and  son  of  ^  daughter  of  J,  or  the 
cousin  thrice  removed  from  the  husband  of  the  woman  who 
died  last,  the  heirs  ? 

A. — ^The  property  should  be  considered  as  the  property 
of  the  last  deceased  person,  and  not  of  A,  The  cousin  thrice 
removed  of  her  husband  is  the  nearer  heir  of  the  last  deceas- 
ed, and  he  should  be  considered  the  heir. — Broach^  2l8t 
Decembevy  1860. 

Authorities.— (1)  Vyav.  May.  p.  159,  /.  3 ;  (2)  p.  89,  /.  2  ;  (3)  Mit. 
Vyav.  /.  60,  p.  2,  /.  16 ;  (4*)/.  61,  p.  I,  /.  14,  (See  Chap.  IV.  B.  Sec.  6. 
l.,Q.  1).  

Q.  4. — There  are  several  heirs  of  a  deceased  woman, 
namely,  her  husband's  cousins  of  6  or  7  removes,  and  his 
sister.  Which  of  these  is  the  heir  to  the  property  of  the 
deceased  ? 

A, — In  the  absence  of  any  nearer  relations  of  the  deceased, 
her  (husband's)  cousins  of  6  or  7  removes  are  her  "  Sapinda" 
relations,  and  therefore  heirs.  Cousins  as  distant  as  7 
removes  are  called  "  Sapinda,"  and  are  heirs  to  each  other. 
Cousins  as  distant  as  14  removes  are  called  *^  Gotraja," 
and  are  also  heirs.  Cousins  as  distant  to  21  removes  are 
called  "  Samanodaka /'  they  are  also  heirs  of  each  other. 
This  is  the  rule  laid  down  in  the  '*  Sustra." — Ahmedninjur, 
9thJuney  1852. 
31 
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\i  tifuiiir*  —  I    V\.i*    Ma\   ;..  l.il./    •...-'   p  h\0,i  4:  — 

"  ()it  Ia  !  ifi-  -r:!!!  N'.^'ik'i'l  III' A  •!•  i-i  at  .1  Miiiiian.  if  oiBrnnl  ■rcoflfg 
III  thi  llr.Vi*:iwi  .-r  •  !*•  r  f'*i^:  fitrin*.  nr  nf  hrr  parriil*  if  mamrtl  arronliaf 
i<i  0.'-  A*  ira  Mf  •»!?.•  r  tnn  fi>rM.«.  ilir  hrir«  In  lh«*  voinaii'i  pfO|«rrtf  ai 
I  «fkMiii  li  .1  at».i«r    <;  .an   t.'iuft  |ti.iLti  •!  imiI  li\  llriliat|i«ti    —  *  Tbr  MotlMv'* 

:     t   r     till     kiit.lnift    |*rii%.>l«i(    f.ir     h\     %yHt  .»\    %r\t        S*t    Vtiaf    Mav 
I  L>,.     |\    .    S.«       l<'    |>    JI  .     ^(.'kr*  II.  I.     II     li'^ 
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sister,  the  matemsl  uncle's  wife,  the  paternal  unele^s  wife,  the  father's 
sister,  the  mother-in-law  and  the  wife  of  an  elder  brother,  are  pronounced 
similar  to  mothers.  If  they  leave  no  sons  bom  in  lawful  wedlock,  nor 
daughter's  son,  nor  his  son,  then  the  sister's  son  and  the  rest  shall  take  the 
property.' "—(Borradaile,  p.  m;  StokesH.  L.  B.  106). 

Rekark. — According  to  the  Mit&kshar&  the  husband's  sister  inherits  in 
etery  case,  as  his  Sapinda  relation. 


III.  c— THE  HUSBA1^D»S  SISTER'S  SON. 

Q.  1. — A  man  died,  and  then  his  wife  died.  The  man's 
'^  Bfaach&,''  or  sister's  son  applied  to  be  put  in  possession 
of  his  property  as  heir,  but  he  subsequently  died.  His  son 
has  set  up  a  claim  to  be  his  heir,  and  has  produced  a  deed 
alleged  to  have  been  passed  to  his  father  by  the  first  deceas- 
ed, granting  his  land  &c.  to  him.  There  is  a  distant  relation, 
seven  degrees  removed  from  the  deceased.  He  claims  to  be 
the  heir.  There  are  also  two  daughters  of  the  deceased, 
but  they  have  relinquished  their  claim  in  favour  of  the  distant 
relation. 

A. — As  it  cannot  be  ascertained  whether  the  distant 
kinsman  is  within  7  degrees  or  not,  he  cannot  be  recognized 
as  heir.  The  deceased's  sister's  son  applied  for  a  certificate 
but  he  died.  His  son  has  set  up  a  claim,  and  if  there  is  no 
other  nearer,  and  Gotraja,  relation,  he  may  be  considered 
the  heir. — Ahnedabad,  10th  January,  1851. 

Authorities.— (1)  Vyav.  May.  p.  134, 1.  4 ;  (2)  p.  140, 1.  I,  {See  Ch. 
II.,  Sec.  14,  1.  A.  I,  Q.  1);  (3*)  Mit,  Vyav./.  61,  p.  1,  /.  14,  {See  Ch.lV. 
B.,  Sec.  6.  I.,Q.  1). 

Bemarkb. — See  Introductory  Remark  to  this  Section,  para.  4. 

Q.  2. — A  deceased  woman  has  left  her  brother's  son  and 
her  husband's  sister's  son.  Which  of  these  will  be  the 
heir? 

A, — Her  brother's  son  appears  to  be  the  nearest  heir. 
This  opinion  is  founded  upon  an  inference  drawn  from 
the  order  of  relatives  who  are  authorized  to  perform  the 
funeral  ceremonies  of  a  deceased  womau.  This  order  com- 
mences  with  son,  aud  continues  by  mentioning  grandson. 
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They  quoteas  authorities  chiefly  Maydkha,p.  140,  /.  I  (a),  and  p.  159,  /.  5  (b), 
where,  in  both  (mssages,  the  verse,  Manu  IX.  187  (quoted  in  full  in 
Chapter  II.,  Sec.  14,  I.  B.  bA,  Q.  1) : — "  To  the  nearest  Sapinda  the  inhe- 
ritance next  belongs,'*  &c.,  is  quoted.  See  Mit.,  Ch.  II.,  Sec.  3,  p.  5, 
note. 

In  the  M4nava-dhannasdstra  this  Terse  refers  to  the  succession  to  a 
separate  male's  estate,  and  the  MayCkha  quotes  it,  p.  140,  /.  1(a),  in  this 
sense,  in  order  to  prove  the  right  of  the  sitter  to  inherit  her  brother's 
proi)eKy.  But  in  the  MayAkha,  p.  159,  /.  5  (b),  it  is  applied  also  to  the 
succession  to  a  woman's  property,  and  Nilakantha  uses  it  in  order  to 
prove  that  the  Stridhan  proiier  of  a  childless  widow,  who  had  been  married 
acconling  to  an  approved  rite,  gies  not  to  the  husband's  nearest  kinsmen, 
as  the  MitAkshara  states,  but  to  her  own  nearest  Sapindas  in  the  husband's 
family.  Hence  it  is  evident  that  Nilakantha  took  the  above-mentioned 
verse  of  Manu  to  be  a  general  maxim,  applicable  to  all  cases  of  inheritance 
— a  proceeding  perfectly  in  harmony  with  the  principles  of  the  Mimams&, 
which  rules  the  iuterpretation  of  the  Smfitis  (c).  The  Sastris,  therefore, 
by  applying  it  to  the  case  of  a  widow,  whose  husband's  family  is  extinct, 
have  only  foUowctl  the  example  of  Nilakantha,  and  in  no  wise  departed 
from  the  general  rules  of  interpretation.  The  chief  objection,  which  could 
be  raised  against  the  correctness  of  their  view,  would  be  that  the  list  of 
heirs,  given  in  the  Mit.  and  May.,  must  be  considered  exhaustive. 

3.  Before  touching  u|K)n  this  latter  point,  it  will  be  advisable  to  take 
into  consideration  some  other  circumstances  which  make  it  probable  that 
the  \\idow*s  own  Sapintlas  inherit  on  failure  of  the  husband's  kinsmen. 

For,  though  a  woman  by  marriRgc  loses  her  place  in  her  father's  family, 
and  many  of  the  rights  and  duties  which  her  parents  and  her  kinsmen  in 
her  father's  family  possess  over  her,  or  have  to  fulfil  towards  her,  are 
9u«)KM)(led,  it  ap])cars  that  on  extinction  of  the  husband's  family  these 
fiame  rights  and  duties  revive.  Thus  the  right  of  guardianship  over  a 
female  is  vested  after  marriage  in  the  husband,  his  sons,  and  his  Sapindas 
•ucressively.  But  if  the  husband's  family  l)ecomes  extinct,  it  reverts 
to  her  |Mirents  and  their  kinsmen,  not  to  the  king,  wh  >  takes  the  place 
of  guardian  only  on  failure  of  both  families  (d). 

(a)  Ch.  IV.,  Sec.  8,  p.  h\  (Borr.  p.  10()  ;  Stokes  H.  L.  B-  p.  89). 

(A)  Ch.  IV.,  Sec.  10.  p.  28  (Borr.  p.  128  ;  Stokes  II.  L.  B.  p.  105). 

(r)  Compare  the  language  of  the  Privy  Council  in  C.  Chintamun  Sin^jh 
V.  Mnsst.  Kowlukho  Konwari,  L.  K.  2  In.  A.  at  p.  272  ;  Vyav.  Alayiikha, 
Ch.  IV.,  Sec.  8.  pi.  1 1  ;  and  Mitukshanl,  Ch.  I.,  Sec.  2,  pi.  4. 

(d)  iSVf  Viramitroilaya,  quoteil  in  Chap.  II.,  Sec.  6a,  Q.  6,  and  Mit. 
AfliAra/.  12,  p.  1,  /.  6  :—  For  it  is  declared  **  On  failure  of  relations  oo 
both  hides  (the  husband'^  and  the  |Mirents'),  the  kingl>ecomes  the  sup|H)rter 
and  Ulster  of  a  female.  '     So  Nurada.  Ft.  II  ,  Ch.  XIII..  29. 
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In  a  similar  maDticr  the  duty  of  performing  the  laat  rites  Bod  funeral 
oblations  for  a  widow  falls  first  on  the  busband*s  kinsmen,  in  failure  of  tbcna 
on  the  widow's  own  relations,  and  lastly  on  the  king  (a). 

As  then  the  widow's  kinsmen  woald,  but  for  her  marriage, 
undoubtedly  have  the  right  to  inherit  her  estate  on  account  of  their 
blood  relationship,  it  seems  not  unreasonable  to  suppose  that  this  right 
revives  on  failure  of  the  persons  who  barred  it. 

The  objection  which  mif^ht  be  raised  against  this  liexw,  that  the  silence 
of  the  Mitakshard  and  of  the  MayAkha  regarding  tlie rights  of  the  widow's 
blood  relations,  is  equivalent  to  a  denial  of  these  rights,  cannot  be 
sustained,  since  the  lists  of  heirs  given  in  the  two  law  books  are  not 
exhaustive.  For  neither  the  persons  connected  by  spiritual  ties  with  the 
widow,  i.e.  the  husband's  Achurya  ami  pupil,  nor  the  Br&hminical  com- 
munity in  the  case  of  a  Bnlhman  widow,  nor  the  king  in  the  case  of 
other  castes,  are  mentioned  as  heirs,  though  their  eventual  rights  to  the 
inheritance  would  not  be  disputed  by  any  Hindi!  lawyer. 

4.  If  therefore  the  right  of  the  widow's  own  blood  relations  revives 
on  failure  of  the  husband's  SapizL(las,  it  seems  natural  to  allow  them  to 
succeed  in  the  same  order  as  they  would  have  done  before  her  marriage, 
and  to  place  the  mother  first,  next  the  father,  after  him  the  brothers,  and 
the  rest  of  the  Supindas  according  to  the  nearness  of  their  relationship  (b), 
{See  Mitukshara,  Ch.  II..  Sec.  3,  p.  5,  note;  Stokes  11.  L.  B.  443). 

In    conformity   with  this  priciciple  and  according  to  the   msxim   that 
^u(?otras    inherit   before   the   Bhinnagotra-Sapindas  (c),    the  Questions 
belonging  to  the  follow  ing  section  have  been  arrsnged  thus  :^- 
I.     Sapiii<]us  in  general. 
II.     Sagotra-Sapindas,  a,  mother  ;  b,  brother,  &c. 
III.     Bhinnagotra-Sapiudas. 


B.  SEC.  7. — I. — Sapindar  in  general. 

•    ■ 

Q.   1. — A   daughter   of  a   Paradest    Br&hman   and    her 

(^0  Dharmasiudhu  III.     Uttarardha/.  fi, /).  1,  /.  10:  — 

•'  (The  persons  authorised  to  perform  the  funeral  oblations)  for  a 
luiirried  female  are,  on  failure  of  her  son,  the  son  of  a  rival  wife  ;  on 
failure  of  him,  her  prauiNons  and  great-grandsons  in  the  male  line  ;  on 
failure  of  them,  the  husban«l  ;  on  failure  of  him,  the  daughter  ;  on  failure 
of  hor,  the  tlaughter'  son  ;  on  failure  of  him,  the  husband's  brother  ;  on 
failure  of  him.  the  husband's  brother's  son;  on  failure  of  him,  the  dsughter* 
inlaw  ;  on  failure  of  her,  the  father  ;  on  failure  of  the  father,  the  brother; 
on  failure  of  him,  the  brother's  son,  and  the  other  (Sapindas)  who  have 
been  uientioncd  brl\>re.'' 

\f*)  Sf'e  Chaptn  IV.  A.,  and  pp    171  &c. 

'■r'  .b'/v  Iutiuilueloi\   Kciuarks,  Cliap    IV    B  .  .Sertion  (\,  rl.  4, /i.  '226, 
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brother's  son^  who  died  daring  the  lifetime  of  his  father^ 
and  the  son  of  the  younger  brother  have  applied  to  be  re- 
cognized as  heirs.  The  qaestion  is,  which  of  them  is  the 
heir  of  the  widow  of  the  elder  brother  ? 

A. — ^The  widow  of  the  elder  brother  became  heir  of  her 
husband  on  his  death.  From  this  the  brothers  seem  to  have 
been  separated.  The  right  of  inheritance  would  therefore 
devolve  upon  her  daughter  or  other  relation.  Shehas^  how- 
ever^ no  daughter  or  other  near  relation,  and  as  the  son  died 
during  the  life  time  of  the  father,  the  right  of  inheritance  has 
not  been  through  him  transmitted  to  the  daughter-in-law. 
It  will  therefore  belong  to  the  nephew. — Sural,  27th  October, 
1857. 

The  following  is  a  genealogical  table,  illustrative  of  the 
question : — 


Father. 


—A. 


The  dcceaHcd  whoso 
bfir  is  to  be  ascertain- 
ed. 


Elder  son. 


Younger  son. 


Died  during         Claimant, 
tbo  lifotime 
of  bis  father. 


Claimant. 


AuTnoRiTiES. — (I)  Mit.  Vyav./.  55,  p,  2,  /.  1 ;  (2*)/.  61,  p.  1,  /.  14, 
(SeeCh.  IV.  B.,  Sec.  6. 1,  Q.  1.) 

Rbmakk— This  is  apdribhdshika  inherited  from  the  husband.  The 
anstrer  would  be  correct  according  to  the  Maytlkha,  according  to  which 
the  property  in  question,  because  acquired  by  inheritance  from  the  hus- 
band, would  descend  to  the  widow's  husband's  heirs.  Borr.  12/  ;  Stokes 
H.  L.  B.  105.  

Q,  2. — A  man,  named  Bhuklian,  had  two  sons,  named 
Manikchand  and  Mayirama.  They  effected  a  partition  of 
their  father's  property,  and  wrote  a  deed  of  separation. 
When  MayHnima  died,  his  son  Dadfibhai  inherited  his  father's 
property.     Afterwards  DadabhAi  died,  and  was  succeeded  by 
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a-lii.'i'.    :■,  p  ki'M* ',    I'i  •    Jir.ri:i"    hp-th- r-,     ii'|i!i»w,   •♦t«j»- 

*r  it    'ri,    :iri  I    ;iV!    '..r    tli    -ri    l!i       lir-t   i-    -i-tiT.      A|»|»lviii;f 
til.  ■  !  i!     I  >  :!:  ■  <•.*'  ',  i:    iv!*--  k:- .  tint  <  J  i:i.: \  :bntl  hi-r  two  .-■U'* 

ft    • 
■i »  I       t  '  1    ■      •    ■ 
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Id  >*vrk.  I'll-  k.ii'l  ><(  ]*r<<{«  "Tx  <;i  iii*;--.ti.  r.  i(  1n*iii|P  •talr«l,  tk«* 
.^  ft  .  !,  «•  t  r<  .tt<'>l  t!it- I  .i«  j«tii  It!  .1  *•!•  •  ««->Tt  I  I  a  nia'r**  iifttfirrti 
a.if-  ■*-.|l"'.  X|i*'.k'ii  II  r  III-  r  ;*.  .1  •.  '.- I  i^  U»  t!if  Mlftk*Si«ri. 
J>  "  I.  *.  .  *  •  I  ••(  M>'.  ^,«-i«  !.  :«  t'k  il«ii^«>>i'«  liiitlian'r*  iinr!*  *• 
I '.  .  !.  I  ^  .1  iri'r  i-.t  S  I  I  .  I  ^-  l.t'.:  n!  I  t  •r\  lli.:Mrk«  tt»  ihii  ^<- 
t  •■'!    I'.ir.i     t . 

11    *      111  -»li\M»-.  itKnilil.K^  \w:nw. 
<,'.    I. —  V    \^ .  i   -.v    -I,-   I.       I'ii--    -irv.v.::.'    r'l.a;>n'«    am    a 

J- 1:;  1.      \\\i.   \i  •■!  til-  •  •  1 '  !  i.-'  li-  :r  ♦•!*  tli*  \\  :.|»w  T 

I  I':.  I.  !-■»  i:i  l'^  -i-'V  : '-«  -  *'.i  i«.  :i  *'  S  ip:fi  I  */*  hilt  n<4 
:i  "*i  ■•- :  I  k  '  '  »*•  ■».  I'- J  ■»  •"  U'*.  ■  :.''-|i  :.*.!y,  azi  li^^r. 
Til'-  u .  !  ..%  ■  :  :]i-    !•:■  •  ii  r-vi-l  *■•%■  i •  i»  :h  tJi  •  "  Sij»j:..U'*  at;J 

'Ml   .:-:»/*   I     !i'. :     :!.   .»•,  i    •.]).     |,   !!i.p:'.T  til*  |j'  .r. -lAin-./l- 

•  r  M.  >.   I. .  II.  >'  "'Ui'.  I\.  i; .  s>c.  r»  1.  a  I  . 


Bi.f.,cH.nr.B.^aci.s<t.8.]HUSBAND's  BEOTHER's  W1FE&  COUSIN.  237 

II.  f.— HUSBAND'S  PATERNAL  UNCLE'S  SON. 

Q.  1. — Can  a  cousin  of  a  woman's  hasband  be  her  heir  ? 
A. — Yes. — Poona,  10th  September,  1852. 

Authorities. — (1)  Vyav.  May.  p.  169,  /.  2,  (Stokes  H.  L.  B.,  106)  ; 
(2*)Mit.  Vyav.  /.  61,  p.  1,  /.  14.  (Coleb.  Mit.  368  ;  Stokes  H.  L.  B.  461. 
See  Cbap.  IV.  B.,  Sec.  6, 1,  Q.  1). 


Q,  2. — A  man  received  his  share  of  the  ancestral  property 
and  separated;  afterwards  he  died.  His  widow  inherited 
his  property.  She  also  subseqaently  died.  There  is  a  son  of 
her  hasband*s  sister,  and  a  cousin  af  her  husband.  Which 
of  these  is  the  heir  ? 

A. — The  son  of  the  sister  of  the  woman's  husband  is  the 
nearer  relation  of  the  two  mentioned  in  the  question,  and  in 
the  order  of  heirs  which  is  laid  down  in  the  S&stra,  a  sister's 
son  becomes  heir  in  the  absence  of  a  sister.  He  should 
therefore  be  considered  the  heir  entitled  to  all  the  moveable 
and  immoveable  property  of  the  deceased,  except  the 
Vatan. — Surat,  15th  September,  1849. 

[Note.— See  Book  I.,  Ch.  II.,  Sec.  14,  I.  B*.  b.  2,  Q.  1 ;  Sec.  15, 
B.  1.(1.),  Q.  1.] 

Authorities.— (1)  Vyav.  May.  p.  138,  /.  8  ;  (2)  Manu  IX.  187,  {See 
Auth.  6) ;   (3)  Daya  Krama  Sangraha ;   (4)  Nirnayad!pik& ;  (6*)  Vyav. 
May.  p.  140,  /.  1,  {See  Chap.  II.,  Sec.  14, 1.  A.  l,  Q.  1) ;  (6*)  Mit.  Vyav. 
/.  61,  p.  1,  /.  14,  {See  Chap.  IV.  B.,  Sec.  6.  I,  Q.  1). 

Remark. — The  ^astri  has  taken  this  case  for  a  question  regarding 
the  succession  to  a  childless  man's  property,  and  decided  it  according  to 
the  Bengal  law.  See  Coleb.  D&ya  Bhdga,  225  note.  (Stokes  H.  L.  B. 
353).  According  to  the  Mit&kshara  and  the  MayAkha  the  husband's 
cousin  is  the  heir,  See  Introductory  Remarks  to  this  Section,  andCh.  II., 
Sec.  15,  B.  I.  (I.),  Q-  1. 


Q.  3. — ^Who  is  entitled  to  inherit  from  a  deceased  woman 
of  Kunabl  caste  ?  her  husband's  sister,  or  acousin  who  was 
separate  from  her  husband,  or  the  husband  of  her  deceased 
daughter  ? 

A. — The  sister  and  the  cousin  of  her  husband  are  near 
relations  of  the  deceased  woman,  and  they  both  appear  to  have 
equal  claims  to  the  property  of  the  deceased.     The  sister. 
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.1.     Thi*  ntplifw  (>f  tho  woinnii'ri  -ittrr  ('i)  mrinut  iiib«.-rit 
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11    f.     r\'II.KN\I.  \  NCI.F 
(J.    I.— A  \\i'l»-.v  ih- •!,  |i:i\i!i-^    iW'i  n  l.itivo-,  a  lUiVha  '% 

ii!i<l  Ipt  I'.itli' T*'  l»r-  iL' r.      Tiii'  t|U'  -ti  'ii   i-,  i^tiich  of  thi-«»vu 
tK.'  li<  ir  ': 

/■'-''i     f    ..  1-*.-*. 

( !i  II .  *-..   n.  I    \.  I  <^  I 

K».M\HK.     Tut  •■.il\  if  til)-    !•  r:n  rh.Ml.khirr  fnrAn«  iitter't  too.  at  • 
l*iut!iir'«  ft'i.t  I'  a  iH  jri-r  S.i;>.:.  'a  tl.Aii  tltr  fAtlitr'*  liruc!«rr. 

II    c. -TUK  r\II.KN\L  I  Nt  l.i:s  M)N' 

f,'.  I.  —  A  \v..!u  III  I  f  ill-'  Siilr.i  (M^t*- li.i<*iio  i-tlicr  hi'ir  thaa 
a  t  ■'!  t:.  !!•  r  hii-l-trt-l  i-«  il<  :i>l  (*.t!i  clu'  c<'ii«in  In*  hier 
hi  ir  r  It'  til*  n-  :ir«'  (t.:i-i*  i-  !i-iti'<,  i  m  •  ii«*  «  f  t lit  in  who  Laa 
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ij.  1 .  <  ■  i?i  k  !  i.iii  i:.h.  M*  iho  pP'piTty  from  hiA  nothtVt 
lii  •••M-i -l  *■   !■  r  ' 

.1.     ir  ill*  r.«    i-i    iij   itli-r    hi'ir,  ho  can.  — /U«inr*ir,  2i5lA 

A>  TiiM<  irir<         1    \'^^^    Mat.   ;i     !«;<)./   4.    Se^  Vh    |V   R.,  8«c.  ( 
HI    '.  *J    !    .    .'•    ;•    11*^  /    I.    .V-ri,    Il.Scr.  II.  1    A    1.  Q   1} 
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A. — The  woman's  husband's  cousin's  grandson. — Ahmed^ 
nuggiir,  13th  December,  1847. 

Authorities. — (I)  Vyav.  May.  p,  134, /.  4  ;  (2)  p.  151,  1.7;  (3) 
p.  83,  /.  3 ;  (4)  p.  142,  L  8  ;  (5)  p.  140,  /.  1,  (See  Ch.  II.,  Sec.  14, 1.  A. 
1,Q.  1);  (6*)  Mit.  Vyav.  /.  61,  p.  1,/.  14,  (SwCh.  IV.  B.,  Sec.  6. 
I,  Q.  1). 

II.  *.— THE  HUSBAND'S  MORE  DISTANT  KINSMEN. 

Q.  1. — ^Aman  named  Sankar&jl  had  two  sons.  One  of 
them  was  called  Bhaisha  and  the  other  Dayaljt.  Bhaisha's 
son  was  called  Pitambar,  and  Dayaljl's  son  Ratanji.  Pltltm- 
bar's  son  was  called  Trikam,  and  Ratanji's  son  Purusholtam. 
The  wife  of  Purushottam,  called  Devali,  died  without  issue, 
Pitdmbar's  son  Trikam  has  applied  for  a  certificate  of  heir- 
ship. One  Narottam  BasikadiUs  objects  to  the  claim  of  Tri- 
kam, on  the  ground  that  Shama  Bdi,  the  wife  of  Ratanji, 
was  the  sister  of  Rasikadas's  grandfather,  that  Purushottam 
was  her  son,  that  Devali  the  wife  of  Purushottam  made  a 
will,  which  Rasikadas  has  produced,  that  it  authorizes  hiia 
to  take  Devali's  house  and  moveable  property  in  considera- 
tion of  his  having  given  her  maintenance,  and  promised  to 
perform  the  funeral  rites  after  her  death,  and  that  the  sons 
of  Sankaraji  had  separated.  The  questions  are,  whether  the 
said  Trikam  should  be  furnished  with  a  certificate?  and 
whether  Devali  had  right  to  transfer  her  property  as  she 
had  done  ? 

A, — If  there  is  no  daughter  or  son  of  a  daughter,  or  other 
near  relation  of  Devali,  the  applicant  Trikam  must  be  con- 
sidered a  relation  entitled  to  inherit  the  property  of  the 
deceased.  The  will  does  not  appear  to  have  been  made 
under  the  pressure  of  any  necessity.  When  Devali  was 
possessed  of  the  whole  estate  of  her  husband,  she  had  no 
reason  to  receive  maintenance  from  another  man,*  The 
right  of  performing  the  funeral  rites  belongs  to  the  relations 
of  her  husband.  A  will  on  her  part  was  not  therefore  ne- 
cessary, and  she  could  not  have  made  it  conformably  to  the 
law. — Surat,  I2th  November,  1847. 
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Q  #.  lu'iuAiLv. 

*J.  1. — Aw'Hikn,  liivMi/  '"-l  nil  r.*'«l  ili.»  pn-jvrtT  ^•f 
h'  !  li'i  ■'•  kM-l.  'Ii'  >l.  Til'*  li>  ir^liip  t-i  iii'r  m  ilt^put*^!  Ik'Iwi^'Q 
\v  r  hn-'i»:hr-i  ••i-t-T*^  •••■ri  ■iiiti  »»'»'ii'»f«iu«.in'' tlin^*  or  lour  turn's 
ri-ii-'Vi  I  ir  till  In-r  {ui^ImiI'I.  Tli*  '(u  -tio!!  i-,  Hhib  i^filn^o 
i«»  ill'-  lii  ir  r 

.1.  A-»  til-' Iri^li  iTil  .if  till'  i|<*i'-M^<'ii  w  •Tii.in  ii.ul  ?M'|vuiiU*il 
iV  •:ii  ill*'  ••til'  r  III'  !ii^>  T'.  .■!'  liM  f.i:.iil\.  li,-»  ^i-^ti-r*^  m»ii  is  the 
h' .r.  'I  h'*  i»»u  *iM*  t  i:iii"t  ii'  [itf!.  rr- ■!  :i<«  li' ip*  t«i  ilie  ^iii  uf 
•- ij»    iliA*.  AM  <i'.j  L.i'i>.i:4<l  3  ,  i  1^1. — >  . ,  i\  J  i,  /./u/i-,   |*|'». 
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Authority—*  Mit.  Vyav./.  61,  p.  1,  /.  14,  (See  Ch.  IV.  B.,  Sec.  6. 
I.,  Q.  1). 

Rbmark. — The  husband^s  cousins  should  be  the  heirs,  as  tbey  are 
Sapindas  of  the  deceased,  and  also  Sagotms,  while  the  sister's  son  is 
only  a  Sapinda.  See  Ch.  IL,  Sec.  16  B.  I.  (1),  Q.  I,  and  Introductory  Re- 
marks to  this  Section.  

Q.  3. — A,  a  man,  had  two  daughters  and  a  son.  When  A 
died,  his  property  passed  into  the  hands  of  his  grandson  by 
right  of  inheritance.  The  grandson  afterwards  .died^  and 
the  property  passed  into  the  hands  of  his  mother.  The 
mother  died;  and  the  question  is,  whether  the  property 
should  be  considered  the  property  of  the  mother,  or  of  il  f 

Are  the  daughter  and  son  of  a  daughter  ofiJ,  orthe 
cousin  thrico  removed  from  the  husband  of  the  woman  who 
died  last,  the  heirs  f 

A, — ^The  property  should  be  considered  as  the  property 
of  the  last  deceased  person,  and  not  of  A,  The  cousin  thrice 
removed  of  her  husband  is  the  nearer  heir  of  the  last  deceas- 
ed, and   he   should  be  considered   the  heir. — Broaehy  2l8t 

December,  1860. 

Authorities.— (1)  Vyav.  May.  p.  159,  /.  3 ;  (2)  p.  89,  /.  2  ;  (3)  Mit. 
Vyav.  /.  60,  p.  2,  /.  16 ;  (4*)/.  61,  p.  I,  /.  14,  (See  Chap.  IV.  B.  Sec.  6. 

l.,Q.  1).  

Q.  4. — There  arc  several  heirs  of  a  deceased  woman, 
namely,  her  husband's  cousins  of  6  or  7  removes,  and  his 
sister.  Which  of  these  is  the  heir  to  the  property  of  the 
deceased  ? 

A. — In  the  absence  of  any  nearer  relations  of  the  deceased, 
her  (husband's)  cousins  of  6  or  7  removes  are  her  "Sapinda'* 
relations,  and  therefore  heirs.  Cousins  as  distant  as  7 
removes  are  called  "Sapinda,"  and  are  heirs  to  each  other. 
Cousins  as  distant  as  14  removes  are  called  *'  Gotraja," 
and  are  also  heirs.  Cousins  as  distant  to  21  removes  are 
called  "  Samanodaka;"  they  are  also  heirs  of  each  other. 
This  is  the  rule  laid  down  in  the '*  Sustra." — Almcilmtyur, 
Wi  June,  1852. 
31 
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At  TiiiiHtTiBfi  —  )•  V>A%    M«\   /f  1.V».  /  :i,    J   rh.  IV.Srr  lO.  pi 
-•♦••.:>,  .*    Mit   XsAs   f  ».l.  ;»  1./  n.     »#•  I  h«|i    IV  B.iwc  e  I. 

itirorrrrt  Mk-  Saiii.uiiH:nk.i«  rvm^v  witli  tli«*  fourtc*t'nth  ik'ir^cr  Cfutraji^ 
**  borii  til  the  «aiii«*  (iniru.  "  i«  a)'|ilirit  lo  all  |H*r«iiti*  «ibo  ilr«rratl  (tvm 
riMiiinoii  aiitM  ^tor  n«  f.ir  n«  mi*  li  ili  *4*t-ut  ran  Im*  |irii%i-(l  li%  i  rummoB 
ot  titlu'miv*.  Till-  >  i«tri.  r*  1\  itp?  on  thf  \  )b%.  May  •  tlioulil  ha«r  prrferfvJ 
till*  hii«haiiir«  fti«t<-r«  til  iIm-  ili^tant  riHi«iii«.  Se^  liitrtMlurtor)  Rcoiark  IP 
VU    II  .  Sc    II 

*J  In  thi^  Mit.tkthAr.V.  .SAin.uit>«lakB«  arc  not  namctl  at  bcift  lo  • 
wtiiuaii'ft  |irM|irrt\ . 

Ill    -Till:  Ili«n\Mi\  6ii'iM»i«  Bri.oM«iso  to  a 
iii>»ft.u».\r  I'wiLY     IIhinm««(itrji' 

I.     DAHillTLKS  (JKAM>M>N. 

^,'.  I. — A  «!••••. ii^rtl  wiTnaii  litftn  !!•»  rrl.itintiH  oxcopt  ber 
il;nij^ht«  r-  t'r:in<l''ii.      < '  iM  !»•'  Im»  Iht  lifir  ? 

.1.-  -It  ap]M  .ir^  t'r-  :ti  tli*-  ).iw  h«Nik*«  rull«H|  MnyAkha  aqcI 
Mit.Vk-«li:ir.i,  ili.it  ill-  'I »  i^'litrr'-*  LTiinlvii  IS  tlu*  heir. — /*t*»iiii, 
JJ  .  /  /»ii'/.i.  /.  1-  l7. 

\i  ritoHirv  VMit  V»a*  f  ♦W./i  1./  II.  Nrr  (*h.  IV.  B .  Sec  6. 1.. 
Q  1 

III.     '.    -TIIK  III  SIMMVS  SISTER. 

V  1.  —  A  w  .!ij  in  «li -4  witli-mt  i^sin*.  II«t  bu^^lmnd'*^  «t«t«r 
tt;it|  tlir  il-uiu''it<  r  ••!  ili*'  «!•  ri  .xsi'il'f*  ni-tor  h.ivr  ii|»|>litH|  for  % 
('••rttlii'atr  ••!  it*  ir-lnp  i'li<'  (|U'  -^ti  •!)  i^,  wLhIi  of  lbi*:H*  is  Um 
liiir:' 

.1.  —  Ifthi  |»r"|nr»\  ill  tilt*  ji-'^si*--!.-!!  of  tho  WDtnan  wat 
!ic>)ii}rtMl  l<v  h  r  liM'i'iii<I,  Iim  -i-t«-r  will  Im.>  lh«*  hi*ir.  If  Um 
|>r.|>tTty  w.k'i  ••lit.iihfil  |.y  till*  (i>  rfa-^'d  fr'Ui  luT  parenilt 
li«T    ^i•»t^  r'-    il.m^^ht*  r    will    !>e  Iht    luir. — Ahm^'ltifHiJ^  31jI 

ji  iv-ii-/,  1  -^r 

\i  riiontiiK^  —  I    V%a%    Mas   /•.  I.'il.  /.  I  ;  (2  p.  IfA  '  4  :  — 
"i)ii  f*:)uri*  •>!'tlif  lti.»Saii«l  of  a  ilt'<s*a«ril  MomAa.  if  mamnl 
t4i  ihr  Itr&lima  nr  nf lit  r    four    fiirmt.  or  of  hrr  |iAfCiit«  if  aMmnl  ^ 

to  tlir  Aviira  or  hiIh  r  twti   form*,  the   heir*  to   thr  woman *•  |ifO|imy  ■§ 
r«|MHinilrtl  BlHiir    <i  .  an-  tliiu  |«iiiitrt|  out  h%  Iiriha«|iaU  :-»' TW  Matkv*t 

41  •  f  the  kiiiilrr.U  |iruti«Ui|  fur  k%  viirrial  tr&t  ^rr  Viav  Mtf. 
Ida).     IV.   Src      Ii>    |.    .M.     M.ikf«  II.  L    It    PH. 
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sister,  the  maternal  uncle's  wife,  the  paternal  uncle*8  wife,  the  father's 
sister,  the  mother-in-law  and  the  wife  of  an  elder  brother,  are  pronounced 
similar  to  mothers.  If  they  leave  no  sons  bom  in  lawful  wedlock,  nor 
daughter's  son,  nor  his  son,  then  the  sister's  son  and  the  rest  shall  take  the 
property.' "—(Borradaiie,  p.  U9;  Stokes  H.L.B.  106). 

Remark. — According  to  the  Mit&kshar&  the  husband's  sister  inherits  in 
every  case,  as  his  Sapizida  relation. 


III.  c— THE  HUSBAND'S  SISTER'S  SON. 

Q.  1. — A  man  died,  and  then  his  wife  died.  The  man's 
"  Bhachft/'  or  sister's  son  applied  to  be  pat  in  possession 
of  his  property  as  heir,  but  he  subsequently  died.  His  son 
has  set  up  a  claim,  to  be  his  heir,  and  has  produced  a  deed 
alleged  to  have  been  passed  to  his  father  by  the  first  deceas- 
ed, granting  his  land  &c.  to  him.  There  is  a  distant  relation, 
seven  degrees  removed  from  the  deceased.  He  claims  to  be 
the  heir.  There  are  also  two  daughters  of  the  deceased, 
but  they  have  relinquished  their  claim  in  favour  of  the  distant 
relation. 

A. — As  it  cannot  be  ascertained  whether    the   distant 

kinsman  is  within  7  degrees  or  not,  he  cannot  be  recognized 

as  heir.     The  deceased's  sister's  son  applied  for  a  certificate 

but  he  died.     His  son  has  set  up  a  claim,  and  if  there  is  no 

other  nearer,  and  Gotraja,  relation,  he  may   be   considered 

the  heir. — Ahmedabad,  10th  January^  1851. 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4 ;  (2)  p.  140,  /.  1,  {See  Ch. 
II.,  Sec.  14,  I.  A.  I,  Q.  1);  (3*)Mit,  Vyav./.  61,  p.  1,  /.  14,  {See  Ch.lV. 
B.,  Sec.6.  I.,Q.  1). 

Bemarks. — See  Introductory  Remark  to  this  Section,  para«  4. 

Q.  2. — k  deceased  woman  has  left  her  brother's  son  and 
her  husband's  sister's  son.  Which  of  these  will  be  the 
heir  ? 

A, — Her  brother's  son  appears  to  be  the  nearest  heir. 
This  opinion  is  founded  upon  an  inference  drawn  from 
the  order  of  relatives  who  are  authorized  to  perform  the 
funeral  ceremonies  of  a  deceased  woman.  Tliis  order  com- 
mences  with  son,  and  continues  by  mentioning  grandson. 


!..!  •'•  I'.'l.  tlitii'liti  I ,  il  Tj/li'i  i'-  —-u,  l.'i  »l«iutl*-»  liriht^r, 
r.ii  :::'-  •  :»,  L;  •  '!.:••  '-::.  '  .'.  .  !  .'^  :.  It-iIiiT,  And 
I  r-  tl..  r^       :*.-/'■  .   I  :■     ./        .1  *'.  '.. 

\i   Iil..lillii  «  I     h'.in..    •         .  .   \\\  .  f    t     y     I    /    1"      ^"    .Nir    7. 
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I      1   .  (j     I  \<iir..      •  t     I^.    V«  .\     M  It      t  .' n     M<  I..  lU   A  li.lli  rurtr 

«i(  I  iir««iii  ■'  til  i!i   «  liif ,  I  .  :  :  •■    |r  <,  ■  it\     .^'  ■    i'».  •»!     '  .  W    I- 

'I  i."  r  .•'!-'■:•!•:  '  ■ .;: .  v.  1.  li\ .  •!  v. ;' )i  tl.-  Uit-.  J-Hri:--*! 
i!..'    r.:.i  r.i!    in-    t*  r    !.  v.      W  .11    I.-    •  r  !;.  r  l-r   ihi  r  l--  lh»' 

.1  — T!u'  iii:i';'-  -:-*'r'-  -  !.  w  i!!  -si-i  •  1  t-.  th-  i»r-j.rtv, 
|ir-vi«ltl  l(  III-  1  ■  :i  !•■  •  j-;' :i*!i- •!  !■•  l.r;i.  It  tht  il' i.'-  »-.  «1 
!j;i- 1.  !"t  !i"  will  i"  l!..i!  «  :V  t.  !.■  .  ■'!  'I'T  WiW  \.  ■  !:«  r  !i«  ir 
li\  1  i\v.  \h'  ^'t  :;!'l  i.ik"  tI,.  j  --  j..  r:y  a:.'l  j-  rf  rii  tho 
fur..  1.4I  nt.  -        I'll..'    I*       '■-    l!.i    .!■  •  ■  .*-     i'"*  h*  phi-M'  Hii!  lie 

l!..  !=.  ir.—  t/    ■■  '        ,...:.    /  ./ .     .  I-  1-. 

Ai  in'»  nil*  -  1    N^.*     Mi\    ;■    1'*;    :H   .    .••    Mit    V%n    f  Kl. 

,1/1  I.    >.^  I  !»  I\     II  .  ^.1     •     I  .  (i-  ' 

KlmiI.k        >«  I   t  t    j>r«  I  I  •!  -1/  f  a^. 


H  *4n  ri'»N  :     nii  \mim.\\  <•  s\ri\'  \- 

1       Tit  ','■.•  ••;•■!■■  ■.'  ?  » 'I  I  r  i  :.  |.i.'.  c   .  r  1.  .{■.«••.    tJ  .     hi.i^if%    '% 
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li..>i  '  •  I  u  i..4r:.i  !   4.  •   'f  i  '  .'  !  I  .    .      •  :    t'  •    ■*;•,.  ••<   i    r-!   •,    i«    it:!!    ruttrr 
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•     ail     »B>  i^lt 
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i:<.i;'.r«     |»i!iafk-*     t    •    i.-.ii,.,-    *^i<(.'i      1'    II        >    '    \  k      1     4h     II, 
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They  quoteas  authorities  chiefly  Maytlkha,p.  140,  /.  I  (a),  and  p.  159,  /.  5  {b), 
where,  in  both  passages,  the  verse,  Mann  IX.  187  (quoted  in  full  in 
Chapter  II.,  Sec.  14, 1.  B.  b,  1,  Q.  1) :— *'  To  the  nearest  Sapinda  the  inhe* 
rttance  next  belongs,"  &c.,  is  quoted.  See  Mit.»  Ch.  11^  Sec.  3,  p.  5, 
note. 

In  the  M&nava-dharmas^tra  this  verse  refers  to  the  succession  to  a 
sepnrate  male's  estate,  and  the  MayCkha  quotes  it,  p.  140, 1,  1(a),  in  this 
sense,  in  order  to  prove  the  right  of  the  sister  to  inherit  her  brother's 
property.  But  in  the  MayCikha,  p.  159,  /.  5  (b),  it  is  applied  also  to  the 
succession  to  a  woman's  property,  and  Nilakantha  uses  it  in  order  to 
prove  that  the  Stridhan  proper  of  a  childless  widow,  who  had  been  married 
according  to  an  approved  rite,  goes  not  to  the  husband's  nesrest  kinsmen, 
as  the  Mit&kshar&  states,  but  to  her  own  nearest  Sapindas  in  the  husband^ $ 
family.  Hence  it  is  evident  that  Ntiakantha  took  the  above-mentioned 
verse  of  Manu  to  be  a  general  maxim,  applicable  to  all  eases  of  inheritance 
— a  proceeding  perfectly  in  harmony  with  the  principles  of  the  Mimams&, 
which  rules  the  interpretation  of  the  Smptis  (c).  The  ^dstris,  therefore, 
by  applying  it  to  the  case  of  a  widow,  whose  husband's  family  is  extinct, 
have  only  followed  the  example  of  Nilakantha,  and' in  no  wise  departed 
from  the  general  rules  of  interpretation.  The  chief  objection,  which  could 
be  raised  against  the  correctness  of  their  view,  would  be  that  the  list  of 
heirs,  given  in  the  Mit.  and  May.,  must  be  considered  exhaustive. 

3.  Before  touching  upon  this  latter  point,  it  will  be  advisable  to  take 
into  consideration  some  other  circumstances  which  make  it  probable  that 
the  widow*8  own  Sapintlas  inherit  on  failure  of  the  husband's  kinsmen. 

For,  though  a  woman  by  marringe  loses  her  place  in  her  father's  family, 
and  many  of  the  rights  and  duties  which  her  parents  and  her  kinsmen  in 
her  father's  family  possess  over  her,  or  have  to  fulfil  towards  her,  are 
suspended,  it  appears  that  on  extinction  of  the  husband's  family  these 
same  rights  and  duties  revive.  Thus  the  right  of  guardianship  over  a 
female  is  vested  after  marriage  in  the  husband,  his  sons,  and  his  Sapiz^das 
successively.  But  if  the  husband's  family  becomes  extinct,  it  reverts 
to  her  parents  and  their  kinsmen,  not  to  the  king,  wh)  takes  the  place 
of  guardian  only  on  failure  of  both  families  (c^). 

(«)  Ch.  IV.,  Sec.  8,  p.  19,  (Borr.  p.  106  ;  Stokes  H.  L.  B.  p.  89). 

(b)  Ch.  IV.,  Sec.  10.  p.  28  (Borr.  p.  128  ;  Stokes  H.  L.  B.  p.  105). 

(c)  Compare  the  language  of  the  Privy  Council  in  C.  Chintamun  Sinr/h 
▼.  Mvsst,  Nowlukho  Konwari,  L.  R.  2  In.  A.  at  p.  272  ;  Vyav.  May(Ucha, 
Ob.  IV.,  Sec.  8,  pi.  11  ;  and  Mitakshartl,  Ch.  I.,  Sec.  2,  pi.  4. 

(d)  See  Viramitrodaya,  quoted  in  Chap.  II.,  Sec.  6a,  Q.  6,  and  Mit. 
Ach^ra/.  12,  p.  1,  /.  6  : —  For  it  is  declared  **  On  failure  of  relations  on 
both  sides  (the  husband'^l  and  the  |)arents'),  the  kingbecomes  the  supporter 
and  master  of  a  female.''     So  Narada,  Pt.  11.,  Ch.  XIII.,  29. 


Ult'i      MKIK^  T.I  !  r.MAl.lS      V\kLll.I»).         »*  '   •  «  ii  •  .»  7.i*  tiM 

In  ■  •iiiiiUr  nijfiiirr  i!ii  i!iii\  uf  ]Nrfiiriii  up  tlir  Utt  ri(i*«  ami  funcrml 
nMiliitti*  fur  n  m  iiI><>«  f.il!«  ti'^l  iiii  t!ii  hii«iriii<i  «  W'ii«*im  ii.  in  lailurr  iif  likca 
on  tin'  u  iiliii«*«  ■>■«  II  n  l.iti-iii*.  Mii-1  I  i«tl\  nil  i)m-  kii>^  .  i 

\«  llti-n  till-  ««i'liit%'«  Liii«ii:'-ii  Mo-il'l,  (ii.C  fur  hrr  nuirriAirr. 
iiMil'tiititi  •!■«  h.i\i-  till'  r:.*!:t  t<i  i.ifi<-rii  In-rcttati  nn  Arrmint  r.f  tbi-ir 
IiImmI  n  Lttiii.>«*-i|i.  it  oii-Mitn-it  niirr4«ii:iiMi  (n  ■u|>]iiM«- thai  ibia  n^ht 
ri%iii«  (111  t.iiliiri'  <»l  (':■   fM'r«iiii«  mIih  Karml  it. 

Till-  «i)i|ci  tiMii  i«!i.i-!i  tiii.'lit  III-  ri:«i>!  »«'u:ii«t  l!ii»  viriv.  cliat  ihr  •ilrnnr 
(tt'tlir  \l.i  tk«li:ir.k  uiiii  •■!  till  ^l  II  VkK.i  r>  ^AtAinj:  (in  rv!it»  t*f  tlir  «iiil«*«'t 
IiI'mhI  ri  Li.imi*.  !■  ri4-i:t.i!fiii  i.i  a  •!•  ti.^l  nt  liii'tr  ri»*ht«.  rmnat>C  ^v 
«ii«taiiM'il,  viiMt'  till  !.«'«  (if  lii  ir«  »ri«i  It  :ii  tin-  (ho  1am  iHMikt  Kfr  iit4 
rvliiiMititi'.  \'**t  III. rill  r  tin  |»' r«<t!i«  •-••:iiii  i  (•  ■!  !•«  •|Hritiial  (n-t  «iith  iKr 
wnl'M.  1^  tli<-  liii*'i  Miii*>  A>^'tr\.i  tiii.l  {ii.ji.l,  iiiir  till'  Urithiiiinirml  rum* 
iiiiiiiii%  in  till-  r.iM.'  I't  A  ri:.tiim.ui  Mil-nt,  ii>ir  (lit*  km,;  lu  tlir  rm.%€  nt 
iitliiT  ri^t***.  ATv  lit'  ii'  •>!!•  I  .i«  ii'  :r>.  th  iii^'li  (In  ir  c»rii((*Al  ri|;h(t  (u  ibc 
iiiSt-rit  iiiri-  w.iiilil  lint  Ih    i!.*|<i.|i-,|  Ii\   ai,\    llnul-^  l4M\t-r. 

t.  If  (iii-rrf<irr  tli*  r:/*it  ••;'  tSr  wiii-iM'«  ii«n  hl-Mi-l  rr!a(i«int  rriiirv 
iMi  fuii'irr  t*(  tlir  li:,«>i.i.:  i'«  S.i;-i':  '.k»,  it  •f«-;ii«  lutuRit  t<i  alliiM  ihrin  lo 
«iirri-ril  in  (lii  «aiiii'  •':  l>  r  .i«  (!i-  ^  n  •  i!>l  |i.«\r  t|<tfir  \m-(  irr  hrr  narriapr, 
uinl  *.i  plii't-  t'li   iii"!'iir  r.r<t.  :i   \!  (?.•    Ijilnr.  4lt<  f  ii.iii  (iii*  KrHlicri.  mn4 

(It!    frtt  i>l   I'm*  >i|<  *.  :  t«  .n'    nr-i:     /!<•  f'n    iirjriii'«*   Cif  liirif  r«  latnillthil*     ^  . 

V'  \!.:.'.^.!.»r.;.  t  '.i    ll.>.i-  :<   I'    ■.   -I.  *' .  **t..k, ,  II    I.   r,   lit. 

Ill     t  .•.ir'r-(..l\     »  f't    tii.i    \*t:    ■'  ,'<    a:<-i    ai  i-iirtliii2  tn  (lir     nittiin    iKaI 
>j„*ii(r.»«      mill  rif     *M  ;  irr    tiir     ll.iiuru.'ntrA-'^jp.!.  !«•    f*  .     tUr  QucvliuAt 
Im  !iiii/iii.*  (>*  till- fiiX  i-i .:-..'  «•  •  !.<>ii  i.A^c  In  I  n  art Aiiifi  i|  tliii*     » 
I       .Sji|>  ?.  .  i«  in  /i  ti«  taI. 
II       ?*.i^-»!r.i  '*i|i  •.    !•    ■;   m  tJ.rr  .  '',  lirothi-r,  \f. 
III.      1  i..:i:.ii.'iitr A  >.i|    :.    .i« 

V     \       A    i!iJ>'li*.r    if   :i    IVir.4«l' -i     ll;.khiiiaii    Jinil     h-T 

hhirtN.ii.ri  ii...  Ill  1  •t.krir.l!  I  ^  >  .  ;•  1./  |i)  ^ 
"  1  ill-  |».  r«-ni«  ju!"i.if.*i  I  (li  |.,  r!  irni  l!'i-  fniif  ral  oliUlirMit  ft»r  a 
111  irih  -I  t  "M  I  ^ri  ,  nil  t  I.',  .ft  I-!  li>  r  «<>!i,  titt-  «<mi  nf  a  rif  a!  «iifr  ,  tm 
t  I  !  in-  ••*  i  .;i..  li<  r  /rj  .  1*  >:.•  a'\  i  .'r<  t1  .'rATKlvin*  in  llir  inair  linr  ;  ti^ 
fiion  ••!  liti-.n.  Tin-  l.■l•^J'l  i  .  >>:k  f.i.liri  t*i  iir.ii.  tilt'  lUup'fitrr  .  cm  failvrr 
nl  li  r.  t!.i-  .1  iM.'ftfi  r'  •  •;!  ;  iia  S.!  .r*-  nf  iniii.  |hr  hu^'iaift  t  lir«iChrr  .  OS 
I. II  II r I  nl  li.  ;i  (l.i  ii  .«*<.iii  i  «  I -r ■>!!.•  r  «  •nii .  nti  t  niiiri-  nf  liim.  the  ilaii^l«r* 
1.  '.!»  •••!  f^i.'.'in  if  If  r.  f  r  f  i(!.i  f  .  n:i  fa.'tin  ■■!  tti.'  fjflirr.  thr  hfdbcr  ; 
nil  U.!iir>  III  ii.  '-.till  ^r->t!ii  r  •  tnii.  an<l  (lie  nllur  tSa|»if.*lat  «Wi  Im?v 
it  ■  n  Ti.i  i.:,.iiirt|  I*,  i-iti  . 

(    lll|i||  I     |\         \         a   ..1    ,   ,•      17  I     \i 

liiiin  itti  :    '»   Ki  i.irK   ,1  iii|'    |\     \\      '•<!.•  II  »\   <-*.  4   ^    ..^ 
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hasband  lived  with  him.  The  husband  subsequently  ran 
away.  The  father  had  p^ven  some  ornaments  to  his 
daughter.  Afterwards  both  the  father  and  his  daughter 
died.  There  is  neither  the  husband  nor  a  son  of  the  daughter, 
and  the  question  is,  whether  the  separated  relatives  of  her 
father  should  be  considered  her  heirs. 

A, — The  husband  and  his  relatives  are  the  heirs  to  the 
property  of  a  woman  who  has  neither  a  son  nor  a  daughter. 
In  the  absence  of  the  husband  and  his  relatives,  the  woman's 
mother  and  father,  or  their  relatives,  are  the  heirs.  The 
fathor^s  relatives  mentioned  in  the  question  are  therefore 
the  heirs  of  the  deceased  woman. — Khandesh,  9th  Septevi^ 
ber,  1851. 

AuTHORiTiRS.— (1)  Mit.  Ach&ra/.  12,  p.  I,  /.  4  ;  (2)  Mit.  Vyav./.  60, 
p.  2,  L  16;  (3)/.  6\,p.  I,  /.  12;  (4)  Vyav.  May./i.  140,  /.  1,  {See 
Ch.  II.,  Sec.  14,  I.  A.  1,  Q.  1). 

Q.  2. — When  there  are  two  "  Sapinda  "  kinsmen  (a)  of  a 
woman  having  equal  relationship  to  her,  how  will  they 
inherit  the  property  ? 

A. — Each  of  them  should  receive  an  equal  share. 

Dharwnr,  1846. 
Authorities.— •Vyav.  May.  p.  140,  /.  1,  {See  Ch.  II.,  Sec.  14,  I.   A. 
1,  Q.  1).  

II. — Saootra  Sapi^das. 
a.— THE  MOTHER. 

Q.  1. — A  woman  died.  Her  parents  applied  for  a  certi- 
ficate of  heirship.  Her  four  separated  nephews,  of  whom 
the  eldest  is  the  guardian  of  the  three  under  age,  preferred 
a  similar  application.  Subsequently  the  parents  suborned 
the  eldest  nephew.  He  now  states  that  he  cannot  prove  his 
relationship  to  the  deceased,  and  that  he  is  a  distant  relation. 
He  further  admits  that  the  deceased's  father  is  her  heir.  Can 


{a)  This  word  means  the  relations  of  the  same  blood,  and  is,  in  the  legal 
phraneology  of  the  IlindOs,  limited  to  those  who  can  trace  their  descent 
to  one  common  ancestor  so  far  as  the  seventh  degree,  either  through 
males  or  females.     (6a»tri*s  Rem.) 
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this  admission  affect  the  rights  of  the  minors  muler  his  pro- 
tection ? 

A. — Tho  nephews  are  not  heirs  of  the  deceased.  Of  the 
parents  who  have  applied  for  recognition  as  tho  heirs  of  the 
deceased,  the  mother  must  be  considered  the  first  heir. 
The  father  will  be  tho  heir  only  in  the  absence  of  the  mother. 
There  can  be  no  objection  to  the  withdrawal  of  the  claim 
advanced  by  tho  oldest  nephew  on  belialf  of  himself  and  his 
younger  brothers.  Ho  and  the  parents  may  havo  come  to 
an  understanding  about  the  matter. — Ahmednwjfjur^  11/fc 
April,  1851. 

Altiioritiks.— (I)  Vvav.Mny.;>.  \i)\Kl.  5,(..^ff  Auth.  3);  (2*) p.  HO, 
/.  1,  {See  Ch.  II.,  Sec.  I4,  I.  A.  l,  Q.  1) ;  (.^)  Mit.  Vyav./.  47,  p.  2,  /.  16. 

[NoTK. — The  kind  of  property  in  (lis]nite  is  not  stated.] 


II.  6.— imOTIIER. 

Q.  1. — When  there  is  no  relation  of  a  deceased  woman  on 
the  side  of  her  husband,  who  will  bo  her  heir?  her  two  ute- 
rine brothers  or  her  sister's  son  ? 

A. — The  uterine  brothers. — ruona,  29fh  F^hi-uarif,  1848. 

AiTiioRiTirs.— 0)  Vyav.  May.  ;».  IS'J,  /.  3;  (2)  p.  159, /.  5  ;  (:}) 
p.  1  M),  /.  1,  [See  Chap.  11.,  Sec.  H,  I.  A.  I,  Q.  1.) 

Rkmakks. — In  Hitrrymohiin  Shaha  v.  Shonafun  Shnha,  In.  L.  R.  1, 
('ulc.  27i>  (lU'ii^^ul  lauj.  there  is  a  ease  in  which  deceased  woman's  brother 
was  declared  heir  in  prefen-uce  to  her  husband  to  jiroperty  prcsenteil  to 
her  by  the  husband's  paternal  auut^x  son.  This  would  accord  with  VyaT. 
May.  Ch.  IV.,  Sec.  10,  ;,.  |.%  27,  but  not  with  the  Mitakshara,  Ch.  II., 
Sec.  11,  p.  2,  11.  

II.  r— STEP-BROTIIKR. 

f>,  1 . — Can  the  step-bruther  of  a  deceased  woman  be  her 
heir  ? 

-1. — When  there  is  no  one  of  the  family  of  the  husband  of 
the  deceased  woman,  her  parents  will  be  her  heirs.  If  the 
parents  are  dead,  any  one  belonf»'injjf  to  the  family  of  the 
parents  will  bi?  lu»r  ln'ir.  The  ntep-brother,  therefore,  is  her 
If^al  heir. — DJi'irn-'W,  2''inl  Srpfrmhcr,  1851. 

ArTlioRiTiFs.— (I)  V\:iv.  May.  ;^  ^i')\K  /.  3;  (2)  p.  HO,  /.  7; 
■■r^)  ;/.  110,/.  I.i.SVr  Chap.   II..  See.    H,   1.   .V.   1,  Q.  1). 
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Q.  2. — A  woman  died.     Can  a  half-brother  be  her  heir  ? 

A. — According  to  the  Mitakshartl  and  Dharmiibdhi,  when 

there   are   neither   children  nor  hasband  of  a   woman,  the 

Sapinda  relations  of  her  husband  become  hor  heirs.     When 

there  are  no  Sapinda  relations,   the     woman's  father  and 

his  relations   become  heirs.     If  there  are    no  relations  of 

her  husband,  her  half-brother    will   be  her  heir. — Dhanvar, 

2Snl  Scjytember,  1851. 

Authorities.— (1)  Vyav.  May.  p.  159,  /.  3{See  Auth.  3) ;  (2)  p.  134> 
I  4;  (3»)  Mit.  Vyav.  /.  61,  p.  1,  /.  12,  (See  Ch.  IV.  B.,  Sec.  6.  I.,  Q.  1). 

II.  d,— BROTHER'S  SON. 

Q.  1. — Can  the  sons  of  a  full  brother  of  a  deceased  woman 

be  her  heir  ? 

A, — Yes. — Ahmednuggur,  7th  June,  1853. 
Authorities. — (1)  Vya?.   May.  p.  159,  /.  3;   (2)  p.  159,  /.  5;   (3) 
p.  140 ;  /.  1  (See  Ch.  II.,  Sec.  14,  I.  A.  1,  Q.  1). 

Q.  2. — A  man  granted  a  piece  of  land  to  his  widowed 
daughter  for  her  maintenance.  The  daughter  afterwards 
died.  There  is  none  of  her  kin,  but  there  is  a  son  of  her 
uterine  brother.     The  question  is,  whether  he  is  the  heir  ? 

A. — If  there  is  none  of  the  deceased  woman's  kin,  her 
uterine  brother's  son  is  her  heir. — Ahniedahad,  \hth  February, 
1811. 

Authorities.— (1)  Vyav.  May.  p.  134,  /.  4;  (2) p.  140,  /.  1,  (See  Cb. 
11,  Sec.  14,  I.  A.  1,Q.  i). 

II.  f.— STEP-BROTHERS  SON. 
Q.  1. — A  man  died,  and  his  moveable  as  well  as  immove- 
able projxjrty  passed  into  the  hand  of  his  wife.  She  had  no 
children.  She  had  allowed  her  mother,  stop-brother,  and 
elder  sister  to  live  with  her.  About  4  years  afterwards,  the 
widow  died.  There  was  no  member  of  the  family  of  her 
husband  then  living.  Her  property  fell  into  the  possession 
of  her  sister.  Afterwards  her  mother,  step-mother,  and 
Bister  died.  The  sister's  nephew  and  the  son  of  the  stop- 
brother  are  now  alive.  Which  of  these  is  the  heir  of  the 
deceased  woman  ? 
32 
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A, — The  nepliew  of  the  woman's  sister  (a)  cannot  inherit 

the  property.     The  son  of  the  step-brother  is  entitled  to  it. — 

Ahmcdahady  Z\st  May,  1845, 

Authorities.— <1)  Mit.  Vyav.  /.  58,  p,  2,  /.  16 ;  (2)  Vyav.  Ifty. 
p.  140,  /.  1,  (See  Ch.  II.,  Sec.  14,  I.  A.  1,  Q.  1). 

II.  /.—PATERNAL  UNCLE. 

Q,  1. — A  widow  died,  leaving  two  relatives,  a  Bh&ch&  (a 
woman's  brother's  or  sister's  son,  and  a  man's  sister's  son), 
and  her  father's  brother.  The  question  is,  which  of  these  is 
the  heir  ? 

A, — Her  father's  brother  is  the  heir. — Ahmedaladf  17th 
Fehrnanj,  1858. 

AuTiioRiTiLs.— (1)  Vyav.  May.  p,  13-^,  /.  4;  (2)  p.  140,  /.  1,  (See 
Ch.  II.,  Sec.  14,  1.  A.  1,  Q.  I). 

Rkmark. — But  only  if  the  term  Bhdchd  here  means  sister's  son,  as  a 
brother's  son  is  a  nearer  Sapinda  than  the  father's  brother. 

II.  /7.— THE  PATERNAL  UNCLE'S  SON. 

Q.  1. — A  woman  of  the  Sudra  caste  has  no  other  heir  than 
a  cou.sin.  Ilor  husband  is  dead.  Can  the  cousin  be  her 
heir  ?  If  there  are  three  cousins,  can  one  of  them  who  has 
applied  to  be  recognized  as  heir  be  considered  her  heir  ? 

A, — All  the  three  cousins  have  equal  right  to  be  the  heirs 
of  the  woman. — Ahmcdnugqur,  3l5f  January,  1854. 

AuTiioRiTiKS.— (1)  Vyav.  May.  p.  159,  /.  3 ;  (2)  p.  169,  /.6;  (3) 
p.  140,  /.  1,  (6V  Ch.  II.,  Sec.  14,  I.  A.  1,  Q.  1). 

III.  — BlIINNAGOTRA  SaPINDAS  OF  THE  DeCEASBD*8 

•      • 

Family. 

o.-TIIE  SISTER'S  SON. 

Q.  1 . — Can  a  man  inherit  the  property  from  his  mother's 
dt'cea.so(l  sister  ? 

.1. — If  there   is   no   other   heir,  he  can. — Dharwar,26tK 

thiiiuarifj   ISoO. 

ArTiioRiTiKs.--(l)  Vyav.  Mav.  p.  IrtO, /.  4,  (5ee  Ch.  IV.  B.,  8ec.6. 
III.  /^  Q.  n  ;    J*,  p.  140,  /.  1,  (Sre  Ch.  II ,  Sec.  14,  L  A.  1.  Q.  1). 


fl^  This  muMt  apparently  mean  a  son  of  another  sister,  nephew  there* 
fore  of  the  dccciised. 
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Remark. — A  divided  brother  is  preferred,  notwithstandiDg  the  sis- 
ter*8  son  was  acknowledged  and  recognized  as  the  adopted  son  of  the 
deceased  brother,  but  without  ceremonies  of  adoption.  Bhagvan  v.  Kald 
Shankar,  In.  L.  R.  1  Bom.  641. 

Q.  2. — A  Kunab!  woman  has  died.  Her  sister^s  son  sur- 
vives. The  deceased  made  no  gift  in  his  favour.  Can  he 
be  her  heir  according  to  the  Sastra? 

A, — It  appears  that  the  property  left  by  the  deceased  is 

her  Stridhan,  and  that  her  sister's  son  is  entitled  to  it,  even 

though  there  be  no  will  left  to  that  eflfect. — Ahmednuggur, 

22nd  February,  1847. 

Authorities.— (l)Vyav.  May.;?.  160, 1,  4,  {SeeCh.  IV.  B.,Sec.  6.  III. 
6,  Q.  1);  (2)  p,  159,  /.  6.  {See  Ch.  II.,  Sec.  14,  I.  A.  1,  Q.  1) ;  (3*) 
p.  159,  /.  3.  

III.  ft.-MATERNAL  UNCLE'S  SON. 

Q.  1. — A  widow  died  without  issue.  Her  mother's  bro- 
ther's son  has  applied  to  be  put  in  possession  of  her  property, 
consisting  of  some  land,  &c.  The  deceased  widow  had 
obtained  the  property  from  her  mother's  brother,  and  there 
are  no  nearer  relations  of  the  deceased.  Should  the  appli- 
cant, under  these  circumstances,  be  put  in  possession  of  the 
property  ? 

A, — Tliere  is  no  nearer  relation  of  the  deceased;  the 
applicant,  though  of  a  different  Gotra,  is  a  Sapinda  relation. 
He  is  tlierefore  the  legal  heir  of  the  deceased. — Ahmedabad, 
mh  June,  1851. 

AuTiioRiTiKs. — (1)  Vyav.  May.  p.  140,  /.  1,  {See  Chap.  II.,  Sec.  14, 
1.  A.  1.  Q.  1)  ;  (l?)p.  134,  /.  4  ;  (3)  p.  140.  /.  6. 


III.  c— THE  SISTER'S  DAUGHTER. 

Q,  1. — Is    a  sister's   daughter   the    heir   to    a  deceased 
woman,  there  being  no  near  relative  ? 
A. — Yes. — Dharwar,  llth  June,  1853. 

Authority. — Vyav.  May.  p.  143,  /.  1. 

Q.  2. — A  man  died,  leaving  two  daughters.    One  of  them 
died,  leaving  a  daughter.     The  other  also  died  afterwards. 
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The  qaostion  is^  whether  the  daughter  of  the  first  deceased 
daughter  can  inherit  the  immoveable  property  of  the 
deceased  ? 

A, — The  daughter  who  died  last  has  left  no  children.  Her 
sister^s  daughter  cannot  claim  the  right  of  inheritance.  The 
order  of  heirs  laid  down  in  the  Sastra  does  not  mention  a 
daughter  of  a  sister.  That  order  states  that^  when  there  are  no 
near  relatives  to  be  founds  the  Guru  and  others  become  heirs. 
A  BrShman's  property  is  sacred,  and  the  Rdjft  or  Govern- 
ment of  any  country  is  prohibited  from  taking  it  nnder  any 
pretence  whatever. — Sit  rat,  23rd  March,  1850. 

Authorities.— (I)  Mit.  Vyav.  /.  55,  p,  2,  I.  1,  (Coleb.  Mit.  324, 
Stokes  II.  L.  B.  427) ;  (2)/.  51).  p.  1,  /.  1) ;  (3)/.  45,  p.  2,  /.  8. 

Remarks. — 1.  The  ^ustri  mistakes  the  case  for  one  regarding  the 
succession  to  a  mau*s  property. 

2.     For  the  correct  answer,  See  the  preceding  case. 


Q.  3. — Two  brothers  effected  a  partition  of  their  landed 
property ;  afterwards  one  of  them  died.  The  son  of  the 
deceased  held  his  father's  share  for  somo  timo,  and  died. 
His  sister  succeeded  him,  and  after  having  remained  for 
some  time  in  the  possession  of  the  share,  died.  The  ques- 
tion is,  whether  the  daughter  of  the  sister  or  the  son  of  the 
sistcr-iu-law  of  the  father  of  the  deceased  is  the  heir? 

A, — The  uterine  sister  who  inherited  the  property  of  the 
uterine  brother  died.  The  rights  of  inheritanco  will  now 
descend  to  the  diiughter  of  the  other  sister. — Sural,  7th 
Ihjcchilft  r,  18 10. 

AiTiioRiTV. — ♦Vvav.  May.  ]>.  140,  /.  1,  (See  Chap.  II.,  Sec.  14, 1.  A. 
1,Q.  I). 

Q.  4. — "Who   will  inherit    from  a  deceased  woman^  her 

sister's  daughter  or  her  si.ster's  son's  widow? 

A, — The  lister's  daughter  is  entitled  to  inherit.  It  is  to 
bo  reniarkod  that  when  there  are  two  heirs,  a  daughter  and 
a  son,  to  Stridhan,  the  daughter  has  the  priority  of  claim.— 
Ahmednufjfjur,  \3th  Awjnsf,  1817. 
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Authority. — Vyav.  May.  p.  140,  /.  1,  (SeeCh.  II.,  Sec.  I,  I.  A.  1, 
Q  1). 

Remark. — The  preference  of  daughters  to  sons  only  takes  place  in 
cases  where  they  inherit  from  their  mother.  The  right  of  the  deceased*8 
niece  rests  on  her  proximity. 


CHAPTER  V. 

CASES  OP  INHERITANCE  DECIDED  BY"  THE 
CUSTOMS  OF  CASTES  OR  SECTS. 

SECTION  1.— HEIRS  TO  A  GOSAVT. 

INTRODUCTORY   REMARKS. 

According  to  the  statements  made  by  the  GosAvis  to  Mr.  J.  Warden 
{Sff  Steele's  Law  of  Caste,  App.  B.  p.  64  ff.),  the  members  of  this  order 
living  in  Western  India  consider  themselves  as  Sannydsis,  following  the 
rules  of  Sankar&charya,  and  pretend  to  obey  the  laws  of  Manu  and  other 
Dliarma»Hstras  (a).  Though  it  would  therefore  seem  that  cases  of  in- 
heritance to  their  property  should  be  decided  according  to  the  rules 
of  the  Dharmasustra  on  the  succession  to  the  property  of  a  hermit, 
and  though  the  answers  to  the  following  Questions  show  this  to 
have  been  also  the  opinion  of  some  of  the  Law  Officers  (b),  it  neverthe- 
less cannot  be  allowed  that  such  a  proceeding  is  in  accordance  with  the 
general  principles  of  the  IIindi\  law.  For,  though  on  accoimt  of  their 
retirement  from  the  world,  in  a  position  analogous  to  that  of  the  Sanny- 
dsis,  the  Gosilvis  cannot  claim  to  be  Sannyasis  in  the  proper  sense  of  the 
word.  The  order  of  the  real  Sannyasis  is  open,  according  to  some  authorities, 
to  Brahmans,  Kshatriyas,  and  Vaisyas,  according  to  others,  to  BHlhmans 
only.  It  may  be  entered  at  any  time  after  the  comi)letion  of  the  cere- 
mony of  investiture  with  the  sacred  girdle  (c).     The  Sannyasi  is  bound  to 

(a]  Different  statements  are  given  by  II.  0.  Wilson,  Works,  ed.  Host. 
Vol.  I.,  pp,  \G7 — IC)9  and  passim, 

(b)  They  are  considered  as  real  Sannyitsis  also,  Gungapooree  v.  Musst. 
Jennf^e  et  al,  U  iN.  W.  P.,  S.  D.  A.  R.  212;  Sunffram  Singh  v.  Debee  Dm//. 
et  al  10  Ibid.  4/7. 

(r)  Nirnayasindbu.— Par.  IIL  UtUr&rdha,  /.  51,  ;i.  2,/.  9  :— An- 
giras — **  A  (lerson  who  knows  (the  Vedas)  may  enter  the  order  of 
the  Sannyasis  whether  he  be  a  Brahmach&ri,  a  Grihastha  or  V&naprastha, 

whether  he  be  sick,  or  suffering VijSaneavara  (Mit.  PrAy./.  25, 

p.  \,l.  10)  and  the  rest  say  that  a  Brahman  alone   has  a   right  to  enter 
OD  this   (order   of  the   SanDyasi),  on  account  of  this  inspired  text   of 
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keep  the  vow  of  chastity  and  to  renounce  all  transaction  of  butinett. 
The  Gosiivis  on  the  contrary  receive  among  their  number  SAdras  (a)  also 
and  women,  who  have  no  right  to  become  Sannyasis.  They  neglect  the 
performance  of  the  Samskuras  or  initiatory  rites.  Concubinage  is  allowed 
by  their  custom,  and  some  marry  (b).  Lastly,  many  are  engaged  in  trade 
and  other  worldly  business  (e). 

If  it  thus  appears  that  it  is  impossible  to  consider  them  Sanny&sis  in 
the  sense  of  the  Ilindtl  law,  and  consequently  to  subject  them  to  the  laws 
of  this  order.  It  is  equally  impossible  to  idace  them  under  the  laws  of 
the  Grihasthas  or  householders,  as  some  Sastris  have  done,  since  a  very 
great  number  have  no  family  ties  and  live  in  the  Mathas  as  members  of 
coenobitic  fraternities,  and  others,  though  married,  adopt  pupils.  Now, 
in  all  cases,  where  a  section  of  the  Ilindil  community  places  itself  by  its 
customs  or  opinions  in  op])Osition  to  orthodox  HindClism  and  its  law,  the 
llindik  legislators  allow  disputes  between  its  members  to  be  judged 
according  to  its  law  of  custom.  See  Bhdu  Xdndji  v.  Sundrdbdi,  11  Bom. 
II.  C.  R.  lM9. 

Thus  the  king  is  directed  to  uphold  the  customs  of  the  castes  {d),  of  the 
rasliaiulas,  or  heretical  sects,  and  of  the  Naigama  orthodox  sects  (f ). 
UndiT  these  circumstances  it  would  seem  advisable  to  place  the  cases 
referring  to  the  inheritance  to  Gosiivis  under  the  rules  which,  according 
to  their  statements  to  Mr.  Warden,  contain  their  law  of  custom  (/). 
Hence  in  the  remarks  on  the  following  cases,  instead  of  the  authorities 
from  th(>  Law  Douks  being  quoted  in  full,  references  have  been  given  to 
the  jmragruphs  of  Mr.  J.  Warden's  Report. 


Jjibala  : — '  Bnihmans  become  Sannyasis,'  and  because  Manu  ssvs : — 
*  Having  reposited  the  sacred  tires  in  his  mind,  the  Bnlhman  should 
leave  his  house  and  enter  the  order  of  the  Sannyasis.'  (And  there  is  ano- 
ther verse  to  the  same  cilect : — *  It  is  said  that  for  Bruhmans  four  orders 
are  ordained  in  the  revealed  texts,  for  Kshatriyas  three,  for  Vaisyas  two, 
and  for  l^ddras  one.'  Hut  the  members  of  the  three  (twice  bom)  classes 
have  also  a  right  to  enter  the  order  of  Sannyasis),  since  it  is  declared  in 
the  Ki\rm»pur:lua: — '  Ar>rahman,  a  Kshatriya,  or  a  Vaiuya  should  leave 
his  house  and  enter  the  order  of  the  Sannyasis.  '  " 

(n)  Steele,  Law  of  Ca>te.  Appx.  B,  clause  21. 

[,h)  Steele,  Law  of  Caste,  Appx.  B,  clauses  29  and  42. 

(r)  Steele,  Law  of  Caste,  Ai)px.  H,  clause  M. 

((I)  Vyav.  May.;;.  7,  /.  1,  Borradnile  7  ;  Stokes  II.  L.  B.  15. 

(0  Vvav.  May.  p.  20<;.  /.  1.  Dorr.  17C,  177  ;  Stokes  U.  L.  B.  141 ;  Mit. 
Vvav./.  l'.\t  p,  1,  /.  f). 

(/)  Compare  also  ^'irunjuti  Bharthee  v.  Pailaruth  Dhartket  et  a/,N.  W.  P. 
lU'pts.  of  Sel.  Cas.,  18G4,  Ft.  I.,  p.  512. 
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SECTION  I. 
I.  To  A  Male  Gosavi. 
a.— THE  DISCIPLE. 

Q.  1. — Can  a  disciple  succeed  to  tLe  property  of  a  de- 
ceased Gosslvl  ? 

A. — A  disciple  is  the  lieir  of  a  Gosavi,  and  therefore  can 
succeed  as  such. — Ahmediiuggur,  1845. 

Autlior'tty  not  quoted. 

Remark. — See  Steele,  Law  of  Caste,  Appx.  B,  para.  20. 

Q,  2. — A  Gosdvi  died.  There  is  a  disciple  nominated  by 
him  as  his  successor.     Can  he  succeed  him  ? 

A. — The  Gosavls  and  Vair&gls  should  be  regarded  as 
Sanny^is  of  the  lower  castes,  such  as  Sftdras  and  others. 
The  person  who  claims  to  bo  the  heir  is  a  disciple  nominated 
by  the  deceased.  His  claim  therefore  should  be  recognized. 
Ahmedahadf  16th  September,  1853. 

Authorities.— (!)  Vyav.  May.  p.  134,  /.  4  ;  (2)  p.  141,  /.  7. 

Remarks — 1.  The  Guru  must  nominate  a  Chela  as  successor,  and  thit 
must  be  confirmed  by  the  mohunts,  Atmanund  v.  Atmaram,  N.  W.  P.,  S. 
A.  R.  for  1852.  p.  462. 

2.  Siidras  cannot  become  Sanny&sis  in  the  sense  in  which  the  word  is 
used  in  the  Dharmastlstras.     See  Introductory  Remark. 

3.  iS'fe  also  Steele,  Law  of  Caste,  Appx.  B,  para.  20. 

Q.  3. — Is  a  disciple  or  a  GurubhaA  of  a  Gosavi  his  heir  ? 

A. — If  the  Gurubhiu  is  separate  the  disciple  will  be  the 
heir.  If  he  is  united  in  interests,  ho  and  the  disciple  will  be 
the  equal  heirs. — Khandcsh,  Srd  July,  1854. 

Ai'THORiTiKS.— (1)  Vyav.  May.  p.  131,  /.8;  (2)  p.  134,  L  4. 

Remark. — See  Steele,  Law  of  Caste,  Appx.  B,  para.  20. 

• 

Q.  4. — A  Matha  of  a  Gosavi  had  always  been  in  charge  of 
disciples  succeeding  one  another.  Should  it  remain  with 
a  disciple  or  a  relation  of  the  Gosavi  ? 

A. — The  SiLstras  contain  no  provision  regarding  the 
matter.  The  custom  of  the  sect  should  therefore  be 
inquired  into. — Toona,  29/fc  December,  1847. 

Authority.— Vyav.  May.  p.  7.  /.  2,  {See  Ch.  II.,  Sec.  13,  Q  9). 
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Ek^^ark. — The  Matlm  should  pass  into  the  possession  of  the  disciple, 
if  he  was  nominated  by  his  Guru.  If  no  nomination  had  taken  place, 
and  there  are  several  diseiples,  they  or  the  Dasn&m&h  will  elect  a  suc- 
cessor.    See  Steele,  Law  of  Caste,  Appx.  B,  paras.  18, 19,  20. 


Q,  5. — 1.  A  Gosavi,  having  nominated  two  disciples, 
died.  Both  these  disciples  lived  in  the  Hatha  of  their  Guru. 
The  senior  disciple  nominated  a  disciple  to  succeed  him. 
The  junior  disciple  was  afterwards  confined  in  prisou  on  a 
charge  of  murder.  While  in  prison  he  nominated  a  disciple, 
and  passed  to  him  a  deed  authorizing  him  to  inherit  his  and 
his  Guru's  property.  On  the  strength  of  this  document, 
the  disciple  has  filed  a  suit  against  the  senior  disciple,  and 
the  man  nominated  by  him  as  his  disciple,  for  the  recovery 
of  the  property  of  his  Guru.     Is  his  claim  admissible  ? 

2.  What  actions  make  a  man  Patita  ? 

3.  What  ceremonies  should  be  performed  on  the  occasion 

of  nominating  a  disciple  ? 

A. — 1.  As  the  man  was  confined  in  prison  for  murder, 
he  must  be  consiilered  a  l^atita.  He  has  forfeited  his  right 
of  numinating  a  disciple,  and  a  disciple  nominated  by  such  a 
person,  cannot  claim  any  proi)crty. 

2.  A  man  becomes  a  Patita  by  the  commission  of  the  fol- 
lowing crimes  : — (1)  Stealing  gold  ;  (2)  Killing  a  Brahman  j 
(;])  Ih'inking  intoxicating  liquors  ;  (-1-)  Having  criminal 
intercourse  with  the  wife  of  oikj's  teacher,  one's  sister,  &c,; 
(5)  Burning  a  house;  ((»)  Killing  a  man  by  administering 
poison  to  him.  There  are  some  others  besides  those  above 
enumerated. 

3.  A  person  nominated  a  disciple  must  be  one  who  is 
not.  married.  The  Guru  gets  him  shavetl  and  communicates 
to  liim  certain  sacred  words.  The  followers  of  the  sect  to 
which  the  (iuru  belongs  are  informed  of  the  intended  nomi« 
natiiUi.  The  Sastra  is  silent  on  this  subject,  but  the  custom 
requires  these  cenMnonies,  and  a  disciple,  duly  nominated  with 
tlio  customary  ceremonies,  becomes  entitled  to  a  share  of  his 
Guru's  property. — Almudabad^  2 /a/  June,  1615. 
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AuTHOHiTiBS.— (!)  Mit.  Vyav./-  60,/>.  1,  /.  13;  (2)/.  60,  p.  2,  /.  1 ; 
(3)  Vyav.   May.  p,  161, 1,  7. 

Rbmabks. — I.  The  acts  for  which  a  Gos&v!  is outcasted  are  : — Killing 
a  cow,  a  Br&hman,  a  womnD,  a  Guru,  or  a  child,  and  sexual  intercourse 
with  other  than  Hindd  women.  See  Steele,  Law  of  Caste,  Appx.B,  para.  80, 

2.  Regarding  the  ceremonies  at  the  initiation  of  a  Gos4vt,  See  also 
Steele,  Law  of  Caste,  para.  27. 

Q,  6. — A  Gos^vl  had  two  disciples,  one  was  bom  by  a 
kept  woman,  and  the  other  was  presented  to  him  by  another 
Gos&vl.  The  Gosdvi,  at  his  death,  left  no  directions  provid- 
ing for  his  succession,  and  the  question  is,  who  should  suc- 
ceed him  ? 

A. — A  virtuous  disciple  should  succeed.  The  son  of  a 
kept  woman  cannot.  A  virtuous  disciple  means  a  disciple 
who  is  hospitable  and  civil  to  those  who  visit  his  dwelling. — 
Ahmednuggur^  October  20th,  1859. 

AuTHORiTT.— Vyav.  May.  p.  142,  /.  4  and  8. 

Remark. — This  answer  would  he  right  in  the  case  of  a  real  SannyAst. 
According  to  the  custom  of  the  Gos&tIs,  however,  to  whose  case  also  the 
authorities  ahove  quoted  refer,  natural  sons  may  become  disciples,  and 
inherit  as  such  from  their  fathers.  See  Steele,  Law  of  Caste,  Appx.  B. 
paras.  29  and  20.  See  also  Narayanbharti  v.  Lavingbharti  et  al,  S.  A., 
No.  124  of  1877.  Bom.  H.  C.  P.  J.  F.  for  1877.  p.  173,  which  excludes 
the  offspring  of  an  adulterous  connexion. 

Q.  7. — Two  persons  claim  to  be  heirs  of  a  Gos&vl  of  the 
Mardtha  caste.  The  one  is  a  **6urubha(i"  or  a  disciple  of  the 
same  preceptor.  The  other  is  a  son  of  a  kept  woman  of  the 
deceased,  but  adopted  by  him  as  his  disciple  by  the  ceremony 
of  tonsure  (Mundana).     Which  of  these  is  the  proper  heir  ? 

A. — Both  appear  to  be  the  heirsy  but  the  one  adopted  as 
disciple  seems  to  be  the  nearerof  the  two. — Rutnagherry,  8th 
J^ovember,  1845. 

Authority  not  quoted. 

Rbxark.— iSee  Steele,  Law  of  Caste,  Appx.  B,  para.  29. 

Q.  8. — A   Matha  of  a  Gosfivl  was  held  from   disciple  to 
disciple.     This  being  the  case,  a  disciple  married,  and  broke 
through  the  custom  of  the  Matha.     Can  this  breach  of  the 
custom  be  held  a  bar  to  his  right  of  inheritance  ? 
33 
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A, — A  ilisciplo,  who  conforms  himself  to  the  custom  of  the 
Matha,  aud  no  other,  can  succeed. — Ahmfdnugtjur^  August 
14/)/,  1854. 

Authority. — Vyav.  May.  p.  142,  /.  2. 

Remark. — The  authority  given  by  the  6ustri  refers  only  to  a  real 
Sannyusi,  though  the  answer  itself  appears  to  be  correct. 

Q.  9. — If  a  Gosavi  has  got  himself  married,  is  ho  still  to 
be  considered  a  Gosavi  ?  Can  he  claim  the  right  of  inherit- 
ing" from  his  Guru  ?  A  deceased  Gosfivi  had  left  two  dis- 
ciples  ; — one  of  them  is  suffering  from  a  disease,  and  the  other 
died  leaving  a  disciple  nominated  by  him.  To  whom  will 
the  right  of  inheritance  belong?  to  the  man  afflicted  with 
disease,  or  to  the  disciple  of  a  disciple  ? 

^1. — The  (piestion  of  the  legality  or  propriety  of  the  mar- 
ringe  of  a  (iusfivi  should  be  disposed  of  by  tho  King  in 
accordance  with  tlio  usage  of  the  sect.  When  a  disciple  is 
sufleriug  from  such  diseases  as  black  lei)rosy  and  others, 
and  when  he  is  in  such  a  condition  that  he  cannot  be  admit- 
ted into  the  sect,  he  caunot  claim  tho  right  of  inheritance. 
According  to  the  custom  of  the  sort,  the  disciple  of  a  disci- 
]>lo  will  be  the  ])rnpcr  person  to  inherit  tlie  pnjperty  of  the 
deceased. — Alnnnhiini>)iii\  Orfuhr,'  2(j///,  18o0. 

AiTHORirv. — Vy:iv.  May.  />.  1 12.  /.  '2  ami  8. 

Kkmarks. — 1.  Kr^'anliiiL' the  p(>rmi>>il>ility  of  tho  inarriagt*.  See  xh^ 
pn-crchn;;  case. 

'J.  KrL'anhnir  th«wi;:ht  of  the  tli^riple's  disciple  to  inherit  from  hit 
(iinu's  (imu,  S'f  SiivU*.  I.nw  of  (.'axtr,  App\.  B,  para.  20. 

I.//.    rKMAi.i:  ins<'iPLi:. 

Q.  I. — A  (i<'>J:*ivi  will*  Ii.'hI  II')  heir,  nnmiuated  a  woman  as 
his  lii'-ciph.'.     (.';m  she  be  the  heir  afti.-r  his  death  ? 

-t. — Accord iug  to  tiie  Sii>lr:is   .-In*  cannot  be  the   hoir  of 

the  tlecea-ird.— />//'/r''''/-,  In-I  f  t.-f.-f,- ,-^  Idl^. 

\\  riKUIITV.      \'\av.  Mm\.;i    112. /.  4. 

Ukmahks.  I.  l\'n.i!k' «l:>rii»li-,  :iir  rrctiNt  il  !»v  the  GoxavN,  anil  as 
II  woiiM  si'vui.  ihry  i\Un  itilu  lit  ihrir  (Jiirn's  j-riipiTty.  ^SVf  iSteelc,  Law 
oi  ('a>te.  App\    IV  parii'jiaph"!  -1  ami  JO 
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2.  In  the  Reports  of  Selected  Cases,  Sudder  Dewani  Adawlut,  North 
Western  Provinces,  Vol.  II.,  p.  235,  it  is  ruled,  that  a  female  disciple 
docs  not  inherit,  since  according  to  the  Hindu  Law  o^  males  can  take 
the  property  of  their  Guru. 

I.  c— DISCIPLES'  DISCIPLE. 
Q.  1. — A  Gos«vl  died.     There  is  a  disciple  of  his    dis- 
ciple, and  some  grand  disciples  of  the  grand  disciple   of  his 
Guru.     The  question  is  which  of  these  will  bo  the  heirs  of 
the  deceased  ? 

A. — The  grand  disciple  is  the  heir.  If,  however,  the 
deceased  and  the  other  disciples  were  united  in  interests,  all 
would  be  entitled  to  an  equal  share  of  the  inheritance, — 
Khandcsh^  2Gih  January ,  1851. 

Authority. — Vyav.  May.  p.  134,  I.  4. 

Remark. — See  Steele,  Law  of  Caste,  Appx.  B,  para.  20. 

Q.  2. — Should  a  man  apply  for  the  property  belonging  to 
liis  Guru's  Guru,  can  he  have  it  ? 
A, —  No. — Dharicar,  1816. 
Authority  not  quoted. 
Remark. — See  the  answer  and  remark  to  the  preceding  case. 

I.  ci.— THE  FELLOW  DISCIPLE. 

Q,  1. — A  Gosnvi  died.     His  Gurubhad   is  alive.     Should 

the  property  of  the  Gosavi  be  considered  heirless  ? 

/I.— The  Gurubhaii  is  the  heir  of  the  Gosuvi.— Tanwa,  25//i 

March,  1850. 
Ai'TiioRiTY. — Vyav.  May.  p.  142,  /.  4. 
RtMARK. — The  authority  refers  to  a  real  SannyAsi. 

Q,  2. — A  K/inphattii  Gosavi  had  two  disciples.  They 
Vjoth  died,  one  after  the  other.  A  disciple  of  the  first 
decreased  has  applied  to  bo  recognized  as  heir  of  the  one 
who  died  afterwards.     Is  he  the  heir  ? 

A. — When  a  man  in  the  order  of  "  Vdnaprastha'' dies, 
his  Guru  and  others  can  inherit  his  property.  When  a  man 
dies  in  the  order  of  Sannyasis  his  disciples  become  his 
heirs.  When  a  man  dies  in  the  order  of  UrahmachAri,  his 
Uharma-Bhilils  or  fellow-studeuts  can  inherit  his  property. 
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From  thiS;  it  appears  that  a  disciple,  nominated  according 
to  the  custom  of  the  caste  by  the  one  who  died  first,  can 
inherit  the  property  of  his  G  ara's  brother  who  died  after- 
wards.— Khandesh,  23rd  August,  1850. 

Authority. — Vyav.  May.  p.  142,  /.  4. 

Remark. — The  authority  ami  answer  apply  to  theme  of  a  real 
Sann}dsi.  

Q.  8. — Can  a  Gurabhaii  of  a  Guru  of  a  deceased  GosAtI 

be  his  heir  ? 

A, — No  one  can  be  the  heir  of  a  deceased  Gbs&d  except 
his  Guru  disciple  or  Gurubhaft. — Ahmeduggur,  4th  Novem" 
her,  1816. 

Authority  uot  quoted. 

Q,  4. — A  Gos&vl  had  two  disciples.  One  of  them  no- 
minated a  disciple,  the  other  had  none.  The  latter  died. 
Can  his   property  bo  claimed  by  the  disciple  of  the  former  f 

A. — Tho  Sastra  docs  not  recognize  the  heirship  of  a  per- 
son situated  as  above  mentioned.  Ho  cannot  therefore  be 
considered  an  heir  of  the  deceased. — Poona,  November  S(M&» 
18o3. 

Authority  not  quoted. 

I.  f.-THE  GURUS  FELLOW  DISCIPLE. 

Q.  1. — A  Gosdvi  has  died.  Will  tho  Gurubh&fi  of  his 
Guru  be  his  heir  ? 

A. — The  Sastra  allows  a  man  to  acquire  knowledge  from 
a  person  of  a  lower  casto  than  himself.  By  the  custom  of 
the  country,  a  Guru  and  a  disciple  stand  in  the  same  relation 
to  each  other  as  a  father  and  a  son,  and  they  become  hein 
of  each  other.  Tlie  SAstra  permits  a  disciple  to  inherit 
from  his  Guru,  and  a  Guru  can  in  like  manner  inherit  from 
his  disciple,  who  dies  without  issue.  It  is  nowhere  men- 
tioned in  the  Sustra  that  in  the  absence  of  a  Gum  his  brother 
may  succeed,  but  as  a  Guru  in  tho  caste  of  Gosavis  takes 
the  place  of  a  father  in  a  family,  a  GurubhtLu  may,  in  the 
absence  of  a  disciple,  brother,  or  brother's  disciplci  be 
considered  an  heir. — Sudr  Admrlat,  bth  March,  1853* 
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Authority.— Viramit./.  209,  p,  2,  /.  9. 

Rbiiabks.— 1.    The  answer  would  apply  to  a  real  Sanny&st. 

2.     The  decision  of  the  question  depends  upon  the  custom  of  the  caate. 

II.— HEIRS  TO  A  GHARBARI,  OR  MARRIED  GOSlvl. 
Q.  1. — AGosavikept  a  woman.  She  gave  birth  to  a  son. 
The  Gosdvi  then  married  another  woman.  He  aflerwarda 
died.  Which  of  theso  three  survivors  should  be  declared  his 
heir  ?  and  how  far  would  the  fact  of  the  deceased  being  ori- 
ginally a  Brahman^  Kshatriya,  or  a  Vaisya  before  he  entered 
the  order  of  Gos&vi,  aflTect  the  rights  of  heirs  ? 

A. — A  good  disci plo  becomes  the  heir  of  a  Gos&vt  as  a 
general  rule.  But  if  he  were  of  the  Sddra  caste  and  his  wife 
childless,  the  son  of  his  mistress  would,  according  to  the 
custom  of  the  Sddras,  bo  his  heir,  the  wife  being  entitled  to 
a  maintenance  only.  If  the  deceased  originally  belonged  to 
either  of  the  other  three  castes,  viz.  Brahman,  Kshatriya,  or 
Vaisya,  his  good  disciplo  should  be  considered  his  heir. — 
Ahmed  Hit  ggur^  14(h  April,  1857. 
Authorities. — (1)  Mit.  Vyav./.  55,  ;j.  1,  /.  11 ;  (2)  f.  59,  p.  1,  /.  13. 

Remarks. — 1.  The  S&stri's  answer  applies  to  a  Gfihastha  or  house- 
holder only. 

2.  If  the  customs  of  Garbh&ri  Got&vis  are  the  same  as  those  of  GosAvts 
proper,  as  would  seem  to  be  the  case  according  to  Steele,  Law  of  Caste, 
Appx.  B.,  para.  42,  the  illegitimate  son  will  be  the  heir.  See  Steele,  ibid, 
para.  29.  

Q.  2. — A  Matha  of  a  GosjIvI  was  held  from  disciple  to 
disciplo.  A  Gosavl  who  came  into  possession  of  it  kept  a 
woman,  by  whom  he  had  a  son.  Afterwards  he  married  and 
became  a  "Gharbtlri."  He  subsequently  acquired  some 
property  and  died.  The  question  is,  whether  the  son  of  the 
kept  woman  or  his  widow  is  the  heir  ? 

A, — If  the  Gosilvl  belongs  to  the  Sttdra  caste  the  son  of 
his  kept  woman  will  be  his  heir.  If  the  Gosftvi  belongs  to 
either  of  the  three  superior  castes,  namely,  Br&hman,  Kshat- 
Tiya,  and  Vaisya,  his  widow  will  be  his  heir.  The  son  in 
this  case  may  claim  maintenance,  not  as  a  matter  of  right, 
l)ut  grace, — Tanwa,  loth  March,  1856. 
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AiTiiORiTiRS. — U>  ^I»^-  Vyav./.  55, /a  1,  /.  11  ;  (,2)/.  55,  p.  2,  /.   1. 
Kkmakk. — Sff  the  preceding  ciise. 


Q,  o. — A  (loceascd  Go.savi  lias  left  a  wife  and  a  disciple. 
AVliic'li  of  these  is  the  licir  ? 

A. — Tlio  wifo  will  bo  the  heir.  The  disciplo  cannot  siic- 
ceeil,  but  if  the  custom  of  the  sect  requires  that  the  disciple 
should  succeed,  lie  mav  be  allowed  to  do  so.  The  %vife  in 
that  case  will  bo  entitled  to  main teuancc  only. — Khandeshj 
ao//t  Nncrmh.r,  ISryj. 

Kkmakk. — llej^ardiiiir  the  Gharhari.  or  married  Gosuvi,  See  Steele,  Law 
uf  Casle,  Appx.  IJ.,  paras.  (5  ami  IJ  tV. 

fj-  l. — A  Go>Avi,  eitliei'  vi^  the  sect  of  the  Puri,  Ghiri,  or 
IMiurathi,  ac(piircd  a  Vatan  like  that  of  a  Patil  or  Kulka- 
rani.     Can  it  descend  to  his  or  his  wife's  disciple  ? 

-1. — Aniony  the  dusavis  of  the  abuve-nieutioued  sects,  a 
disci]. le  is  as  p)od  an  heir  as  a  son  among  other  j)eop]e. 
if  a  disci[)le  was  not  nominated  by  the  male  Gosavi,  his  wife 
mav  nominate  one  to  succeed  to  her  estate  in  the  same 
manniT  as  a  widow  amontr  other  classes  is  allowed  to  adopt  a 
Son.     No  obJL'cti'»n  si^-ms  Xa  exist  to  sudi  a  i)roceeding'. 

Ar  THOIIITY. —  Vv;iV.  .Mu\.   n.   \\'2,L    1. 

V.  '». — 'fii<*  piiriMits  (nf  [hr  Kunal)]  ca><te)  otlbrcd  their  son 
-.1' ili  ■  ii'i""  «i!' :  :.!■  ■■  :ii  -.i:;-  t  »  :j  (ih:o*bhari  (losavi  (marrieil 
(Io>avi'.  r»if"iv  th"  chihl  was  initiated  in  the  ritvs  of  tlio 
sect,  tlie  Go.-i"ivi  di-d.  His  wilV',  Imwcver,  called  the  uiein* 
b.Ts  nf  luM- >ect,  an«l  ]n-.'>''nted  a  turl»an  to  the  child,  and 
])]:iriMl  him  on  ili-.'  <eat  of  th"  d-.'( 'rased.  The  nophew  of  the 
d  'ctMHi'd  tau^dii  him  crrlriin  incantations  and  shaved  hia 
hi'iid.  Is  tlii>  nni.  <unii'i''nt  to  entitle  him  to  u  certiiicato  of 
hi'ii>hij)  of  the  drct  a--  d  '."' 

.1. —  Iftiio  d< era-  'd  (ii».-avi's  wife  and  nephew  have  done 
all  that  was  re'|uinil  to  jpialily  ii  successor  to  a  Go.'^avi  ac- 
etirdiii'^^  t'»  ili«'  cn^iiiui-  and  riili'<  of  the  sect,  the  certificate 
aj^jdieil  lor  Ui  iv  I"'  'jivtii  to  him.  Aun)n;jf  the  Vanapnis- 
iha^,    lirahiiiaehari-.    mid    SanMva:»is    <»f   the    ten    different 
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tenets^  the  saccession  takes  place  by  disciples.     The  Gos&vis 
and  Vair&gls  follow  the  same  tenets,  and  should  be  treated 
accordingly. — Ahmednuggur,  28th  March,  1849. 
Authority. — Vyav.  May.  p.  142,  /.  2  and  8. 

III.— IIeirs  to  a  GosavinI,  or  Female  Oosav!. 

Q.  1. — A  female  Gos^vl  died.  Which  of  the  following 
will  bo  her  heir: — Her  Guru,  namely  the  preceptor,  or  the 
one  who  initiated  her  into  doctrine  and  practices  of  the 
sect ;  her  Guru's  son  ;  her  husband's  disciple ;  her  second 
or  "  Pat*'  husband's  disciple ;  her  GurubhM,  or  the  one 
who  belongs  to  the  same  fraternity  to  which  her  Guru 
belongs  ? 

A, — According  to  the  custom  of  the  sect  of  Gosavis,  a 
well-behaved  disciple  will  be  the  heir  of  the  deceased. 
If  she  has  made  a  gift  of  her  property  to  her  Guru,  ho  can 
take  it.  If  there  is  neither  of  these  with  the  necessary  qua- 
liGcations,  the  disciple  of  her  second  husband  must  be  pre- 
ferred to  her  Guru. — Ahmfidnuggur,  February  2ith^  1847. 

AunioRiTiES. — (1)  Mit.  Vyav.  /.  59,  p.  1,  I.  13;  (2)  Tyav.  May. 
p.  142,  /.  H. 

Rbmark. — See  Steele,  Law  of  Caste,  Appx.  B.,  paras.  21  and  20. 

Q.  2. — Can  a  woman  of  the  Gosuvi  sect,  who  is  under  the 
vow  of  colibiicy,  nominate  a  disciple  ?  And  can  her  pre- 
ceptor or  Guru  be  her  heir  ? 

A. — A  virtuous  woman  of  the  sect  can  noiuliiato  ii  dis- 
ciple, and  if  a  disciple  is  virtuous  he  can  succeed  as  heir. 
The  Guru  may  take  such  property  as  may  have  bec»n  duly 
transferred  to  him,  but  in  the  absence  of  a  properly  qualitied 
disciple,  the  prop>erty  will  go  to  the  Sirkar. — Ahmednuggur^ 
August  22nd,  1847. 

Ai'TiioRiTY. — Vyav.  May.  p.  142,  /.  4  ami  8. 

Remark. — See  Steele,  Law  of  Caste,  Appx.  B.  paras.  21  and  38. 


SECTION  2.— HEIRS  TO  A  JANGAMA. 

Inthodictory  Remark. 
The  Jangmmas  are  the  priesti  of  the  Linguyata  SiM't,    who  pretend  to 
have  renouDced  the  world,  like  the  SannvuKis.     But  the  laws  referring  to 
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the  latter  cannot  be  applied  to  them  for  the  same  reasoni  as  in  the 
of  the  Gosd^ts.  For  an  account  of  their  doctrine  and  history.  See  H.  H. 
Wilson,  Works,  Ed.  R.  Rost,  Vol.  I.,  pp.  218—230 ;  and  of  their  cuttoma. 
See  Steele,  Law  of  Caste,  p.  105  ff. 

Q.  1 . — 1 .  A  BrahmacLar!  Jangama^  holdiog  the  hereditary 
oflSce  of  Pattddhikari,  died.  The  question  is  whether  the 
successor  to  the  ofiico  should  bo  a  Brahmach&ri  (anmarried) 
or  a  married  Jaugama  ? 

2.  A  man  alleges  that  the  office  was  conferred  upon  him 
by  the  deceased.  The  question  is,  whether  his  eligibility  to 
the  office  will  be  effected  by  tho  performance  or  omissioa  of 
the  ceremony  called  the  Jangama-Dikshil  (a). 

3.  The  head  Matha  is  presided  over  by  a  Brahmachftri 
Jangama,  and  there  is  an  inferior  Matha,  which  is  also  pre- 
sided over  by  persons  of  the  same  class.  The  Brahmach&rt 
of  the  inferior  Sfatlia  died,  and  has  left  no  disciple.  Can 
the  Brahmachari  of  tho  head  Matha  succeed  to  the  inferior 
Matha  ? 

A. — 1 .  A  man  cann6t  succeed  to  a  Patt/ldhikiirlship,  unless 
he  is  his  Dlianna  brother,  or  fellow-student  living  in  the 
same  dwelling.  lie  must  further  bo  a  Brahmachdrt  livinpf 
in  a  college,  and  a  Yira-Saiva,  who  is  tho  most  pions  of  the 
seven  classes  of  tho  Saivas  or  tho  worshippers  of  Siva.  A 
married  man,  although  he  is  a  fellow-student,  cannot  be  an 
heir  of  a  Pattadliikuri. 

2.  The  answer  to  tho  second  question  is,  that  if  it  be 
proved  that  the  man  wlio  claims  to  be  an  heir  of  the  deceased 
is  possessed  of  all  tlio  qualifications  abovementioned,  and 
the  Paitadhikari  on  his  death-bed  conferred  the  office  npon 
him  with  the  ceremony  called  the  "  Triordha-Dlkshft,"  his 
claim  should  be  admitted. 

;5.  The  answer  to  the  third  question  is,  that  if  the  Pat* 
tridhikarJ  of  tho  head  Matha  possesses  all  the  qualifications, 
and  if  he  has  a  right  derived  from  long  established  custom, 
he  may  be  allowed  to  succeed. — Sltulajwor^  3rd  December, 
18.5G. 


ji)  Dikshri  --  Initiation. 
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Authority. — Mit.  Vyav./.  69,  p.  1, 1. 13. 

Remark. — According  to  Steele,  Law  of  Caste,  p.  105,  the  head  of  the 
Matha  (PattAdhik&r!)  appoints  hii  successor,  or  the  disciples  elect  a  new 
PattAdhik&r!  with  the  sanction  of  the  caste,  Zamtnd&rs  or  Government. 

In  some  Mathas  the  Jangamas  are  married.     Ibid.  p.  106. 

SECTION  3.— HEIRS  TO  A  J  ATI. 
Introductory  Remark. 

The  Jainas  are  divided  into  Yatis  or  Jatis,  religious  devotees,  and 
iSravakas,  lay -brethren.  As  the  Jainas  deny  the  authority  of  the  Vedas, 
they  belong  to  the  P&shandas,  heretics,  and  their  devotees,  consequently, 
are  not  subject  to  the  laws  of  the  Sanny&sis.  Regarding  the  history  and 
doctrines  of  the  Jainas,  See  H.  H.  Wilson,  Works.  Ed.  R.  Rost.  Vol.  I., 
pp.  276 — 369  ;  and  regarding  the  practices  of  the  Yatis,  ibid.  p.  317  ff .  ; 
and  regarding  the  customs  as  to  the  succession  to  Gurus,  See  Steele,  Law 
of  Caste,  p.  103. 

Q.  1. — (1.)  A  Jati  died  leaving  two  disciples.  They  may 
have  effected  a  partition  of  the  property  of  their  Guru  or  left 
it  undivided.  Afterwards  the  senior  disciple  died,  leaving  a 
disciple.  The  questions  are,  whether  tjiis  disciple  can  claim 
a  moiety  of  the  property  of  his  grand-Guru  ?  or  whether  it 
will  go  to  the  brother-disciple  of  the  last  deceased  ? 

(2.)  A  Jati  first  became  a  disciple  of  one  Guru,  and  after- 
wards of  another  by  the  ceremony  called  ''  Sipuj/'  and  as- 
sumed the  name  of  Datta.  Subsequently  ho  called  himself  by 
a  name  in  which  his  first  and  the  second  name  were  com- 
pounded. Is  the  Jati  to  be  considered  a  disciple  of  the  first 
Guru  ?  and  can  he  inherit  from  his  Guru  in  preference  to 
his  brother-disciple  ? 

A,—{}.)  The  Sastra  declares  that  the  best  disciple  is  the 
heir  of  his  Guru.  The  two  disciples,  having  effected  a  parti- 
tion of  their  Guru's  property,  became  separate.  Afterwards 
one  of  them  died.  Ills  disciple  therefore  is  the  legal  heir.  If 
the  Guru's  property  had  not  been  divided,  yet  the  right  to 
an  equal  share  of  it  on  the  part  of  each  of  the  two  disciples 
is  inherent,  and  the  disciple .  of  the  deceased  should  be 
allowed  to  take  whatever  share  belonged  to  his  Guru. 

(2.)  The  Jati,  who  became  a  disciple,  first  of  one  and  then 
of  another  Guru  by  the  ceremony  called  '*  SipujV  cannot  be 
M 
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considered  to  have   deserted  his  first  Gnm.     He   still   calls 
himself  by     the  oame  which  his  first    Gum  gave  him. 
He  canDot   therefore  bo   considered  to  have  forfeited  his 
right  of  inheritance. — Surat,  29th  September,  1849* 
Authority. — Mit.  Vyav./.  59,  p.  1,  /.  13. 


Q,  2. — A  Guru  of  tho  Sr&vaka  sect  has  applied  for  a 
certificate  declaring  him  to  be  the  heir  of  a  disciple  of  his 
Guru-BhnA.  Tlio  applicant  has  kept  a  woman.  Is  his 
right  to  inherit   from  tho  deceased  affected  by  this  circom- 

stanco  ? 

A, — A  Guru  is  like  a  Sanuyasl,  and  fornication  on  his 
part  is  contrary  to  the  S&stra  and  the  usages  of  the  Jaina 
sect.  A  Guru  addicted  to  such  a  vice  forfeits  his  right  of 
inheritance. — Snrat,2Sih  October,  1850. 

ArTHORiTiES.--(l)  Mit.  Vyav./.  59,  p.  1,  /.  13;  (2)  Yog«  Chandriki. 


SECTION   1— HEIRS  TO  A  NANAK  SHAHI. 

Q,  1. — A  man  of  the  Nanak  Shahl  sect  died.  There  are 
his  Giiru-Sishyas  and  Guru-Bhafts.  Which  of  these  shoold 
be  considcM'cd  liis  heir  ? 

A. — 'J'lio  sect  founded  by  Nanak  Shahl  is  not  recognized 
by  tlio  Sastra.  It  has  recently  come  into  existence.  Tho 
persons  i»f  tliat  sect  are  Sudnis,  whoso  property  cannot  bo 
inhtritiMl  cither  by  their  Gurus  or  Sishyas,  and  others 
(•(»iinc(ti.'d  merely  by  the  similarity  of  their  tenets.  Th^ 
property  should  be  taken  possession  of  by  the  Sirk&r. — 
Vituiut,  \fh  Jill  I/,  1851. 

ArriiORiTY. — Vvav.  May.  p.  142,  /.  2. 

UrM  \KKS. — ).     Re!;ardin<:  tlio  tenets  ami  history  of  the  XAnak  Sh&hb, 
Sn-  II.  H.  Wilson.  Works.     I'M.  R.  Kost,  Vol.  Up.  267, n. 

J.  The  .S'lstri  seems  to  intend  that  tho  Nanak  Shrihi,  being  Sudraty 
ennnot  he  ])l:irei1  iintler  the  nile^  n-^Rrdin;;  the  inheritance  to  a  SannyM. 
r»ut  it  hy  no  niertuH  follows  that  for  this  roHson  the  property  is  to  be  eon- 
sidi'rrd  lieirli  >s.  According  to  uhat  hns  heen  ^aid  in  the  Intro«lurtorT- 
Krniark  to  (  li.tpU'r  V.,  Ser  1,  th«'  case  oii^ht  to  he  decided  according  to 
♦  hf  riivfom  "t  the  sect. 
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SECTION  5.— MANBQAU. 

Q.  1. — There  are  two  sects  of  ManbMus.  The  indivi- 
duals of  the  one  lead  a  life  of  celibacy,  and  the  individuals  of 
the  other  marry.  Among  the  former,  are  preceptors  and 
disciples  the  heirs  of  each  other  ?  and  among  the  latter,  are 
sons  and  other  relations  the  heirs  ? 

A. — There  is  no  provision  in  the  Sastra  regarding  the 
sect,  and  the  question  therefore  must  be  decided  according 
to  the  customs  of  the  sect. — Ahmednuggury  27^  October , 
1848.  

Q.  2. — Can  a  disciple  of  the  "  Malri"  caste  be  the  heir  of 
a  Manbh4vini  (a  woman  who  had  embraced  the  tenets  of 
ManbhM)  ?  ' 

A, — If  the  man  of  the  Malri  caste  was  made  a  disciple  ac- 
cording to  the  custom  of  the  sect,  he  can  be  the  heir. — 
Khandcsh,  Wth  October,  1852. 

Q.  3.— A  "  Guru  Bahlni"  of  a  man  of  the  Manbhail  sect 
died.  He  claims  her  property.  Can  it  be  given  to  him  even 
if  the  Guru  is  said  to  be  living  in  another  country  ? 

A. — There  is  nothing  in  the  Sistras  regarding  the  sect. 
Their  customs,  therefore,  whatever  they  may  be,  should  be 
respected. — Ahincdnuggur,  IGth  October,  1850. 

Q.  4. — A  woman  had  two  sons,  named  Saybowaand  Sukha- 
deva.  The  woman,  though  originally  a  Siidra,  adopted  a 
Manbhau  for  her  Guru.  Uer  younger  son  Sukhadeva  also 
chose  the  same  Guru,  so  that  according  to  the  custom  of  the 
sect,  the  mother  and  the  son  became  Gurubh4u  and  Guru 
Bahini  (brother  and  sister)  of  each  other.  Saybowa  had 
selected  a  different  Guru.  The  mother,  after  her  initiation 
into  the  sect,  built  a  house.  Subsequently  she  and  her  son 
Sukhadeva  died.  The  latter  has  loft  a  disciple.  By  the 
custom  of  the  Miinbhau  sect  a  Gurubhfiu  becomes  heir. 
The  question  therefore  is,  whether  the  disciple  of  Sukhadeva, 
who  was  the  GurubhaA  of  his  mother,  or  the  son  of  Say- 
bowa should  inherit  it? 
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A, — According  to  tlie  Sastra,  the  son  or  the  'grandson  is 
tlie  heir  to  the  property  of  his  mother, — Khamdesh^  \Oih 
February,  1851. 

Authority  not  quoted. 

SECTION  6.-HEIRS  TO  A  VAIRAGI. 
Introductory  Remark. 

Regarding  the  history  and  tenets  of  the  Vair&gfs,  See  H.  H.  Wilsoo 
Works.    Ed.  R.  Host,  Vol.  I.  p.  194  ff. 

Regarding  their  eustoms  also,  Steele,  Law  of  Caste,  p.  109. 

The  Vairugis  are  Vni>hiiava  mendieantw,  following  either  the  doctrines 
of  Uumannuda  or  of  Niiiihiiditya,  Kabir,  DddA,  and  other  teachers.  They 
receive  Stldras  and  women  into  their  commnnity,  and  for  thi«  reason  they 
can  neither  he  considered  real  SannyAsis,  nor  be  subjected  to  the  laws  of 
the  DlinrmaKiistra.  It  would  howovcr  teem  that  the  married  Bhat 
Vairng^s,  mentioned  by  Mr.  Steele,  form  an  exception,  and  are  simply 
Grihasthas  or  householders. 


SECTION  (ill).— THE  DISCIPLE  (/i). 

Q,  1. — Who  is  the  hoir  of  a  doceascd  Vairdgl  ? 

A.  —  It' the  docoased  has  left  any  property,  his  disciple, 
and  it*  there  is  nu  diseiple,  one  of  his  sect  will  be  the  heir. 
A  N'airtiLri,  however,  can  give  away  his  property  to  any  one 
he  eliooses. — 6'"/vi/,  l.</  Auiju.^f,  1845. 

Authority  not  quoted. 

Kkmarks. —  1.  »SV"  Steele.  Law  of  Caste.  |).  109,  1st  Eil.  ;  p.  103, 
2iid  Kdii. 

2.  A  Vjiiragi  may  retain  his  property,  Jat^a/inath  Pat  v.  Bidyamamd^ 
1  Heutrul  L.  K,  A   S.  C  111. 

Q,  *J. — C;m  M  disciple  of  a  Vairftg-i  be  his  heir  ? 

.4.  -The  S.i'-tra  tjikes  coj^nizance  of  the  succession  bv  a 
disciple  (»f  a  SMniiy.'i>i.  but  not  of  a  Vairag!.  The  custoniy 
therefore,  should  be  tlie  rule  in  the  case  of  the  latter  sect. 

Aurhority  not  (piotctl. 

•  a^    A  disciple  ulio  I('a\es  liis  Cjuru  without  permitsion  and  go«s  away, 
nLoiitr^tin;:  an  iiitt'titi'iu  to  be  nermnu'-ntlv   abiient,   is  not  entitled  to  a 
sli:ii»-  \\\  the  auv'i'i'SNioii.  Suttqun  Chund  <•/  al  \.  (iojynl  Gir  et  a/,  4  N.  W.  P. 
R    101 
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Q,  3. — One  Bhagv&nd&s  performed  the  funeral  rites  of 
the  deceased  Atmaram  Bava  Vairftgi.  The  heads  of  the 
Vairag!  sect  called  the  "  Mahants,"  who  had  come  on  the 
occasion,  recognized  Bhagvdndas  as  the  successor  of  the 
deceased.  Should  he  or  the  sister  of  the  deceased  be  consi- 
dered the  heir  ? 

A. — According  to  the  usages  of  the  sect,  Bhagv^nd&s  is 
the  heir,  by  reason  of  his  being  a  properly  qualified  disciple. 
The  sister,  though  a  Sapinda  relation,  is  not  the  heir. — 
Ahmednnggtir,  let  November^  1847. 

Authority  nut  quoted. 

Rrmark. — Sec  Mohwit  Sheoprokash  Doss  v.  Mohunt  Joyram  Doss, 
5  C.  W,  R.  57,  Mis.  A.     

Q.  4. — There  were  two  half-brothers  of  the  Vairftgl  sect. 
One  of  them  held  a  certain  estate.  On  his  death  his  son 
succeeded.  On  the  death  of  the  son,  the  other  brother  came 
into  possession.  On  his  death,  his  son-in-law  succeeded 
and  remained  in  possession  for  about  16  years.  He  per- 
formed the  funeral  rites  of  his  father-in-law.  The  brother 
who  first  succeeded  to  the  estate  left  a  daughter.  She  has 
applied  for  a  certificate  of  heirship.  Can  her  claim  be 
admitted  ? 

A. — According  to  the  usages  of  the  Vairiigi  and  the  Gosav! 
sects,  a  virtuous  disciple  has  a  better  title  to  succeed  than  a 
'*Sapinda"  relation.  The  disciple  who  performed  the  funeral 
rites  of  the  deceased  will  therefore  inherit,  if  he  be  a  virtu- 
ous man.  The  claim  of  the  deceased's  niece,  who  applies 
for  a  certificate,  should  be  rejected  as  being  contrary  to  the 
usages  of  the  sect. — Ahmednuggur,  \Zth  August,  1847. 

[Note. — The  adopted  son  of  a  Vairagi,  who  yet  minglei  in  worldly 
affair*,  may  succeed  to  his  property,  Mohunt  Mudhoobun  Doss  v.  Hurry 
Kishen  Bhunj,  C.  S.  A.  R.  for  1852.  p.  1069.] 


(2).-GURU. 
Q.  1. — Can  the  Guru  of  a  deceased  Vair&g!  be  his  heir? 
A. — Yes. — Khnndeshy  hih  Februai-y,  1857. 
AuTHORiTiKS.-Cl)  Viram./.  309,  ;>.  2,  /.  10;  (2)  Vyav.  May.  p.  142. 
17. 


270  HEIRS   TO  A   JATI.         [■x.L,CH.T.^6(t},%.l. 

Remark. — If  such  is  the  custom  of  the  caste,  and  not,  as  the  ^Aatri 
seems  to  think,  according  to  the  Dharmaadstra.    See  J^igdcamnd  Qou 
V.  Kessub  Numi  Gosamee  et  al,  C.  W.  R.  for  1864,  p.- 146. 


(3).— THE  FELLOW  STUDENT. 

Q.  1. — Can  tlie  Gurubhilu  be  the  heir  of  a  deceased 
Vairugl  ? 

A, — Whatever  property  may  remain  after  the  performanoe 
of  the  obsequies  of  the  deceased  should  be  made  over  to  the 
Gurubhau,  if  the  disciples  are  not  to  be  found.*^  J Amednui^- 

ynr,  lOih  April,  184G. 

Authority  not  quoted. 

Q.  2. — A  Vairagf  of  the  Rama  vat  sect  died.  There  are  his 
nephew  and  a  Gurubhau.     Which  of  these  will  be  the  heir  f 

A, — According  to  the  customs  and  usages  of  the  sects  of 
tlio  Vairagis  and  the  Gosavis,  the  Gurubh&ii  will  be  the  heir.— 
Ahmcdnwj'juvy  1G//a  January^  1849. 

Authority  not  quoted. 


(•!).— THE  FELLOW  STUDENT'S  DISCIPLE. 

Q.  1. — Can  a  disciple   of  a   Gurubhau  be  the  heir  of  a 

airagi  : 

^1. — No  one  can  l)e  the  heir  of  a  Vair&gt  except  his  im- 
moiliato  disciple.  If  none  such  is  to  bo  founds  Government 
should  take  the  property  of  the  deceased,  after  defraying  the 
oxponsos  of  his  funeral. — Ahmedninj^Hrj  1815. 

Authority  not  (juoted. 

Kkmark. — Contradicted  by  the  answers  to  the  preceding  Questions. 

Q.  2. — Can  a  Vairagt  marry  ?  and  can  his  wife  be  his 
legal  heir  y 

A, — Marriages  are  allowed  among  the  Vairilgis,  and  the 
wife  of  one  of  that  .sect  is  his  leg.d  heir. — Ahniednug^jnr,  6ih 
April,  184G. 

Authority  not  quoted. 
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CHAPTER  VI. 

PERSONS  DISABLED  TO  INHERIT  (a). 
SECTION  1.— PERSONS  DISEASED  IN  BODY  OR  MIND. 

Q.  1. — A  man  has  been  blind  of  both  eyes  for  about  16 
years.  He  lives  with  his  son.  The  son  incurred  some  debt 
for  the  support  of  his  family.  A  creditor  attached  the 
son's  house,  which  was  his  ancestral  property.  The  blind 
father  applies  for  the  removal  of  the  attachment.  Should 
it  be  granted  ? 

A. — If  the  blindness  of  the  father  is  not  curable,  he  can 
only  claim  maintenance.  He  has  no  right  to  the  property, 
and  consequently  his  application  is  not  admissible.  The 
debt,  which  was  incurred  on  account  of  the  family,  must  be 
paid  from  the  property  of  the  family. — Alunednugger^  9th 
October,  1 850. 

•     Authorities. — (1)  Vya?.   May.  p.  161,/.  Sand  7 1  {See  Auth,    5); 
VJ)  p.  1G4,  /.  6 ;  (3)  p.  175,  /.  8 ;  (4)  /.  19,  p.  2.   1.3;   (6*)  Mit.    Vyav. 
/  60,  ;,.  1.  /.  13:— 

**  '  An  impotent  person,  an  outcast  and  his  issue,  one  lame,  a  mad  man, 
an  idiot,  a  bhnd  man,  and  a  person  afflicted  with  an  incurable  disease,  as 
well  as  others  (similarly  disqualified]  must  be  maintained  ;  excluding;  them 
from  participation.'  *  An  impotent  person,*  one  of  the  third  gender  (or 
niMiter  sex.  *  An  outcast,'  one  guilty  of  sacrilege  or  other  heinous  crime. 
*  His  issue,*  the  offspring  of  an  outcast.  *  Lame,'  deprived  of  the  use  of 
his  feet.  *  A  mad  man,'  afflicted  by  any  of  the  various  sorts  of  insanity,  pro- 
ceeding from  air,  bile,  or  phlegm,  from  delirium  or  from  planetary  influ- 
ence. *  An  idiot,*  a  person  deprived  of  the  internal  faculty,  meaning  one 
incapable  of  discriminating  right  from  wrong.  *  Blind'  destitute  of  the 
vi'tual  organ.  *  Afflicted  with  an  incurable  disease,'  affected  by  an  irremr- 
diable  distemper,  such  as  marasmus  or  the  like."  (Ch.  II.,  Sec.  10, 
paras.  1,2)  Under  the  term  **  others  "  are  comprehended  one  who  has 
entered  into  an  order  of  devotion,  an  enemy  to  his  father,  a  sinner  in  an 
inferior  degree,  and  a  person  deaf,  dumb,  or  wanting  any  organ.  (Cole- 
brooke  Mit.  p.  :j60;  Stokes  U.  L.  B.  4;V»). 


(a)  The  Smriti  Chandrika,  Ch.  V.,  p.  9,  teaches  that  the  epithet 
'  incurable'  being  attached  only  to  '  disease/  the  other  qualifications 
though  not  congenital  or  permanent,  exclude  if  apparent  at  the  time 
of  partition  (becoming  possible). 
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Remark. — In  the  case  of  Baboo  Bodhnarain  Singh  v.  Baboo  Omrao 
Singh,  13  M.  I.  A.  519,  it  was  admitted  that  a  woman's  inaaoity  at  the 
time  of  her  mother's  death  excluded  her  from  the  inheritance,  but  opened 
it  to  her  sons.  See  also  Prem  Xarain  Singh  v.  Parasram  Singh,  L.  R.  4 
In.  A.  105.  At  I  Borr.  453,  (Daee  v.  Poorshotum  Gopal,)  it  wai  ruled  that 
a  blind  widow  docs  not  succeed  to  her  husband's  property.  In  the  case  at 
2  Macn.  II.  L.  42,  it  is  not  specilied  whether  a  son,  excluded  in  favor  of  a 
daughter,  was  insane  from  birth  or  not.  In  Colcb.  Dig.  Bk.  V.,  T.  320, 
321,  32(3,  331  Comm.,  Jagannath  seems  to  contemplate  the  defect  that 
excludes  as  congenital,  though  it  is  not  so  stated  ;  and  so  as  to  blindness 
and  lameness.  In  the  present  case,  the  property  having  actually  vested, 
the  texts  cited  do  not  seem  to  deprive  the  owner.  The  answer  to  the  next 
question  api)eArs  equally  applicable  to  this  one.  At  C.  S.  D.  A.  R,  for 
1854,  j)age  244  {Musst.  Bafgnrinda  et  al  v.  JjqI  Bnhadoor  et  al)  it  is  ruled 
that  subsequent  insanity  does  not  cause  a  forfeiture.  See  Introduction  to 
Book  I.  ad.  Jin. 

Q.  2. — A  blind  man  inlicrited  certaiu  property.  It  cannot 
be  ascertained  whether  he  and  his  brothers  have  separated. 
A  re  the  blind  man's  sons  and  brothers  entitled  during  his  life- 
time to  take  the  management  of  the  property  into  their 
hands  ? 

A, — The  SAstras  do  not  provide  that  a  blind  man  maybe 
dispossessed  ot*  his  property.  If  he  is  unable  to  take  care 
of  the  property,  those  who  are  united  in  interests  with  him, 
as  his  brothers  and  sons,  have  a  riglit  to  Uike  cliarge  of  it. — 
Puo;///,  l^UJi  Jann'ii'ij,  181-"). 

AirnoRrriEs.— (1*)  Mitakshara/.  (JO,  p.  1,  /.  LS,  {See  Ch.  VI.,  Sec. 
I,  Q.  1   :  (2»)  Mit.  Vvav./.  (JO,  ;,.  i>,  /.  7  :— 

**  Hut  thrir  sous,  wliether  lf;;itimiito  or  the  offspring  of  the  wife  by  m 
kinsuiau.  are  entitl(;<l  to  allotments,  if  free  from  similar  defects."  (Cole* 
hrooke,  Mit.  ;i.  'M\'.\  ;  St  )kes  II.  L.  B.  •ir>7.) 

Kkm.\kks. —  1.  If  the  nmii  was  Uind  at  the  time  the  inheritance  would 
havi*  dovolved  upon  liini,  that  cirenmstance  would,  according  to  lome 
()])inions,  art  as  a  disiptalitinition.  ^>^,  however,  the  cases  noticed  under 
the  head  '*  I'rrsons  ilivipialitied  to  inherit/*  in  the  Introduction.  Only 
M)iis  hy  l)irth  and  Kshat^i\a^  are  mentioned  as  taking  the  phice  of  a  dis* 
rpialit'ii'd  lather,  not  sons  hy  adoption.  His  sons,  if  he  had  any,  would 
takf  his  >hare. 

'2.  In  Bengal  it  was  ruU'd  that  a  >on  born  to  a  deaf  and  dumb  man 
al'ti-r  the  t;rainlt'!itlii'i*v  deatli  ronld  not  inherit,  Parethmnni  Dasi  r. 
I)  nnnath  Lhis,  \  H.  n^'    I.    K     A    S.  (.,  117    In  the  case  of  fTo^oo  BodA- 
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narain  Sin^h  v.  Baboo  Omrao  Siii:;h,  at  13  M.  I.  A.  519,  it  wns  admitted 
that  a  wumaii's  insanity  at  the  time  of  Iier  mother's  death  excluded  her 
from  succession,  but  oj)cne(l  it  to  her  sons. 

Q.  3. — Can  a  man  chiiru  a  share  of  bis  ancestral  proporty, 
if  he  is  not.  completely  blind  ? 

A. — A  man  not  completely  blind  docs  not  forfeit  his  right 
to  a  share. — linfnac/hen'jj,  12fh  Decfmher,  1850. 

Authority. — Vyav.  May./).  IGl,  /.  5. 

Remarks. —  1,  For  the  oastras  mention  only  a  Blind  man  as  unfit  to 
inherit.  See  the  definition  of  *  a  hhnd  man*  iu  the  passage  of  the  Mii&k- 
shara  quoted  under  Q.  1. 

2.  For  the  Bengal  Law,  See  Mohesh  Chunder  Roy  et  al  v,  Chunder 
Mohun  Roy  et  al,  23  C.  W.  R.  78. 

Q.  4. — A  man  was  born  lame.  The  creditors  of  his 
brothers  having  obtained  decrees  against  them  attached  the 
property  of  the  family.  The  lame  man  has  filed  a  suit  for 
the  removal  of  the  attachment  from  a  portion  of  the  property 
alleged  to  be  his  share.  The  question  is,  Nvhether  a  lame 
man  can  claim  his  share  of  tiie  common  property  at  a  time 
when  he  is  about  to  be  deprived  of  maintenance  ? 

A. — A  sufficient  means  of  maintenance  should  be  reserved 
for  the  lame  member  of  the  familv,  and  the  rest  sold  for  the 
satisfaction  of  the  decrees  of  the  creditors. — Uidnaju'ij  I9fh 
M'lf/y  1853  ('(). 

Al'THobitiks.— (I)  Vyav.  Mny.  ;,.  IGl,  /.  .\  (See  Auth.  2) ;  (2»)  Mit. 
\^av.   /.  GO,  ;;.  1,  /.  13,  [Sn^  Ch.  VI.,  Sec.  1,  Q.  1). 

Q,  5. — If  a  man's  brotlu'r\s  son  is  affiicted  with  black  lep- 
rosy, can  he  claim  his  share  of  the  family  property  from  his 
uncle,  who  i^i  united  in  int(*rests  with  him  ?  If  not,  can  his 
mother  claim  it?  If  neitlurcan,  will  it  be  obligatory  upon 
the  uncle  to  support  the  mother  and  her  son  affected  with  the 
disease?  If  the  share  which  they  otherwise  would  have  claimed 
is  not  sufficient  to  provide  a  suitable  maintenance  for  them, 
can  the  uncle  be  obliged  to  make  it  up  from  his  own  means? 

ia)  This  and  other  cases  of  miintinancc  arc  tliscu^isoil   in  Lakshman  v. 
Satyabhamaboi,  Bom.  II.  C.  P.  J.  F.  fur  1^77.  p.  349,  3G2,  to  the  effect 
th»t  the  active  memhers  mny  deal  \>ith  the  nhole  property  in  honest  trans- 
actioni  for  the  common  benefit. 
35 
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4. — A  person,  afflicted  with  black  leprosy,  and  his  motlier 
have  no  right  to  any  share.  If  the  share  which  woald  have 
fallen  to  them  is  not  sufficient  to  provide  a  suitable  mainte* 
nance  for  them,  the  uncle  must  make  it  up  from  his  own 
means. — Rufnaglrif  Ist  Ainjiist,  1855. 

AuTHORiTiBs.— (l*)Mit.  Vyav./.  60,/?.  ],/.  13,  (Sm  Ch  VI., Sec.  1. 
Q.  I);  (2)  Vyav.  May.  p.  IGl,  /.Sand  8,  (SwAuth.  1) ;  (3)  p.  164 J.  I:— 

Devala  ;  **  When  the  father  is  dead  (as  well  as  in  hia  lifetime),  an  im- 
potent man,  a  leper,  a  mad  man,  an  idiot,  a  blind  man,  an  outcast,  the 
offspring  of  an  outcast,  and  a  ]>erson  fraudulently  wearing  the  token  (of 
religious  mendicity)  are  not  competent  to  share  the  heritage."  (Bom" 
daile./j.  133;  Stokes  ILL.  B.  K'l^) 

Rtmakk. — It  iH  only  in  n  vii-ulent  form  that  leprosy  ditquaUfiet, 
Muttuvelaywla  v.  Parofukti,  M.  S.  R.  for  l^rtO,  p.  239, 

Q.  6. — Can  a  dunib  or  a  raad  man  claim  the  property  of 
his  ancestors,  or  dues  his  claim  extend  to  a  maintenance 
only?  Should  tlio  piT.^ons  so  defrctive  be  married?  If 
they  die  leaving  widows,  have  their  widows  the  same  right 
of  adoption  as  utlior  widows? 

A. — If  a  p(Ts^»n  is  mad  or  dumb  from  the  time  of  his  birth, 
he  cannot  claim  the  pruprrty  of  hia  ancestors,  though  he  may 
claim  a  maintenance  fr^m  it.  There  is  no  objection  to  a 
person  of  this  d<'scri])ti()n  Ix'ing  married.  Ilis  widow  may 
adoj)t  a  son. —  TtinnHy  "l^Uh  ./'/,///in*7,  1*^0  7. 

AuTHoRiriKs.— "  I;  Mit.  Vyav./.  (10,  y,.  L  /  13,  {Sec  Ch.  VL,  Sec.  1, 
Q.  ];    *J*:/.  G0.;>.  :>. /.  4  :— ' 

**  For  Mann  sins:  It  is  tit,  that  a  ui^e  man  should  give  all  of  then 
food  and  raiment,  without  ^tint,  to  the  hest  of  his  power;  for  he  who 
gives  it  not  sludl  he  deemed  an  outcH>t.'*  uMhihi  I\.  *2(>'2)  ;  Colebfooke 
Mit.  ;;.  MA,  Ch.  IL.  Sec.  1').  para.  5  ;  Stokes  II.  L.  IL  4:»fi.) 

!3»i  Mit.  V>HV.,/.  r>n.  ;i.  2,  /.  1-2  :  — 

"  Their  ehihlless  wives  <'ondurtIii^  thtin>elvrs  arij.'ht,  must  be  tnppott- 
fd  (rt  ."    'Cohh..  Mit.;».  :fKH.  Ch.  II  .Sec.  10.  p.  H;  Stokes  11. L.B. 457.) 

Rem  ARK.— There  is  no  s])((mu]  ride  rejranlinjr  adoptions  to  be  nado 
by  the  vwdowH  of  n»rn  evehtded  from  iidit  ritnnee  ;  hut  .SV  Q.  J,  and 
Mit.  Ch.  IL,  Ste.  10.  /•/.  I),  quoted  uudi-r  (^  S.  If  the  excluded  pertOB 
cannot  adopt  no  as  to  irive  i  heritahleriirht,  neither,  it  would  !ieem,caDhu 
widow.      S'*^  Q,  ^. 

[a]  Gangnhhtti  v.  \'/ro  MunKhvnr  ft  nf,  ">.  \.  No.  9i  of  lS73t  BoiO. 
H.  C.  IV  J.  K  for  1^73,  No.  'Jo. 
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Q,  7. — A  deceased  person  has  left  a  son  who  is  insane. 
His  nephew  has  applied  for  a  certificate  of  heirship.  Can  it 
be  granted  ? 

A, — As  the  son  is  insane,  and  as  the  nephew  and  he  are 
united  in  interests,  there  is  no  objection  to  the  nephew 
being  declared  an  heir. — Rutnagiri,  20th  August,  1846. 

Authority.— Mit.  Vyav./.  60,  p.  I,  /.  13,  {SeeCh.  VI.,  Sec.  1,  Q.  I). 

Remark. — Subsequent  insanity  does  not  cause  forfeiture,  Muist,  BaU 
poviftda  et  al  v.  Lai  Bahadoor  et  al,  Calc.  S.  R.  for  1854,  p.  244. 

Q,  8. — A  son  of  an  insane  Sudra  has  brought  an  action  for 
the  recovery  of  certain  immoveable  property,  consisting  of 
land  held  in  Inam  and  other  tenures,  alleged  to  belong  to  his 
grandfather.  The  question  is,  whether  he  has  a  right  to  do  so  T 

A, — A  son  of  an  insane  person  has  a  right  to  sue  for  the 
recovery  of  immoveable  property  of  his  grandfather. — Tanna, 
SOth  October,  1856. 

AuTHORniEs.  — I.  Mit.  Vyav./.  50,  p.  1,  /.  7,  {See  Chap.  II.,  Sec.  I, 
Q.  1);(2*}/.  60.p.  2, /.  7:- 

"  The  disinherison  of  the  persons  above  described  seeming  to  imply  dii- 
ioherison  of  their  sons,  tlie  author  adds  :  But  their  sons,  whether  legiti- 
mate, or  the  offspring  of  the  wife  by  a  kinsmen,  are  entitled  to  allot- 
ments, if  free  from  similar  defects.*'  (Colebrookc,  Mit.  p.  363,  Chap.  II., 
Sec.  10,  para.  9;  Stokes  U.  L.  B.  457.) 

Remark. — In  Calcutta  it  has  been  ruled  that  a  man  having  been  disqua- 
hfied  when  the  succession  opened,  his  sons  not  then  born  or  begotten  are 
also  excluded  from  the  inheritance,  PareshmaHi  Dasi  v.  Vinanath  Das9, 
1  B.  L.  R.  117  A.  C;  Kalidas  J)as  et  al  v.  Kiishna  Chandra  Das,  2  B. 
L.  R.  103  F.  B.     See  Coleb.  Dig.,  Bk.  V.,  Ch.  V..  T.  320. 


SECTION  2  —ILLEGITIMATE  CUILDREN  (a), 
Q.  1. — Can  an  illegitimate  sou  of  a  deceased  Gujar&tht 


(a)  In  the  case  at  12  M.  I.  A.  203  {MuUusawmy  Jagavera  Yettappa  ▼. 
Vencataswara  Yettaya),  a  maintenance  \^as  awarded  to  an  illegitimate  ton 
of  A  brother.  An  illegitimate  son  of  a  Khatri,  one  of  the  three  regenerate 
castes,  by  a  S(!^(Ira  womnn,  cannot  succeed  to  the  inheritance  of  his 
putative  father,  but  is  entitled  to  maintenance  out  of  his  estate,  Ckuoturya 
Rm  Murdun  Syn  v.  Saheb  Purhulad  Syn,  7  M.  1.  A.  IS.  The  child  of  ao 
incestuous  intercourse  has  no  right  of  inheritance,  D.  ParUi  Noyudu  v.  D. 
Bungaru  Nayadu,  4  M.  H.  C.  R.  204;  nor  has  the  child  begotten  in 
•dnltery.  See  p.  140,  supra;  Rahi  v.  Govind,  In.  L   R.  1.  Bom  97. 
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Brahman  succeed  ns  a  log-ol  heir  to  his  property,  when  there 
is  no  otli^r  heir  of  the  duceased  ? 

A. — An  ille;^itiin:\to  son  of  a  Brahman,  a  Kshatriya,  or  a 
Vaisva,  cmnot  be  a  lej^^al  heir  of  his  father,  lie  and  his 
mother,  if  well  l^ehaved,  q-aw  claim  a  maintenance  only  from 
the  property  of  the  deceased.  The  rest  of  the  property 
should  be  given  to  the  Snpinda  relations.  If  the  property 
belongs  to  a  learned  Brahman,  it  shonld,  in  the  absence  of 
relations,  be  given  to  learntd  Brahmans.  A  king  has  a 
right  to  take  intestate  property  when  it  does  not  belong  to 
ft  learned  l»r;"ihnian. — AIi:,itiln'((jf]fti',  23i\l  Srpfcmber,  1847. 

AuTHORiTirs.  — fli  M:tini  IX.  IV.,  (See  Anth.2);  (2*)  jMit.  Vyav. 
/.  05, /)  1./.  11,  (SVelMi.  II.,  Srr.  ;i.  Q.  l);  {li*)  Vyav,  May.  p.  HO, 
^  l,(.SeeCh.  ll.S.r.  l-j,  I.  A.  1.  (}.  l,i. 

Ubmvrk. — At  pr.  sf'U  a  Iir.il.nrujN  property  escheats  to  the  Crown. 
S:2  Jitr.,  Hi.  U.  L.  i>.  1  H.  Noto   a  .  Ith  IM.  See  aha  Chap.  II.,  Sec.  3. 
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Q.  2. — A  Djalnnan  dif  d  vriiliont  male  i.s?5uo.  A  '' Sapinda' 
relati')n  of  his  p.-rl-rin -d  ]:':<  funeral  rites.  The  deceased 
has  L.'fD  tlirLO  S'-n.^  by  ri  kept  woman.  They  alleged 
that  thev  rr-ncl-r  d  n-rfal  Sfrvico  to  the  deceased,  and 
obtained  from  him  iii(\Lriir  of  his  pr.>p(»rty.  In  support  of 
this  allL'GTatioa  tlr.-v  hiv-  n>d  )Cn!n  Mitirv  evidence  to  adduce. 
"Wiio  i^honld  b:'  c  .:i<id -n  d  the  heirs?  tho  sons  or  the 
''Sapiridi"  n-lati  )!i<  w\\  •  iKrf>rm(.'d  the  fnneral  rites? 

A. — The  snn  'fa  v/..in.i:i  kept  l»y  a  man  of  tho  Bnlhman, 
ir-!ia!riva,  (ir  \';ii>\a  ( a<rr<.  eannnnt  be  his  heir.  With  re- 
L^ird  r<)  tli">;:^  ilir.'e  e;!--:  '<  a  rtli;i'>]i  of  a  deceased  person  is 
hi-  !i  ir.  If  a'l  iil  -Lrrtijin:!*  .«'»:»  of  anv  <>f  lhe?e  castes  be  a 
i> -In!  ^.Tv  mi,  li"  niivbi'  alluwrd  a  suitable  maintenance. 
11  '  i'\'.i  al-o  !;•  ;>  \\\\  .;  n.:*  j/roj*  -riy  llie  deceased  may  have 
jiiv -n  liiai  i:i  f.\i'  ;.;.:.  I;i  ilic  cas^?  undrr  reference,  the 
b  »:i-  (*  ".il  I  n-.l  [):-.'tlii  •  any  d  i-jum-.-ntary  evidence  to  provo 
th.*a!l'gNl  gilt,  and  a-;  a  L'lft  of  this  kind  would  not  bo 
h'g  .1,  the  s  )\\<  rami- 1-  b  ■  (-..n^id  r;  dtln.-  heirs  of  the  deceased, 
bui  if  they  an;  ulndicnl  .-crvant.-,  tiicy  may  bo  supported.— 
Tanna,  18 17. 
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Authorities.— (1*)  Mit.  Vyav./.  55,  p.  1,  /.  11,  {SeeCh,  II.,  Sec.  3, 
Q.  1  ;  (2*)  Vvav.  May.  p.  HO,  /.  1,  (See  Cli.  II.,  Sec.  14.  I.  A.  1,  Q.  1). 

Ukmakks. — 1.  If  it  could  be  proved  that  the  deceased  had  made  a  gift 
of  his  property  to  his  illegitimate  sons,  the  gift  would  be  legal,  since  an 
unmarried  man  may  do  what  he  likes  with  his  property. 

2.  A  man  of  one  of  the  superior  castes  may  make  a  grant  to  an  illegi- 
timate son  for  his  maintenance,  which  an  after-born  legitimate  son  cannot 
disturb,  Rajah  Parichat  v.  Zahin  Singh,  L.  R.  4  In.  A.  159. 


SECTIOiN  3.— PERSONS  LABOURING  UNDER  MORAL 

DEFICIENCIES. 

a.— THE  ENEMY  OF  HIS  FATHER. 

Q.'l. — A  father  s«ays  that  his  son  is  inimically  disposed 
towards  him ;  that  ho  not  only  abuses  him,  but  assaults 
him,  and  threatens  him  with  death ;  that  ho  once  actually 
attempted  his  life  and  drove  him  out  of  his  house,  telling 
him  to  perform  the  Sraddha  of  his  p^nindfather  in  a  temple; 
that  he  is  very  ignorant  and  has  dissipated  a  good  deal  9f 
the  ancestral  property  ;  and  that  if  a  share  of  property 
should  now  be  given  to  him  he  would  squander  it  also.  The 
father  therefore  wishes  that  his  son  should  not  be  allowed  to 
claim  a  share  of  his  property,  but  a  maintenance  only.  Sup- 
pose the  father  has  shown  that  certain  of  his  accusations  are 
6ub=itanti:illy  true,  should  the  son  therefore  bo  prohibited 
from  cliiminG:  a  share,  and  should  it  bo  decided  that  he 
couM  claim  nothing  more  than  a  maintenance  ?  If,  on  the 
contrary,  it  appears  that  the  father  hates  the  son,  and  con- 
trives to  deprive  him  of  the  share  of  the  property,  that  he 
abu'^es  and  assaults  his  son,  and  that  what  the  son  does  is 
merely  in  self-dufence,  can  the  son  then  claim  a  share  of 
the  ancestral  property  from  his  father  ?  AViiat  is  the  defini- 
tiun  of  enmity  towards  one^s  father  ?  and  is  aper.son  enter- 
taining it  to  be  deprived  of  all  share  in  his  father's  property 
only,  or  in  all  property,  whether  it  bo  his  father's  or  that  of 
his  ancestors  'i* 

ji, — A  person  who  entertains  enmity  towards  his  father, 
and  the  one  who  labours  under  the  defect  of  im potency,  &c., 
are  precluded  from  claiming  shares.     If  the  son  is  shown  to 
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be  ill-disposed  towards  his  father,  or  insane,  or  too  ignorant 
to  be  trusted  with  property,  he  cannot  claim  any  share,  but 
maintenance  only.  If  the  father  hates,  abuses,  and  assaults 
his  son,  and  the  son  does  the  same  for  self-defence,  be 
cannot  be  said  to  be  the  enemy  of  his  father.  If  the  father 
contrives  to  deprive  him  of  his  rights,  the  father  most  be 
considered  the  enemy  of  his  son.  If  the  enquiry  into  the 
matter  shows  that  the  son  is  not  an  adversary  of  his  father, 
he  can  claim  from  his  father  a  share  of  the  property  of  hia 
ancestors.  The  enmity  towards  one's  father  is  not  exempli- 
fied in  the  Sastras,  but  it  is  merely  said  that  a  son  who  hates, 
or  injures,  his  father  is  his  enemy  (a). — Butnagiri,  *24tth 
August,  1850. 

Authorities.— (I*)  Mit.  Vyav./.  60, p.  1,  /.  13,  (See  Ch.  VI.,  Sec.  1, 
Q.  I) ;  (2*)/.  60,  p.  1,  /.  7.  [See  Ch.  II.,  Sec.  1,  Q.  1) ;  (3)  Vyav.  May. 
p.  161,  /.  8,  (See  Auth.  1)  ;  (4)  p.  94,  /.  1  ;  (5)  p.  94,  /.  2,  [See  Auth. 
2);  (6)p.S4J.4  ;  (7)  p.  91, /.  2— 

"  The  father  and  sons  are  equal  sharers  in  houses  and  lands  deriTed 
regularly  from  ancestors;  but  sous  are  not  worthy  (in  their  own  right)  of  a 
share  in  wealth  acquired  by  the  father  himself,  when  the  father  ia 
unwilling.*'    (Borradaile,  p.  54  ;  Stokes  H.  L.  B.  48). 


*.— PERSONS  ADDICTED  TO  VICE. 

Q.  1. — A  man  has  a  son,  but  as  ho  was  addicted  to  gam- 
bling and  opium-eating,  the  father  has  constituted  his  grand- 
son his  next  heir.      Can  he  legally  do  so  ? 

A. — It  is  quite  legal  fur  the  father  to  disinherit  his  son  on 
the  ground  of  his  misconduct,  and  to  appoint  his  grandson 
to  be  his  heir. — Ahmedalnul,  7th  March ,  1856. 

AuTHORiTiKrt.— (r  Mit.  Vyav./.  45,  p.  2.  /.  8  ;  (2*)  Mit.  VyaT./.  60, 
p.  1,  /.  13,  (S^e  Ch.  VI.,  Sec.  1.  Q.  1) ;  \:^)  Vyav.  May.  p.  IRj,'/.  3  :— 

"  If  there  be  other  sons  endowed  with  good  qualities  the  inheritanca  is 
not  to  be  taken  by  a  vicious  one ;  for  says  Manu — *  all  those  brotbert  who 


(a)  "  Jure  etiam  pro  tncite  exheredato  habebitur  qui  grate  crimen 
mUerit  in  patrem  si  nulla  sunt  condonata  cut pae  indicia**  Grot.,  L.  II., 
0.  VII.  25,  and  the  references  to  the  Civil  Law.  Translation  : — "  He  it 
also  held  as  tacitly  disinherited  by  operation  of  law,  who  has  been  gnilty 
of  a  grave  offence  against  his  father,  there  being  no  proof  of  subtequent 
eondonatioQ. 
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are  addicted  to  any  vice  lose  their  title  to  the  inheritance.' "    (Borradaile, 
p.  132;  Stokes  H.  L.  B.  109.) 

Remark. — But  see  also  1  Str.  H.  L.  157. 


Q.  2. — A  Paradesl  had  acquired  some  moveable  and  im- 
moveable property  before  his  death.  He  had  a  wife  and  two 
sons.  One  of  these  sons  was  addicted  to  gambling  and  other 
vices.  He  contracted  some  debts  and  died.  The  property 
of  the  Paradesl  was  not  divided.  His  deceased  son  had  ac- 
quired no  property.  The  question  is,  whether  tho  creditor  of 
the  deceased  son  can  recover  the  debt  from  the  Paradesl*s  pro- 
perty ?  The  mother  of  the  deceased  son  states  that  her  son  was 
a  man  of  bad  character,  and  therefore  he  was  not  entitled 
to  any  share  of  his  father's  property.    Is  her  objection  legal  ? 

A, — The  sou  was  addicted  to  gambling  and  other  vices. 
The  debt  contracted  by  him  was  not  on  account  of  the  family. 
The  creditor  cannot  therefore  have  his  claim  satisfied  from 
the  deceased's  share  of  the  common  property.  The  objection 
of  the  mother  that  her  son  is  not  entitled  to  any  of  the  father's 
property  is  valid. — Khandenh,  7th  August,  1849. 

Remark. — See  the  preceding  case.  "  The  father  shall  not  pay  his  sons* 
debts  ;  but  a  son  shall  pay  his  father's."  Narada,  Part  II.,  Ch.  III.,  si.  1 1 ; 
so  held  in  the  case  of  Udaram  v.  Ranu  Panduji  et  a/ (11  Bom.  H.  C.  R.  76). 

Q.  3. — A  man  had  four  sons.  One  of  them  was  a  man  of 
bad  character.  The  father  therefore  excluded  him  from  all 
participation  in  his  property,  and  left  a  direction  in  his  will 
that  the  share  due  to  him  should  be  given  to  his  son.  The 
son  protested  against  the  validity  of  the  will  on  the  ground 
that  his  father  was  00  years  old  at  the  time  of  the  will,  that 
his  hand  used  to  shako,  and  that  the  will  does  not  bear  his 
signature.  Is  it  lawful  in  a  father  to  assign  only  maintenance 
to  his  son,  and  to  bestow  his  share  upon  his  grandson? 

A. — A  father  is  at  liberty  to  distribute  the  property  ac- 
quired by  himself  among  his  sons  in  such  a  manner  as  he 
pleases.  If  one  of  his  sons  is  insane,  or  addicted  to  vicious 
habits,  or  hostile,  or  disobedient  to  his  father,  he  cannot  be 
allowed  a  share  of  his  father's  property,  but  a  maintenance 
only.     His  share  would  properly  be  given  to  his  son.     The 
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will  is  not  invalid  merely  because  the  father  being  very  old 
could  not  sign  it  himself,  but  desired  some  other  person  to 
sign  it  for  him. — Ahmcdniujfjnry  2bfh  Jmiuarij,  1859. 

Authorities. — (1)  Vvav.  May.  ;^  IG3, /.  ,3,  (^5j3  Ch.  VI.,  Sec.  3.  b,, 
Q.  1)  ;  (2)  p.  ir>l,  /.  7  ami  S  ;  {.i)  /.  47,  p,  I,  /.  7  ;  (4)  /.  47,  p.  2,  /.  15; 
(5)/.  4G,  p.  2,  I.  2;  yC>)f.  o'\  p.  1.  /.  1  ;  (7)/.  22,  p.  1,  /.  2  ;  (8)/.  32,  p. 
1,  /.  9 ;  ['J)f.  .T2,  p.  -2,  /.  5  aii.l  8  ;  (10)/.  GO,  p.  1,  /.  13,  [See  Ch.  VL, 
Sec.  I,  Q.  1)  ;  (U)  Mit.  Vyav./.  GO,  p.  2.  /.  1  :— 

Narada  also  declares  : — '*  An  enemy  to  his  father,  au  outcast,  an  im- 
potent person,  and  one  who  is  addicted  to  vice,  take  no  share  of  the 
inheritance,  even  though  tliey  he  legitimate  ;  much  less  if  they  be  sons  of 
the  wife  hy  an  appointed  kinsman."   (Colebrooke,   Iidi.,  p.  i3Gl.) 

Rkmark.  -The  father  has  no  right  to  disinherit  any  one  of  his  sons 
withont  reason,  antl  ronscipimtly  a  will  to  this  etTect  is  void  according  to 
Himia  Law.  (.s'e?  Book  IL,  Ch.  L,  Sec.  2,  il  1-,  5.S.) 

c— ADULTi<:ui:ssi:s  and  incontinent  widows. 

Q.  1. — Can  a  man's  wife,  who  has  been  guilty  of  adultery 
lost  her  ea^te  and  left  her  liusbaud,  be  his  heir? 

.1. — If  tlie  eereinony  of  (Jhataspliota  (divorce)  has  been 
performed,  ilie  wife  eanuot  belhelieir. — Alimcdiiugrjur,  17th 
Jan(\  LSI*). 

Ai  TiioHiTY. — V^av.  May.  p.  l.'M,  /.  G  : — 

'*  The  wite,  faithful  to  h-r  husband,  takes  his  wealth  ;  not,  if  she  be  un- 
faithful ;  f  >r  it  is  declared  hy  Katyayana  :  -  *  Let  the  wi(h)w  succeed  to  ber 
hushamrs  wealth,  pio\ided  she  be  cliastc.'  "  (Dorr./;.  100  ;  Stokes  II.  L. 
B.  P4  ) 

Ukmaiik.  —  A  wife  guilty  of  a-lultery  cannot  inherit  from  her  husband, 
whethiT  the  (ihatasphot;  I  has  bieu  performed  or  not.  P.ut  there  must 
be  p')>itive  proof  or  at  least  rery  w?ll  fjroitmU'd  suspicion,  Ramsa  v.  Bhagi 
1  Bom.  H.  C.  R.  GG. 

Q.  2. — Can  t  he  wife  (»f  a  d('e(ased  VairaL^i,  who  forsook  him 
without  obtaini'ig  a  written  pormi-^sion  from  him,  and  con- 
dueted  herself  as  a  ])rostitute  for  12  ycar.s,  become  his  heir  f 

A. — Xo. — Plifirn-'ir,  10/A  M^irrh  ISoO. 

AiTMOFiiriKs.—  n  Mit.  V>av. /.  55,  p.  2,  1.6;  (2*)  Vyav.  May. 
p.  131,  /.  6,  ..S>e  Ch.  VL.  Sic.  :'..  r..  (i.  1.. 

Q.  •*]. — A  wi»l«iw  bore  a  son  two  years  after  her  husband's 
death.     Can  .*<he  ohiim  the  property  of  her  husband? 
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A. — A  widow  of  bad  character  has  no  right  to  claim  the 
property  of  her  husband. — Dharwar^  lOth  May,  1850. 

Authorities.— (1)  Mit.  Vyav.  /.  56,  p.  2, 1.  5;  (2*)  Vyav.  May. 
p.  134,  /.  6,  (Sj2  Ch.  VI.,  Sec.  3.c,  Q.  1.) 

Remark. — See  below  Q.  6,  Remark. 


Q.  4. — A  deceased  person  has  left  distant  cousins,  the 
descendants  of  the  fourth  ancestor,  and  a  widow,  who,  on 
account  of  her  incontinency  and  pregnancy  after  the  death 
of  her  husband,  has  been  refused  communication  with  the 
caste.     Which  of  these  will  be  his  heir  ? 

-^1. — Should  the  cousins  and  the  deceased  have  lived 
together  as  an  undivided  family,  the  cousins  will  be  the 
heirs.  If  they  were  separate,  the  widow  of  the  deceased, 
notwithstanding  her  bad  character,  will  be  the  heir. — Poona, 

Slst  Awjuitf,  1S48. 

Authorities.— (1)  Mit.  Vyav.  /  55,  p  2,  /.  1;  (2)  /.  60,  p.  2,  /.  2  ; 
(3*)  Vyav.  May.  p.  134,  /.  6,  (See  Ch.  VI.,  Sec.  3.C.,  Q.  I). 

Remark. — The  wido\v  cannot  inherit  if  she  has  been  guilty  of  adul* 
tcry  before  her  husband's  death.  For  the  effect  of  her  incontinence  after 
bis  death,  See  Q.  G. 

Q.  o. — Can  a  Brahman  widow,  who  is  guilty  of  adultery, 

claim  Iier  husband's  vatan  ? 

A. — No  ;  by  h'^r  misconduct  sho  has  forfeited  her  right. — 

Ahincthiufffjitr,  18 1-5. 
At  riioiiiTY.  -Vyav.  May.  p.  134,  /.  6,  (5-'?  Ch.  VI.,  Sec.  3.c.,   Q.  I). 

Q.  C. —  V  woman  of  the  Dorik  casto,  having  lost  her 
husband,  becamo  tlie  mistress  of  a  man  of  (another)  Sddra 
casto,  and  had  a  daup^hter  by  him.  Can  she  claim  to  bo 
the  heir  of  her  husband  ? 

A. — A  woman  who  was  chaste  at  the  death  of  her  husband 
becoraos  his  hpit\ — Klidhdesh,  4th  Jannanj,  1851. 

Altiiouitv. — Vyav.  May.  p.  134,  /.  4  ;  Mit.  Vynr./.  55, />.  2,  /.  1, 
iSeeCh.  I.,  Sep.  1','Q.  4\ 

Remarks  —1.  Acordinj?  to  Strange.  El.  U.  L..  Bdultery  divests  the 
right  of  a  widow  to  inherit  after  it  has  vested.     See  Steele  35,  36,  176. 

2  Or.  the  other  hand,  the  S&stri's  opinion  seems  to  be  supported 
by  the  Viramitrodaya,   where  it  is  said,/.  221.  p.  2, /.  8  :— "  And   tbes« 

3G 
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penons  (those  disabled  to  inherit)  receive  no  share  only  in  cate  the 
fault  was  committed  or  contracted  before  the  division  of  the  estate. 
But  after  the  division  has  been  made,  a  resumption  of  the  diTided 
property  does  not  take  place,  because  there  is  no  authority  (enjoining 
such  a  proceeding).*'  See  Mit&kshar&  Ch.  II.,  Sec.  10,  pi.  6,  Stokes  H.  L. 
B.  456.  Colebrooke,  quoted  in  2  Strange  H.  L.  272,  lays  down  the 
principle  that  after  the  estate  has  once  vested  it  can  be  forfeited  only  by 
loss  of  caste.  A  woman  would  in  general  be  expelled  from  caste  for 
proved  incontinence,  and  hence  Sir  T.  Strange  (page  164)  has  inferred 
that  a  widow  holds  "  dum  casta  fuerit "  only  ;  but  the  authorities  quoted 
by  Colebrooke  do  not  support  the  view  that  any  forfeiture  of  property 
necessarily  attends  expulsion  from  caste.  It  would  follow  as  a  necessary 
consequence  in  the  case  of  a  member  of  an  undivided  family,  as  all  the 
property  would  be  appropriated  by  those  members  uho  remained  in 
communioD  with  the  caste ;  but  this  would  not  be  so  in  the  case  of  a 
separated  person. 

3.  The  Mitdkshard,  while  it  excludes  the  outcast  from  participation, 
adds  : —  **  But  one  already  separated  from  his  coheirs  is  not  deprived  of 
his  allotment,  Mit.  Ch.  II.,  Sec.  10,  pi.  5,  6 ;  Stokes  H.  L.  B.  456.  And 
now  by  Act  XXI.  of  1850,  expulsion  from  caste  causes  no  deprivation  of 
any  ri^ht  of  inheritance.  At  the  same  time  a  widow,  who  remarries, 
forfeits  her  widow's  estate  under  Act  XV.  of  1856.  Thus  subsequent 
unchastity  does  not  divest  her,  but  remarriage  does  (a).  In  the  case  at  2 
Macn.  Prin.  and  Prec.  of  Hindu  Law,  19,  the  Sastri  seems  to  have  held 
that  subsequent  incontinence  defeated  the  widow's  estate. 

4.  Prior  unchastity  prevents  an  estate  vesting  in  a  mother,  bnt 
subsequent  unchastity  does  not  divest  it  (6).  It  does  not  prerent 
a  widow's  inheriting  from  her  maternal  grandmother  (c).  Incontineoee 
is  held  to  prevent  one  widow  getting  her  share  from  the  other  (cQ. 
Compare  2  .Macn.  H.  L.  133  cited  in  the  Introduction  ;  compare  also 
the  ca<e  under  the  Bengal  Law  of  two  daughters  inheriting  jointly 
from  their  father,  and  on  the  death  of  one  leaving  a  son  while  the 
other  is  a  childless  widow,  the  Iatter*s  inheriting,  not'-vithstanding  a  state 
has  supervened   whioh  would  have  originally  been   a  disqual ideation  (e). 


(a)  Parvati  v.  Bhiku,  4  Bom.  II.  C.  R.  25  A.  C.  J.  ;  Abkiram  Das  t. 
Bhriram  Das  et  al.  3  Bcng.  L.  R.  421  A.  C. ;  5.  Mdtangini  Defn  ▼.  3. 
Jaykah  Debi,  5  Ibid.  466. 

\,b)  Musst.  Deokee  v.  Sookhdeo,  2  N.  W.  P.  R.  361. 

(c)  Musst.  Ganga  Jati  v.  Ghasifa,  In  L.  R.  I  All.  46. 

[d)  Rnjkoonwaree  Dassee  v.  Golabee  Dassee,  C.  S.R.  for  1858,  p.  1891 
(«i   Vyav  Darp.,  170;  Amrit  Lai  Bhosey.  Rajorifekant  Mitter,L.R  2 

In.  A.  113. 
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The  daughter's  right  to  inherit  arisei  in  case  of  a  disqualificatioQ  of  the 
widow  through  incontinence.     Smfiti  ChandrikA,  Ch.  X.,  Sec.  2,  para.  22. 

5.  In  In.  L.  R.  1,  Bom.  559,  {Honamma  v.  Timanabhai  et  al),  it  ii  laid 
down  that  a  bare  maintenance  awarded  as  such  is  not  forfeited  by  tub- 
sequent  incontinence.  Sir  T.  Strange,  1  H.  L.  172,  thought  it  was  doubt- 
ful. At  2  Str.  H.  L.  310,  Colebrooke,  referring  to  Mit&ksharA  Ch. 
II.,  3.  1,  p.  17,  says  that  brethren  are  not  bound  to  maintain  the  unchaste 
widow  of  their  childless  brother.  Seireral  cases  to  the  same  effect  are 
cited  in  Norton,  L.  C.  37.  The  VyavahAr  Mayilkha,  Ch.  IV.,  S.  8,  pi.  6 
and  8,  and  the  Mit&kshar&  Ch.  II.,  Sec.  1,  pi.  7,  relying  on  a  passage 
of  N&rada,  seem  to  consider  that  unchastity,  distinguishable  from  the 
mere  perver^eness  of  pi.  37,  38  of  Mit&kshar&,  Ch.  II.,  S.  1,  causes 
a  forfeiture  of  the  right  to  maintenance.  The  distinction  between  the 
two  degrees  of  misconduct  is  very  clearly  taken  in  Mit&kshar&  Ch. 
II.,  S.  10,  pi.  14,  15.  {See  also  Coleb.  Dig.,  Bk.  V.,  T.  414,  Comm.),  from 
which  it  appears  that  in  the  case  of  wives  of  disqualified  persons,  those 
merely  perverse  or  headstrong,  must  be  supported,  but  not  if  actually 
unchaste.  The  case  of  an  adulterous  wife  and  mother  are  provided  for  by 
special  texts.  N&rada  Pt.  II.,  Ch.  XII.,  si.  91  ;  Manu  cited  in  2  Macn. 
H.  L.  144.  In  his  answer  to  Ch.  IV.  B.,  Sec.  1,  Q.  I,  the  I^Astri  seems  to 
have  considered  that  a  woman  of  abandoned  character  could  claim  oo  more 
than  maintenance  out  of  her  mother's  estate.  A  share  or  an  allowance 
assigned  to  a  widow  in  an  undivided  family  by  way  of  maintenance  is 
resumable  on  her  grossly  misbehaving,  according  to  the  Smfiti  Chand. 
Ch.  XI.,  Sec.  1,  paras.  47  and  48. 

6.  The  adulteress  may  claim  bare  subsistence  from  her  husband  only, 
Smfiti  Chand.,  Ch.  XI.,  Sec.  I,  para.  49,  but  not  while  she  lives  apart ;  nor 
ean  a  woman,  who  has  obtained  a  Soda-chUa  (divorce)  from  her  husband* 
sue  him  for  maintenance  (a).  An  unjustified  withdrawal  from  her  husband 
suspends  her  right  (6).  A  daughter  living  apart  from  her  father  for 
no  sufficient  cause  cannot  exact  maintenance  from  him  (c). 

7.  It  is  an  offence  punishable  under  the  Penal  Code,  Sec.  494  ;  as  to 
the  woman ;  under  Sec.  497  as  to  the  man  ;  to  marry  the  wife  of  a  Hindu 
not  divorced  and  without  the  first  husband's  consent,  Reg.  v.  Bdi  Mpd. 
A  woman  thus  married  is  entitled  to  maintenance  as  a  concubine,  Kkemkor 
V.  Umiashankar,  10  Bom.  II.  C.  R.  381  ;  so  a  concubine,  Vramiavandai  v. 
Yemanabai,  12  Bom.  H.  C.  R.  229. 

(a)  Bngn  v.  Bhask^,  S.A.  No.  298  of  1876,  Bom.  H.C.P.J.F.  for  1876, 
p.  273 

(6)  Mudrallappa  v.  Gursataita,  S  A.  No.  307  of  1872,  Bom.H.C.P.J.F. 
for  1872,  No.  1  i  Viraswami  ChetHw  AppatwamiChetti,  1  M.H.C.R.  37fl. 

(c)  Ilata  Shardtrt  et   al  v.  Ilata  Narayanan  Namtudiri,  1  Ibid,  372. 
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Q.  7. — A  widow,  who  had  no  sons  and  who  was  faithless' 
to  her  husband^  assigned  her  hasband's  immoveable  pro* 
perty  as  security  for  a  debt  dae  to  his  creditor.  Her 
sister-in-law  objected^  on  the  ground  of  the  inability  of  a 
faithless  wife  to  mortgage  her  husband^s  property.  What 
are  the  rules  of  the  Sustras  on  the  subject  ? 

A. — A  woman,  who  has  no  sons  and  is  guilty  of  adultery, 
can  not  have  any  claim  to  her  husband's  moveable  or  immove- 
able property^  although  he  may  have  lived  separate  from 
other  members  of  his  family.  Those^  who  are  his  legal  heirs 
entitled  to  take  his  property,  should  liquidate  his  debt. — 
Ahmednnggur,  Srd  September,  1847. 

Authorities. — (1)  Vyav.  May.  p.  134,  /.  6,(5eeChap.  VI.,  Sec. 3.  c, 
Q.  l);(2)p.  135. /.  7  ;  (3)  p.  155, /.  5  ;  (4)p.  159. /.  6;  (5)p.  181, /.  5; 
(6)Mit.  Vyav./.  12,  p.  1,  /.  10. 


Q.  8. — Can  a  widow,  who  has  re-married,  inherit  the  pro- 
perty  of  her  former  husband  ?  If  the  widow  has  some 
children  by  her  first  husband,  and  if  they  are  left  under  the 
protection  of  her  husband's  brother,  can  the  brother  in  his 
capacity  of  guardian  claim  his  deceased  brother's  property, 
or  should  it  bo  given  to  his  widow  who  has  re-married  ? 

A, — A  widow,  who  re-marries,  cannot  be  considered  a 
faithful  wife.  She  cannot  therefore  claim  the  property  of 
her  first  husband.  If  she  has  some  children  by  her  first 
husband,  and  if  they  are  left  with  her  husband's  brother^  he 
con  claim  the  property  of  the  deceased. — S udder  Addlut, 
SOih  Jnhj,  1849. 

Uc^ARK. — The  case  would  fall  umler  Act  XV.  of  1856,  and  the  SAttri't 
decision  teems  to  ngrcc  with  Sec.  2  of  thflt  Act.  See  alto  Chapter  II., 
Sec.  6  B. 


BOOK  II. 


THE  LAW  OF  PARTITION. 


BOOK  II -INTRODUCTION. 


Definition. 


§  1.  Ths  Law  of  Partition  is  the  aggregate  of  tbe  rules, 
whichj  when  a  Hinda  family,  living  in  union^  separates, 
determine  the  duties  and  rights  of  its  several  members  with 
respect  to  the  common  property  and  liabilities  (a). 

(a)  By  the  Civil  Law,  partition  ia  regarded  aa  a  kind  of  exebaoge. 
Hence  an  hypothecation  of  any  share,  validly  created,  aubtiata  on  all  the 
shares  after  partition.  "  The  doctrine  of  the  old  French  law  was,  on  tha 
other  hand,  that  a  partition  had  no  relation  either  to  the  contract  of 
exchange,  or  to  the  contract  of  sale ;  that  it  waa  not  in  the  nature  of  a 
purchase-deed  {tiire  d*acgmsUiou),  but  only  had  the  effect  of  determining 
and  limiting  to  certain  subjects  the  inde6nite  share  which,  before  the  par- 
tition, each  co-heir  or  other  co-proprietor  had,  in  the  maas  of  the  property 
divided.  According  to  the  distinction  to  be  found  in  the  writings  of  so 
many  French  Jurists  and  in  the  Code  itself,  the  instrument  of  partition 
was  *  till  aete  declaraiif,  *  not  'im  aete  translatif  de  ftropriSiS,*  P.  0.  in 
Courtaux  v.  Hevetion,  L.  R  6  J.  C.  at.  p.  412;  Poth.  Tr.  de  V.  Pt.  VII. 
Art.  6,  7. 

The  former  of  these  two  theories  somewhat  resembles  that  of  the 
Bengal  law,  as  given  in  the  D&ya  BhAga  Ch.  I.,  paras.  8,  36  (Stokea 
H.  L.  B.  184,  193).  The  ownership  of  sons  arises,  according  to 
J(mAtav&hana  (para.  14),  only  on  the  death  of  their  father,  and 
there  exists  per  my  et  non  per  tont^  *  a  several  though  nnaacertained 
right  in  each  co-parcener'  (1  Macn.  U.  L.  6),  being  aa  tu  each  limited  to  a 
particular  share,  which  is  merely  distinguished  individually  from  the 
others  by  the  act  of  partition.  See  Jagann&tb  in  Coleb.  Dig.,  Book  V.,  T. 
2  Comm.  ;  I  Sir.  II.  L.  201.  This  view  is  contested  by  some  even  of 
the  Bengal  writers,  as  may  be  seen  from  Colebrooke'a  notes,  but  on  it 
rests  the  recognised  right  of  an  undivided  co-parcener  to  deal  with  bia 
own  share  by  way  of  sale  or  mortgage.  The  MitAkaharA  oo  tbe  other 
hand  assigns  to  the  sons  a  common  ownership  with  their  iatber  by  birth 
(Mit.,  Ch.  I.,  Sec.  I,  para.  23,  Stokea  H.  L.  B.  374),  which  cztenda. 
in  the  case  of  each  co-sharer,  to  the  whole,  ao  aa  to  prevent  any  one 
singly  from  dealing  even  with  a  part  (para.  30  ;  1  Marn.  H.  L.  5),  and 
then  partition  it  the   mutually  excluaive  eoneentralion  on   psrtieular 
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IIemares. — 1.  The  Hindu  lawyers  of  the  Western  School 
treat  of  Partition  under  the  title  of  Dayavibhaga,  regarding 
the  contents  of  which,  See  Introduction  to  Book  I.,  pp.  34  &c. 

2.  Regarding  the  Hindu  definition  of  the  Avord  "Par- 
tition/* see  Coleb.  Mit.,  Chap.  I.,  Sec.  1,  para.  4,  Stokes  H. 
L.  B.  335.  Vijiianesvara*s  definition  is  defective,  since  it 
does  not  touch  on  the  duties  and  liabilities  of  the  copar- 
ceners, which,  as  the  subsequent  treatment  of  this  Title 
shows,  are  apportioned  in  the  act  of  Partition  just  as  clearly 
as  the  shares  of  the  common  property. 

Subdivision. 

§  2.  The  subjects  which  the  law  of  Partition  presents  for 
consideration,  therefore,  are  :  — 

I.     The  faTiiily  livin<r  in  union, 
II.     The  separation  of  such  a  family, 

III.  The  common  property  lo  be  distributed, 

IV.  The  common  liabilities  to  be  distributed,  and 

V.     Tlie  duties  and  ri^^hts  arising*  from  the  separation. 

Ri:mai:k. — The  evi'leiice  of  Pnrtilioii,  though  it  forms 
strictly  no  pari  of  th(?  law  of  ]^lrtiti«>n,  may  be  included  under 
this  head  for  convenience'  sake,  and  in  dr'ference  to  the  custom 
of  thi?  Hindu  lawvei's,  who  alwivs  treat  it  under  this  title. 

I.  TuL  Family  living  in  union. 

§  3.  The  normal  stare  of  a  Hindu  family  is  one  of 
union  ('/),  and  the  li'ird  identity  of  the  seveml  mem- 
bers of  the  joint  family  is  so  complete  under  the  law 
of  the  Mitukshara,  that  a  siii^^le  member  cannot,  according 
to  the  Sastris  and  to  Colebrooke    (2    Str.   II.    L.  339,  432 

portions  of  the  irulivi«lii:il  oiMUTsliips  previously  extomlini;  in  mutual 
conourrcnre  over  the  whoU*  property  .  par:i.  4  •.  Compare  the  Snif  iti  Chnn* 
(Irika,  (Ml.  XII..  para.  y.  On  the  ileath  of  a  parrcncr  *' without  male 
issu(*,  hi!i  share  becomes  extinet.  because  no  partition  has  taken  place  in 
the  family,  ami  there  has  con<ioquently  been  n  >  iisceitainment  of  the  share 
of  each  parcener.'*  See  L'l^firfftn  Stfnram  v.  Rrntu  Ptni-.^oji,  II  Bom.  O. 
C.  R.  7<I;  Xftrjti ihfjhat  v.  Ch^n'ipa  Xityapn.  S.  .\.  Nj.  205  of  1877. 
Bom.  II.  C.  \\  J.  F  for  1S"7, /)  :\'20 

'a     SWIhhto  D^h   V    Bft  Chuwi^r  Thnknnr,  If?  M    1.  .V.  .'i^O. 
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449),  deal  directly  with  any  portion  of  the  common 
property.  His  gift  or  bequest  of  any  portion  is  inope- 
rative (a).  Visvesvara  and  B&lambhatta,  in  commenting  on 
the  Mitakshara,  Ch.  I.,  Sec.  1,  pi.  20  (Stokes  11.  L.  B.  373,) 
take  this  as  unquestioned ;  and  the  passage  quoted  below 
from  Yajnavalkya  {See  Property  naturally  indivisible), 
shows  that  the  author  was  still  under  the  dominion,  to  some 
extent,  of  the  notion  of  land  being  properly  impartible,  and 
of  its  being  inalienable,  at  any  rate,  without  the  assent  of 
every  co-owner  (6).  The  language  of  the  Privy  Council  is 
to  the  same  eflfect  with  regard  to  the  incapacity  of  a  single 
member  {c).  But  Colebrooke  having  said  that,  in  case  of  an 
alienation  for  valuable  consideration,  "  equity  would  perhaps 
award  partition ''  to  the  alienee,  the  Courts  have  allowed 
execution  against  the  common  property,  to  ascertain  the 
undivided  share  and  make  it  available  to  the  creditor,  whe- 
ther expressly  charged  or  not,  and  have  even  recognised 
the  logical  consequence  that  a  single  coparcener  may  sell  or 

{a)  Hurreewulubh  Gungaram  v.  Keshowram  Sheodass,  2  Borr.  7  • 
Jchhdram  \.  Prumanund,  Ibid.  515;  Vasudev  Bhat  v.  Venkatesh  Sam^ 
bhav,  10  Bom.  II.  C.  R.  139;  Ganguhai  v.  Ramannd^  3  Ibid.  66  A.  C.  J., 
(^ift  to  a  clau«^hter) ;  Coleb.  Dig.,  Bk.  V.,  T.  \1^  Coram.  ;  Smriti 
Chanilrikd,  Ch.  VIII.,  page  20.  Sacrifices,  to  the  completeness  of  which 
some  expemliture  is  requisite,  can  be  performed  by  any  member  of  a 
united  family  only  with  the  assent  of  the  others.  See  the  Dharmasindu- 
sAra,  as  quoted  by  GoMstiicker  (On  the  DefJciencics  &:c.  p.  40).  So  as  to 
a  gift  at  a  mother's  obsequies,  2  Str  II.  L.  3,39,  according  to  the  S&stri, 
ou  whose  rej)ly  however,  8ee  the  Notes  loc.  cit.  A  joint  family  can  act 
only  collectively  according  to  the  Sustri,  Ihld.  449.  "  An  individual 
cannot  alien  his  real  estate  to  the  prejudice  of  his  heirs'',  Sutherland  in  2 
Str.  II.  L.  13,  445.  But  an  occupant  under  Government  may  without 
assent  of  the  heirs  resign  his  holding  (Arjuna  ?.  Bhavan  et  aU  4  Bom.  H. 
C.  R.  13:5  A.  C.  J.,  Dovalatd  et  al,  v.  Beru  Lin  Yddoji  et  af.  Ibid.  197  A 
C.  J.\  on  account  of  the  special  relations  created  by  or  constitutinf(  oc- 
cupancy, ihindo  Shiddheshvar  v.  Mardan  S>theb^  10  Ibid  423  ;  Gheldbhdi 
V.  Pranjican,  11  Ibid,  222  ;  Tarachcuid  v.  Lakshman,  In.  L.  R.  1  Bom. 01. 

{b)  See   Mit.,  Ch.    I.,   Sec.  1,  pa.  30,  Stokes  II.  L.  B.  376;   and  the 
Viv&da  Chintamani,  p.  309. 

(c)  Musst.  Cheetha  v.  B.  Mlheen,  11  M.  I.  A.  at  p.  369,  quoted  below. 
37 
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incumber  his  own  share  for  valuable  consideration!  though 
not  gratuitously  (a),  the  vendor  thus  acquiring  a  right  to  a 
partition  (6) .     See  further  on  this  subject  below  Separatiov. 

One  only  of  two  or  more  united  co-parceners  cannot, 
against  the  will  of  aaother,  sue  alone  to  oust  a  tenant  of  tha 
family  (c),  nor  to  recover  his  own  estimated  fractional  share 
of  the  joint  property  from  a  stranger  (d). 

The  joint  family  is  usually  represented  in  external  tran- 
sactions by  a  managing  member  or  members.  A  manager's 
right  to  bind  the  family  estate  by  transactions  or  by  chari- 
table gifts  rests  on  the  consent,  express  or  implied^  of  the 
members,  2  Str.  H.  L.  333,  335,  339,  312.  The  elder 
brother  may  take  the  management,  unless  the  others  intimate 
their  dissent,  Ihi'L  331.  The  manager's  transactions  for  the 
common  beneiit  bind  the  several  members  in  favor  of  one 
dealing  with  him  in  good  faith  (a).  A  lessee  from  one 
member  as  manager  is  not  discharged  by  a  receipt  for 
rent   passed  to    him    by  another  member (/).     As  to   ihe 


{a)  Vdsudeo  Bhat  v.  Vtnkatcsh  Sanbhar,  10  Bom.  H.  C.  B.  139; 
Rangapa  v.  Madyopa  tt  al,  S.  A.  No.  537  of  1873,  Bom.  11.  C.  P.  J.  P. 
for  IbT-i,  p.  171. 

(6)  Uduram  Sifaram  v.  Ranu  Panduji  et  al,  11  Bom.  H.  C.  R.  76; 
Palanirt^lappn  Kaundan  v.  Maundru  Sdikan  et  a/,  2  Mad.  II.  C.  R.  416 ; 
iSitdrtim  Chandrnshelhnr  v.  Sit<irdm  AbJji,  S.  A.  No.  379  of  1874,  Bom. 
n.  C.  P.  J.  F.  for  1875,  p.  MO. 

(c)  Kris/inar  if)  Jah  Ujirdir  v.  Gocind  Ttimbak,  1*2  Bom.  II.  C.  R.  85  ; 
Mudhavrav  v.  Satymia  tt  al,  S.  A.  No.  S'Jj  of  1S75,  Bom.  II.|C.  P.  J.  P. 
for  1S7'J,  p-  8  ;  l)Ut  see  also  Krishna  Ruv  etal  v.  Mnnaji  et  al,l\  Bom.  H. 
C.  U.  106. 

{d)  Natliuni  Makton  v.  Manrnj  Ma!, ton.  In.  L.  11.  2  Culc.  149. 

{e)  Aitshufos  Dny  v.  Mohesthuudcr  Dutt  et  «/,  1  Fult.  at  page  382; 
Tdiijarardya  Mttdali  v.  Vnlli  Ammtd,  1  Mnd.  II.  C.  R.  39?  ;  DavUtrd^ 
Mdne  V.  Sitr'iyftnnio  Mine,  U.  .\.  No.  51  of  lJ^7«j,  Born.  II.  C.  P.  J.  P. 
for  1877.  p.  17.>;  iiundo  Mahodev  v.  H^hnbhat,  1  Bom.  II.  C.  R.  39; 
Johurra  Bihee  v.  Sne  (iopftl  Missrr,  In.  L.  K.  1  Calc.  470;  See  Coleb. 
Dig.,  Bk.  II.,  Ch.  IV.,  T.  51  Comm.  ad.  Jin. 

(/)  Dada  Harji  v.  Bhau  Ganu,  S.  .\.  No  279  of  li^75.  Bom.  H.  C.  P. 
J,  F.  for  187G,  p  11 ;  Poshun  Ram  et  at  v.  Bhouanee Deen  Sookool  et  at, 
24  C.  W.  R  319. 
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limitations  on  a  manager's  authority,  see  Oopalnarain  v. 
Muddomutfy,  14  B.  L.  R.  49,  (not  perhaps  quite  assented 
to  in  Bombay) ;  S.  Sreemutty  v.  LuhheeNarain  Butt  et  al,  22 
C.  W.  R.  171.  A  widow  managing  for  her  infant  son  can 
deal  with  the  property  only  to  meet  existing  necessities,  but 
the  other  party  is  protected  by  good  faith  and  reasonable 
inquiry  (a),  and  in  Trimbak  v,  Gopal  Shet  (1  Bom.  H.  C.  R. 
27,)  good  faith  and  reasonable  inquiry  seem  to  have  been 
thought  enough  to  justify  and  validate  transactions  with  a 
person  only  supposed  to  be  a  manager  acting  for  the  com* 
mon  interest  of  the  family  (b). 

In  the  common  case  of  an  ancestral  trade  descending  to 
the  members  of  an  undivided  family,  the  manager  can 
pledge  the  property  for  the  ordinary  purposes  of  the  busi- 
ness. He  may  also  enter  into  partnership  with  a  stranger, 
but  not  enter  into  a  compromise  of  partnership  differences 
by  a  division  and  transfer  of  the  partnership  property,  to  the 
possible  prejudice  of  minor  members  of  the  united  family  (c). 
A  managing  Khot  has  not  authority  to  give  up  important 
rights  vested  in  the  members  generally  (d),  A  manager, 
according  to  Couch,  C.  J.  {e)f  is  not  at  liberty  to  pay  out  of 
the  estate  his  father's  debts  barred  by  limitation.  For  the 
Hindu  Law,  See  Coleb.  Dig.,  Bk.  I.,  Ch.  V.,  T.  185. 

Amongst  the  male  members  of  an  ordinary    Hindu  undi* 

(a)  Hunoomanpersaud  Panday  v.  Musst.  Babcoee  hlunraj  Koomcere^, 
6  M.  I.  A.  393;  C.  Colum  Comara  Vencatacheila  Reddyar  ▼.  R.  Run- 
gasatcmy  S.J.  Bahndoor,  8  Ibid,  at  p.  323  ;  Dalpatiing\.  Ndndbhdi  9t  al, 
2  Bom.  I).  C.  R.  306  ;  Kashinath  v.  Dadki  et  al,  6  Ibid,  211  A.  C.  J. ; 
Bii  Kesar  v.  Bti  Gangd  et  a/,  8  Ibid.  31  A.  C.  J. ;  B(U  AmHt  v.  BdA 
Manik,  12  Ibid.  70. 

(6)  Udbiiji  Sikhrji  v.  Ramshet  Pandushet,  2  Bom.  H.C  R.  23;  and 
Ganc  Bhive  et  al  v.  Kane  Bhive,  4  Hid.  I(i9  A.  C.  J. ;  Mahabeer  P triads. 
Ramyad  Singh  et  al,  12  D.  L.  R.  90;  and  the  remarks  below  on  Bk.  II., 
Ch.  1.  Sec.  l.Q.  5. 

(c)  Rdmhil  Thakursidtis  v.  Lakshmichund  et  al,  I  Bom.  H.  C.  R.  li.  Appz. 

(d)  The  Collector  of  Ratnagiri  v.  Vyankatrav  Narayan,S  Bom   II.  C. 

R.  1  A.  C.J. 

(«)  Gopalnaratn  Mozoomdar  v.  Muddomutty  Gupite,  14  Beng.  L.  R.  49. 
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vided  family,  a  suit  by  one  member  against  another  for  main- 
tenance is  not  sustuinable.  The  right  arises  only  (in  Bach 
a  case)  throuorh  disability  to  inherit  (a),  but  it  lies  by  a  son 
against  his  father  holding  impartible  property  (6).  In  such 
property  is  included  a  pension  allowed  as  commutation  for  a 
resumed  Saranjam  (r).  The  father's  maintenance  is  the 
first  consideration.  That  being  once  provided  for,  the  in- 
digent sons  have,  according  to  the  Hindu  Law,  a  claim  on 
the  surphis,  so  far  as  it  extends,  for  their  maintenance  (cf). 
In  answer  to  Q.  ISSA  :MS.,  the  Dharwar  Sastri  (6th 
October  1 85  i, )  says,  "  It  is  not  right  for  a  son,  however  young, 
to  claim  sup])ort  from  his  father.  But  a  father  should  afford 
a  maintiMianco  to  a  cliild,  and,  if  there  be  hereditary  pro- 
perty, to  the  extent  of  the  son's  share/'  The  Sastri  seems 
to  have  relied  on  Manu,  as  cited  in  Coleb.  Dig.,  Bk.  V.,  T. 
379,  Com  in.,  and  "2  Macn.  11.  L.  Ill,  to  the  effect  that  aged 
parents,  a  wife,  and  an  liifant  son  must  under  all  circum- 
stances bo  maintMiued  ;  tho  last  words  of  which  being  am- 
bitrnous  (Coleb.,  Nute  h>c.  cit.)  are  differently  taken  in  the 
Mitaksliara  (*  ). 

§  3a.     a  family  living:  in  union  may  be  either  (a)  undivid- 
ed (ffcil'lt'ih'a)  ov  (v.)  riMiiiited  (satliartshti), 
A.     An  undivldevl  familv  consists  : — 

w 

1.  Of  an  aiii'jstor  and  his  descendants  {/). 

2.  The  de.-^eendantb  of  a  common  ancestor. 


(a  llinnnafsin^  v.  (Innpnfs^in^t  VI  Bom.  H.  C.  R.  %;  Agursanrji  ▼. 
Garji  Kh'M^dhfmi,  lUl.  ifd  Note  {n). 

'J/)  Hi  ntnnt.-^uiff  v.  f  iunjiufsiu^.  Hid.  1*4. 

[r]  H'nnvh-indrti    Snklih'im,    v.    Snkk'lr<irn  Gopnl,   S.  A.  No.  186    of 

ib77.  r.oiii.  ji.  c.  r.  .1.  r.  lor  is;?,  p.  2i'6. 

( '   .SV/»  CoKb.  I>i-..  l:k.  v.,  T.  '1\\  Comm.  ;  2  Str.  II.  L.  321. 

(^  S"  r.k.  I  .  Ch.  11  .  Srr.  1.  Q.  2;  I  Str  H.  I,.  67  :  Sinriti  Chan- 
(Irika.Ch.  11  .  .Sim-.  I,  pans.  31,  32. 

(/  Two  ui«ln\\>.  It  hu.s  hcpu  saul,  Hucrecd  jointly  to  the  ot.ee  of 
their  iUmiummI  Ijiisbaml.  I'lit  thcv  <lo  not  form  an  undivitlrtl  f»:iiilv  in 
the  proptT  scnH",  au-i  tin  v  arc  perhaps  rejrardod  bv  the  Hiiiui!!  Law 
rather  us  hoUin^'  n^  \rr;.l,  li-.oujrh  uiuliscriminnttMl.  Khnres  in  the  property. 
^•ftf  aboxe  Book  I  .  (  i.ap.  U  ,  Sec.  6  A.  Q.  (i.  p.  124  ;  2  Str.  H.  L.  90. 
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The  descendants  must  be  legitimate  descendants  of  the 
body,  or  else  legally  adopted  sons  or  their  descendants  (a), 
except  in  the  case  of  SAdras,  where  illegitimate  sons  have  a 
capacity  to  form  a  united  family  inter  se,  probably  also  with 
their  legitimate  half  brothers  (See  Bk.  I.,  Ch.  II.,  Sec.  3, 
Q.  10  and  12  Remarks),  and  at  any  rate  have  rights  analo- 
gous to  those  of  legitimate  sons  (6).  The  right  of  descend- 
ants extends  only  to  the  third  degree  from  an  ancestor,  living 
undivided  and  being  the  head  of  a  family  or  of  a  particular 
branch  (c).     Thus  : — 

(I).  If  A,  A»,  A2,  A',  and  A*  live  together,  and  A\  A«, 
and  A^  predecease  A,  then  A*  will  have  no  claim  to  a  share 
of  A's  property.  See  No.  1  in  {d), 

(2).  If  A%  with  his  four  descendants,  A^  and  A*' with 
their  one  and  three  descendants  respectively,  live  together, 
and  A*'s  first,  second,  and  third  descendants  predecease  A*, 
and  if  A*  die  afterwards,  then  A**  will  have  no  claim  to  a 
share  of  the  family  property.  See  No.  2  in  (d). 

The  principle  operating  here  is  the  same  as  that  applying 

(a)  iS><f  2  Str.  II.  L.  312. 

{b)  As  to  the  paunnrbhnva^  or  son  by  a  twice-married  woman,  <e« 
Sutherland's  Note,  2  Str.  H.  L.  208.  The  Pwiarbhii  is  there  classed  in 
three  divisions,  differing,  in  description,  from  those  given  by  N&rada, 
Pt.  II.,  Ch.  XII.,  paras.  46  ss.  xVs  to  the  svairim  or  disloyal  wife,  See 
Ndiada  1.  c.  par:is.  50  ss.  The  heritable  right  and  consequent  right  to 
shares  in  a  partition  of  sons  of  punarbhi^s  depends,  Sutherland  says,  on 
local  custom.     Se^  above  Bk.  I.,  Ch.  II.,  Sec.  3,  p.  104. 

(c)  See  2  Str.  II.  L.  327 ;  Vyav.  Mny.,  Ch.  IV.,  Sec.  4,  paras.  21.  22; 
Manu  iX.,  185;  Coleb.  Dig.,  Bk.  V.,  T.  81,  394,  396  Comm.  Vi6ve6vara. 
in  the  Subodhiiii  on  Mit.  Ch.  I.,  Sec.  \,  p.  3,  seems  to  admit  that  tha 
doctrine  of  representation  may  be  carried  down  even  beyond  the  great- 
grandson. 

(f^)  No.  I.  A  No.  2. 

A  r  -L 

A*  Ab  I  A« 

A>  I ! I L_ 

^^  |-A*»      -Abi  i-Aci 

—  ^'  '    A««  i-Ac* 

1 

-A.» 


A*  i«A* » 


A«* 
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to  the  Law  of  Inheritance  in  an  undivided  family.  See  Book 
1.9  Introduction,  p.  38.  In  the  case  at  2  Macn.  H.  L.  150t 
tho  maternal  grandfather  having  given  property  to  four 
brothers,  the  son  of  one  of  them,  they  having  been  united, 
was  allowed  to  obtain  a  partition  from  his  uncle,  the  survivor 
of  tho  four. 

Males  only  can  be  tho  subjects  of  the  full  rights  of  co- 
parceners. But  women,  i.  e,  wives,  mothers,  grandmothers, 
and  daughters  possess  latent  or  inchoate  rights  of  participa- 
tion, which  become  effective  when  separation  takes  place  (a). 
See  below  '  The  duties  and  rights  arising  from  tho  separa- 
tion.' If  a  widow  has  been  placed  in  possession  of  a  part  of 
the  common  estate  in  order  to  provide  her  with  subsistence, 
she  can  be  ousted  only  through  a  suit  for  a  general 
partition  (^),  in  which  she  is  entitled  to  the  allotment  of  a 
son's  share.  St^c  below  ''  Partition  between  brothebs," 
and  Dayakrama-Sangraha,  Cli.  VJI.,  paras  7-9,  Stokes  H. 
L.  B.  r.Vi  (r). 

(a)  **  Tlic  motlicr*«  right  to  a  i^pccifir  Hllotir.ent  arising  only  when  ft 
partition  is  iiuule/'  Cok-b.  at  2  Str.  II.  L.  2J)0. 

(A)  Anpooni'lbii  v.  Mth  Iderrdo  Bulicuut,  K.  A.  No.  13  of  1872,  Bom. 
H.  C.  P.  J.  F.  for  1^7:2,  No.  192.  See  Rojahai  v.  Sadu,  8  Bom.  H.  C. 
R.  .OS  A.  C.  J.,  wherein  a  widow  in  possession  was  awarded  mnintenance 
before  being  evicted  ut  the  suit  of  an  heir  to  licr  deeeased  husband. 
See  also  Vrandacandas  v.  Yamuiuibai,  12  I>oni.  II.  C.  K.  229,  wherein  ft 
concubine  in  possession  was  awarded  maintenance  under  similar  cir* 
cumstances. 

(c)  Tlie  Sniriti  Chandrika,  admitting  that  the  widow  has  an  interest  in 
the  property,  but  denying  to  her  a  share  of  it  as  haritage^  says  that,  when 
sons  make  a  partition,  the  mother  becomi»  entitUdfor  her  maintenance  to 
BO  much  f)nly  as,  with  her  other  property,  will  equal  a  share.  Devandft 
Bhat  however  admits  that,  according  to  the  Mitaksharu,  the  widow'i 
share  \$  heritnge,  though  there  be  sous.  See  the  Sniriti  (*handrikA» 
Ch.  IV.,  pa.  S,  If.  As  to  daughters.  Hid.  para.  18,  ff.,  and  Ch.  IX.,  Sec.  3, 
pa.  II ;  and  as  to  the  widow's  lien  on  property  given  to  her  for  mainten- 
ance, Ibiyl.  C\\.  XI.,  Sec.  1,  pa.  44,  if.  Succession  of  the  widow  and  of  the 
daughter,  iu  the  absence  of  t>ons,  is  recognised  by  this  author  as  inheritance. 
See  Ch.  XI.,  Sec.  1,  paras,  lo,  22;  See.  2,  paras.  .'<,  7,  9 ;  Sec.  4,  p.  19. 
The  widow  of  a  re- united  coparcener  has  an  equal  right  i^ith  that  enjoy- 
ed by  her  deceased  husband.  Ibid.  Ch  XII.,  pa.  M. 
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B1VARK8. — 1 .  The  principle,  limiting  the  participation  of 
descendants  from  a  common  ancestor  who  live  in  anion,  is 
most  explicitly  stated  in  the  Yiramitrodays, /•  177,  p»l,L  6 
sqq:— 

Katj&yana : — *'  Should  one's  own  [brother]  die  before 
partition,  his  share  shall  be  allotted  to  his  son,  proyided  he 
had  received  no  livelihood  from  his  grandfather.  But  that 
[grandson]  shall  receive  his  father's  share  from  his  nnole 
or  from  his  [ancle's]  son ;  bat  an  equal  share  shaH  be  allotted 
to  each  of  the  brothers  according  to  law.  Or  his  [the  grand- 
son's] son  shall  receive  the  share  [in  case  his  father  be  pre- 
deceased] ,  beyond  him  [succession]  stops." 

One's  own  (ue,)  brother.  His  son  (t.e.)the  brother's  son. 
A  livelihood  (t.d.)  a  share.  As  it  is  necessary  to  know 
what  kind  of  share  he  shall  receive,  (Otyfiyana)  says,  'His 
father's  share.'  His  son  (i.e.)  the  great-grandson  of  the 
person  whose  estate  is  being  divided,  because  the  grandson 
has  (already)  been  mentioned*  Afterwards  (i.e,)  beyond  the 
great-grandson  shall  occur  a  stoppage ;  {i.e.)  a  stoppage 
of  the  succession.  The  meaning  is  that  the  great'-grandecmfe 
eon  does  not  receive  a  share. 

Hence  Dcvala  also  says: — ''Amongst  members  of  a 
family  who  reside  together,  being  undivided  or  after  having 
been  divided,  (on  a  first  or)  second  (partition),  shares  of  the 
common  property  shall  be  given  (even)  to  the  fourth  (in 
descent).     That  is  certain"  (a). 

'The  meaning  is,  a  distribution  of  shares  shall  take 
place  down  to  the  fourth  (descendant)  from  the  common 
ancestor.' 

'  From  the  words  "  residing  together/'  it  follows  that  this 
rule  holds  good  even  for  persons  who  have  made  a  partition, 
and  afterwards  live  together  upon  reunion  or  the  like.' 

With  this  doctrine  the  Madanaratna  agrees;  but  the 
MayAkha  (Borradaile,  Chap.  IV.,  Sec.  4,  paras.  22  and  23, 
Stokes  H.  L.  Books,  53-54,)  contends,  that  the  passages  of 

(a)  See  Colebrooke  Dig.»  Bk.  V.,  Teit  81 ;  Kami  IX.  210 ;  Snriti  Chan- 
drikA,  Ch.  VIII.,  psm.  16.  16. 
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KsLtySyana  and  Devala^  quoted  above^  refer  to  reunited 
coparceners  only.  The  Mayukha's  opinion  is,  however, 
based  on  a  forced  explanation  of  the  term  ^'avibhakta- 
vibbakta^'  in  Devala's  passage.  Nilakantha  takes  it  as  a 
Karmadharaya  compound,  "thoso  who  were  first  undivided 
and  became  afterwards  divided/'  The  correct  way  to 
dissolve  the  compound  is  to  take  it  as  a  ^  Dvandva'  or 
copulative  compound.  The  correctness  of  tho  rule  given 
above  may  be  inferred  also  from  tho  fact,  that  the  great- 
great-grandson  in  the  male  line  of  a  divided  person  inherits 
only  as  a  Gotraja-rclation,  after  tho  wife,  daughters, 
&c.  (a). 

2.  Tho  distinction  between  tho  rights  of  male  copar- 
ceners and  of  tho  foQialo  members  of  tho  fimily  rests  on 
this,  that  the  rights  of  the  former  arc  immediate?,  arising  on 
the  birth  of  each,  while  those  of  the  latter  are  mediate, 
having  their  source  in  tho  necessity  fur  a  provision  for  a 
marriage  portion  or  maiuteuance  (h). 

§  rJB.  A  IIkunitkd  Famht. — A  reunited  family  may, 
according  to  the  Mitukshani,  Chap.  11.,  Sec.  9,  para.  3, 
Stokes  H.  Ij.  B.  452,  consist  (1 )  of  a  father  and  his  sons,  (2) 
of  brothers,  and  (o)  of  nephews  and  paternal  uncles,  who, 
having  once  separated,  have  agreed  to  combine  their  interests 
again.  According  to  the  llayiikha.  Chap.  IV.,  Sec.  9,  para. 
1,  Stokes  II.  L.  B.  01,  all  persons,  who  once  formed  a  united 
family,  may  ruunitt*.  This  ditlereuce  of  opinion  depends  on 
a  variance  of  the  interpretation  of  a  passage  of  Brihaspati, 
quoted  Mit.  1.  c  para.  -J.  Vijfi'\ne>vara  takrs  it  as  an  exhaus- 
tive enumeration  of  the  persons  capable  of  reunion,  whilst 
Nilakantha  views  it  as  a  Jlkpradar'ti'tna,  i,  c.  an  indication 
of  princij)le,  extending  to  analogous  cases  (r). 


{a)  Vynv.  Mny,  Ch.  IV.,  Svc.  4.  ;>.  2'2,  Corrailaile  i>0 ;    Stokes  H.   L. 

B.  P>:i 

{b)  On  this  i)olnt,  *"'»  below  §  7a.  l.h. 

{c^  As  lo  the  offtTt"«  of  riMinion,  Sfifi  Prnukishm  Pmtf  Choirdry  v.  J/o- 
tkooramohun  Pmtl  Chowdry,  10  M.  I.  A.  Wi  \  Rampershad  Tewarry  t. 
Sh^ochurn  Doss  et  nf,  I  hid  0^6 
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Remark. — It  has  been  held  by  the  High  Court  of  Bombay 
that  the  reunion  must  be  made  by  the  parties  or  some  of 
them,  who  once  lived  in  union  (a).  See  to  the  same  eflFect 
Jagannatha,  in  Colebrooke  Dig.,  Bk.  V«,  T.  430. 

II.  Separation. 

§  ik.  Definition, — Separation  is  the  dissolution  of  the 
state  of  union  or  reunion,  the  continuance  of  which  is  based 
on  the  will  or  acquiescence  of  the  united  coparceners. 

§  4b.  Separation,  how  effected. — The  separation  of  a  family 
united  or  reunited  may  bo  effected  : — 

1.  By  the  will  of  all  the  members, 

2.  At  the  (lesire  of  one  or  more  members  only. 

[3.  By  the  Judg)nent  Creditor  of  a  member  or  the  pur- 
rhaser  at  an  execution  sale  of  his  interest.] 

Times  of  Separation. — 1.  Separation  by  the  will  of  all 
the  members,  whether  undivided  or  reunited,  may  take 
place  at  any  time,  provided  there  be  no  pregnant  widow  of 
a  deceased  coparcener.  In  that  case  it  must  be  deferred 
until  the  delivery  of  the  widow  (6).  It  cannot  be  prevented 
by  third  parties,  however  interested  they  may  be  in  the 
estate,  e.  g.  by  creditors  or  mortgagees,  since  their  equitable 
rights  and  remedies  are  not  impaired.  {See  below  §  7  b.  1). 

2.  As  regards  separation  at  the  desire  of  one  or  seve- 
ral coparceners  only,  the  head  of  a  family,  a  father,  grand- 
father, or  great-grandfather  may  separate  from  his  descend- 
ants at  any  time  (c). 

A  son  living  in  union  with  his  father,  who  is  head 
of  the  family,  may  demand  a  separation  and  a  division 
of  the   ancestral    property   at   any  time    {d) ,   and   of  the 

(n)  Vishtjandth  v.  Krishn^jiOanesh  et  al,  3  Bom   H.C.  R.,69  A.  C.  J. 

{h)  May.,  Chap  IV  ,  Sec.  4,  para.  37,  and  compare  part.  35;  Stokei 
H.  L.  B.  r)6-7 

(c)  Mit.Chap.  I.,  Sec  2.  paras.  2  and  7.  Stokes  H.  L.  B.  3778. 
»S>  also  May.,  Chip.  IV.,  Sec.  4,  para.  8,  Stokes  H.  L.  B.  49-50. 

(H)  Mit  .  Chap.  I..  Sec.  5,  paras.  5—8,  Stokei  H.  L.  B.  392-3;  May., 
Chap.  IV.  Sec.  4,  para.  4.  Stokes  H.  L  B.  48 ;  Smfiti  ChandnkA. 
ChVllI..  ;;.  20;  Ndglinga  MudaH  v.  SitbHramntyn  Mndali  eial,\ 
3« 
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soli-acquiivd  property,  under  certaiu  conditions  only  (a), 
viz : — 

«.  If  the  father  be  indifferent  to  wealth,  his  wife  past 
cliild-beiiring,  and  the  daughters  married  (/>). 

b.  If  the  father  be  incapacitated  by  bodily  ailments,  ex- 
treme old  age,  insanity,  or  by  addiction  to  vice  (r),  or  loss 
of  caste.  The  last  of  these  conditions  would,  however,  now 
perhaps  be  inoperative,  as  loss  of  caste,  according  to  Act 
XXI.  of  1850,  does  not  affect  a  man's  civil  rights.  A  grand- 
son, living  in  union  with  his  grandfather,  or  a  groat-grand- 
son with    his  great-grandfather,  may   similarly    demand  a 


M.  II.  C.  R.  77  ;  A'-Zi  Pcrshad  v.  Ram  Charan,  In.  L.  R.  1  All.  159. 
The  Intc  Suprome  Court  hM  that  n  son  oouhl  not  enforce  a  partition  of 
.aiicfstnil  niovrahli'  projurty,  Lfikshmnn  Dada  Naik  v.  Ramachandra 
Ddila  \uik,  I  Boiu.  II.  C  U.  7^>  Appx.,  In.  L.  R.  I  Bona.  563.  Seehoweyrer 
Mit..  Ch.  I.,  StT  5,  pi.  ,^  Stoker*  II.  L.  B.  .iOl ;  ami  Coleb.  Dig.,  Bk.  V., 
T.  D-,  uhfiice  it  aj)p<*jii.s  that  the  ance.strul  wealth  (dravya)  generally  ia 
su))je(*t  to  partition  at  tlie  will  of  the  son,  thouf;h  particular  parts  of  it,  as 
ji  \\»ls,  may  he  eNceptid.  Sc*  also  Coleh.  I)ii?  »  Bk.  V.,  T.  2f)  Comm.  ; 
«.;//  H'hn  IWary  ct  nl  v.  Lnrhtmn  Ptrshnd  ft  al,  8  C.  W.  R.  15  C.  R.  ; 
l^^fljtH  Siiif^h  V.  Rnjroomor  Shiph.  li>  B.  L.  R.  '.ij^  Mr.  Ellis,  at  2Str. 
i\.  L.  'iwl,  adopting  the  Iami^mI  I^w  that  the  father  in  not  bound  to  divide, 
aitils  thai  he  mu.^t  maintain  hiti  !>on.  At  2  Str.  II.  L.  3i^3,  Mr.  Suther- 
land ha-  oMilooke.l  Mit.,  Ch.  I.,  Sec  .'>,  p.  8  (Stokes  II.  L.  B.  3^3). 

w/)  '2  Str.  II.  L.  :>L»0. 

'  h  The  (loetiine,  iriven  hi  re.  h  that  of  the  Mitaksharu  as  explained  by 
ilu-  Su!>i)«lliiiii  (!oleh.  Mit  ,  Chap.  I..  See.  1*.  note  to  para.  /,  Stokes  H. 
]j.  I>.  ''>7^  The  \'ir:imitro(hi\a  (UiKts  from  this  view  by  rejecting  the 
ili\i-ii»n  «i..\\liilt'  the  MH\nkha.Chap  IV..  See.  4,  pnra.  3,  Stokes  II.  L. 
B.  1"^,  .liMilf^  '/.  into  two  >uh  divi-.ion>  Nrirndn,  Pt.  II.,  Ch.  XIII.,  SI. 
•Jv^  -u,  .  till-  following  tiir.i^.  (\  •  alter  father's  drath,  I'J)  when  the  father 
Immi^  uM  di-ii' >,  .t  wluM  the  nn>t!Hr  i'S  past  elnhl-hearin;;  and  the 
sixtri-s  nmrrird,    4)  win  ii  tlu*  t:i(hor'>  eapaeity  or  desire  has  ceased. 

.r  The  .Mil.'iU>hjiia  s:i\'.,  *  if  he  i*»  adilieted  to  viee.'  The  Vfraini- 
irod::\a  i  \pl;iin-  tlits  i(»  inr;ih  *  lii->  ot  easle  *  Bnt  it  i.^  probable  that  the 
Mit.  nnan'  H)  Mn-liiile,  ho^idrs  lo><s  of  ea'»ir,  the  case  of  a  notorious 
xpi'mUliiii*  itiul  rvil  liMi.  ua  nitrrilu'inui'  h  otherwise  knoun  to  the 
lliud"j  I.:  ^  >"  Mm  .  \'>..\  r:..  I  .  >,r  .-,.  pi  \i,  Moken  II.  L.  B.  :VX\. 
ir.i(atl:fi  'i;!"*  •>« »')...  un  .«['.  nf.it,  d.  ".I  n  i  ii*  ij  tiuin  v^nrhily  aflairs,  a  Sfin 
«i.  i\     hiiMiiii    I'n    It  j»l»    I  iit..li'.-    "I  ill.    I.iiii-v     .'.>ii.ll.   {.    .■i2^. 
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partition,  provided  his  own  father,  or  his  father  and  grand- 
father, bo  dead.  Till  then  he  cannot  demand  a  partition 
notwithstanding  his  right  in  the  property,  because  the- 
intervening  heir  obstructs  his  complete  title  (a). 

A  son^  a  grandson,  or  a  great-grandson  may  separate, 
without  receiving  a  full  share,  at  anyliime  {b). 

A  member  cannot  enforce  a  partial  division  (c).  As  to 
this,  however.  Couch,  C.  J.,  in  Shib  Suhaye  Svigh  ci  al  v. 
Nursifujh  Lall  ci  al,  at  22  C.  W.  R.  354,  says,  "  I  did  not 
intend  to  decide  any  such  general  question.''  But  this  is 
the  recognised  law  in  Bombay  (d),  and  in  the  North-Westcrn 
Provinces  (e).  The  same  rule  holds  good  in  respect  to  one 
or  more  members  of  a  family,  consisting  of  brothers  or 
collaterals  only  (/),  the  whole  property  being  brought 
into  account  (//),  so  far  as  it  is  common  (h).  The  right  to 
claim  a  partition  is  not  lost  by  its  non-exercise  during  six 
or  seven  generations  (/). 

3.  Partition  in  Exccutwn  of  Decrees. — The  creditor  of 
an   undivided    co-parcener    may    obtain    execution   of  his 

(a)  Mit,  Chap.  I.,  Sec.  2,  paras.  1  and  7.  Stokes  11.  L.H.  .377-8; 
Sec  6,  para,  .'i  uotc,  Ibid.  391  ;  May-,  Chap.  IV.,  Sec.  4,  paras.  1 — 3, 
Ibid.  47-48. 

(A)  Mit..  Chap.  I.,  Sec.  2,  paras.  11  and  12,  Ibid  380;  May.,  Chap. 
JV  ,Sec.  4,  para.  16.  Ibid.  61. 

(r)  Ndndbhui  V.  Ndthdbhai,  1  Bom.  11.  C.  R.  47.  A.  C  J.  For  the 
Heni^al  law,  see  the  note  uf  Sir  W.  Jones  at  2  Str.  H.  L.  251.  He  thinks 
that  the  text  of  Mauu  IX.  104,  **  After  the  death  of  the  parents  &c.**  pre- 
vents a  partition,  even  after  the  father^s  death,  except  with  the  mother's 
a^tsent.  See  the  case  of  Lakshman  v.  Sntyabh'lmdbai^  S.  A.  No.  135  of 
1877,  Bom.  H.  C.  P.  J.  V.  for  1877,  pp.  WJ,  3.-2. 

(d)  Trimbak  Dixit  v.  S<lrtyan  Dixit,  1 1  Ibid.  (VJ  ;  Venkatesh  ei  al  v.  GnH- 
npnya,  R.  A   No«.  30  and  31  of  lS7r>,  Bom.  II.  C.  F.  J.  F.  for  I87t>,  p.  Ho. 

[e)  Mithoo  Lall  v.  Golam  Suseer-ood-deen  et  al,  4  Agfra  Rep.,  270. 
{/)  Mit.,Chnp    I  ,  Sec.  3,  para.  1  ;  Musst.  Deowanii  Koonwarv.  Ihtar- 

kannth,  8  B.  L.  R.  at  ;>.  'M\.\  note.     2  Str.  II.  L.  358. 

iy')  Lakshmnn  D.  N»iik  v.  Hamchandra  D.  Saik,  lu  L.  R.  1  Bom.  6()1. 

[h)  Moti  Mnlji  V.  Jamnadas  Mulji,  S.  A.  No.    77  of  1877,  Bom.  11    C 
IV  J.  V.  for  1-77.  /•    123;  Ballal  Krishna  ▼.  Gorinda  et  al,  S.  A.  No.  25 

of  1877.  Hn'l  ./'    124. 

I    'Ihakur  Ihirriao  ISinf/h  v.  Thakmr  Davi  iSVm^A,  L.  R.   1  lo.  A.  1. 
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decree  against  the  share  of  his  judgment  debtor  by  enforcing 
a  partition  (a).  This  is  closely  connected  with  the  law  now 
recognized  in  Bombay,  though  not  in  the  other  provinces 
subject  to  the  Mitakshara  law,  that  a  parcener  may  dispose 
effectually  of  his  own  undivided  share  for  valoe^  though  not 
by  way  of  gift  or  devise,  except  for  pious  purposes  (6). 
What  is  sold  for  the  necessary  discharge  of  a  common  liabi- 
lity is  deducted  from  the  common  estate  (c). 

§  4  0.  Riyht  to  partition  limited  to  demandant  and  hi$  $hare. 

1 .  It  must  be  considered  a  fundamental  principle,  that 
each  coparcener  has  power  only  to  effect  his  own  separation 
from  the  family,  and  not  to  enforce  a  separation  amongst 
the  other  coparceners  against  their  will.  In  the  Mit4kshar&, 
Chap.  I.,  Sec.  2,  para.  1  (Stokes  H.  L.  B.  377),  it  is  stated^ 
that  "  When  a  father  wishes  to  make  a  partition,  he  may  at 
his  pleasure  separate  his  children  from  himself,  whether  one, 
two,  or  more  sous,"  and  the  comment  on  this  by  B&lam- 
bhattii,  as  translated  in  the  note,  is,  that  he  may  "  make 
them  distinct  and  several  by  giving  to  them  shares  of  the 
inheritance."  From  this  it  would  at  first  sight  appear,  that 
a  father  has  a  right  not  only  to  sever  himself  in  interest 
from  his  sons,  but  also  to  effect  a  separation  amongst  the 
sons,  independently  of  their  desire  or  assent  (d).     This  how- 


[a)  By  )ir(KH?e(lings  in  execution  against  the  father  alone,  his  intereit 
oiily,  not  that  of  his  k  )n8,  can  be  affected,  Deendyal  Lai  v.  Jngdeep 
Narain  Sinph,  L.  R.  4  In.  A.  247.  Separation  may  be  enforcod  in  order 
to  give  etIV'Ct  out  of  hi:*  own  share  to  a  sale  made  by  a  single  member 
of  a  joint  family.  2  Str.  II.  L.  34!>.  Such  a  transaction,  however,  Ellit 
says,  loc  cit.,  is  presumably  colhisive  on  the  part  of  the  purchaser.  See 
heh)\v  §  4  p.  Remarks. 

[b)  Sf'e  the  elaliorate  judgment  of  Sir  M.  Westropp,  C.  J.,  in  VtUmdev 
BhtUy.  Veukatesh  Saubhtrv,  10  Bom.  II.  C.  R.  139 ;  Uddrdm  Sitdram 
V.  Rlnu  Piindnji  etal,  II  Ibid.  76;  Makabala,ja\'.  Timayd,  \2  IM,  138 
&c.,  referred   to  below  ;  Tukaram  v.  Ramchandra^  6  Ibid.  247  A.  C.  J. 

[c)  Narayan  Vino^ak  v.  Btlkrishna  Sara'jan,  Mis.  S.  A.  No.  21  of 
1872,  Bom.  H.  C.  P.  J.  F  for  1^/2.  No.  VJi). 

(il)  This  nould  be  the  must  natural  inforencr  from  Nlirada  also.  Set 
NArada,  W.  II.,  Ch.  XITI.,sl.  4. 
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ever  would  uot  be  a  correct  inference ;  the  entire   comment 
of  Balambhatta  runs  thus  : — 

'  (If)  he  make  them  distinct  by  giving  to  them  shares  of 
the  inheritance.  As  the  limit  of  this  (separation)  is  desired 
to  be  known,  he  ( Vijfianeivara)  adds  :  "  Prom  himself/'  * 

•  The  purport  is,  that  the  (author)  does  not  stop  to  con- 
sider, whether  they  (the  sons)  remain  afterwards  united  or 
separate.' 

This  is  evidently  not  conclusive  either  of  separation  or  of 
union  in  such  a  case. 

It  is,  no  doubt,  competent  to  a  father  to  distributey  to 
certain  extent,  his  self-acquired  property  at  his  own  pleasure 
amongst  his  sons.  But  it  does  not  follow,  that,  by  such  a 
distribution,  a  separation  amongst  them  individually  and  in- 
dependently of  their  own  desire  will  be  effected.  There 
appear  to  be  no  texts,  which  lay  down  such  a  rule,  and 
Jagannatha,  in  Colebrooke's  Digest,  Book  V.,  Chap.  VIII., 
Text  430,  explicitly  recognises  the  doctrine  of  a  continuance 
of  union  in  a  family,  notwithstanding  the  separation  of  indi- 
vidual members  and  the  allocation  to  them  of  their  shares  in 
the  estate.  He  makes  separation  or  non-separation  depend 
on  the  free  consent  of  the  coparceners,  resting,  in  the  absence 
of  explicit  texts,  on  the  reason  of  the  law — a  principle  recog- 
nized in  the  Hindil,  as  well  as  in  the  English,  jurisprudence  (a) . 
So  too  the  Privy  Council,  (in  Miisst.  Cheeiha  v.  Baboo  Miheen 
Lall  at  11  M.  I.  A.  380),  say,  "  It  is  however  clear  upon  the 
evidence  that  the  two  other  brothers  continued  joint  after  the 
separation  of  Shama  Doss."  See  also  Rewan  Pei'sad  v.  Musst. 
Rddhd  Beehy,  4  ibid.  137. 

This  principle,  it  must  be  admitted,  is  hard  to  reconcile 
with  the  judgment  of  the  Bombay  High  Court,  in  Lakeh- 
mibai  v.  Oanpat  Morobd,4  Bom.  H.  C.  R.,  O.  C.  J.,  160.  In 
this  case  it  was  laid  down,  that  a  grandfather  could,  by  a  will, 
distributing  a  share  of  ancestral  property  received  by  him  on 
a  partition    in  equal  portions  among  his  grandsons,  effect  a 


(a)  Colebrookc  Dig.,  Bk.  II,  Ch.  IV.,  Text  17. 
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separation  ftinoiigst  the  latter  (a).  Tlie  reasoning  of  the  leam- 
fid  Judge  in  that  case  was  not,  however,  concurred  in  by 
the  Court  on  appeal,  and  the  ultimate  decision  has  been 
based  on  different  grounds  (h).  The  views  above  stated 
are  conformable  to  those  set  forth  by  Sir  T.  Strange,  H.  L. 
1 1>3  and  20  i,  the  authority  quoted  by  whom,  however,  is  not 
applicable.  Conversely,  when  a  testator  had  bequeathed  his 
business  to  his  sons,  but  had  directed  that  there  shoald  be 
no  partition  for  20  years,  the  latter  direction  was  held  repug- 
nant, and  the  sons  entitled  to  immediate  partition  (c)« 

2.    Gnut'tjrandsoH, — The  case   of    a    great-grandson  is 
not  expressly  dealt  with  in  the  llindil  law  books,  but  it  restB 


{a)  Mr.  KHis  thou$;)it  that  n  Ilindil  could  not  make  a  will  at  all,  2  Str. 
II.  L.  419.  Bat  soparntc  and  si'lf-ucquirod  proiKTty  may  be  thus  dealt 
with,  Nrt/iff  Xarnin  Ruo  v.  llaree  Punt  Bhao  tft  al,  9  M.  1.  A.  1*6;  Baboo 
Beer  Pertnb  Sahee  v.  M.  Rajnnder  Pertnh  Snhee,  12  M.  I.  A.  at  p.  38; 
A(fjoodhift  Oir  et  aJ  v.  Kashi  Gir  et  «/,  A  N.  W.  P.,  II.  C.  K.  31  ;  Bhag^ 
vfiH  Dulhtbh  V.  Kolta  Shanknr,  In.  L.  R.  1  IJom.  641.  The  extent  of 
thi*  tcAtninentnry  pov^er  niuAt  he  n'^ilntcd  by  the  IlinilA  I^w,  Sonatmm 
By  sack  v.  S.  Jitr/rjutsoondrpe  Dossef^  8  M.  I.  A,  at  p.  85  (which  furnishes 
no  anido^^y  hut  that  of  ^ifts)  ;  Coli-hrookt*  at  2  Str.  II.  L.,428,  431,  435; 
Jotindra  Mohan  Tcrjore  v.  iinnendru  Mohan  T'lffore,  0  Hong.  L.  R.  at 
p.  3'.»S.  But  see  also  S.  Sfjurjecmowy  Dosse**  v.  Denohundoo  Mullick 
et  aL  9.  M  I.  A.  123.  TIiuh  u  will  cannot  l»c  matlf  of  ancestral  property 
m  which  sons  have  an  intcrct,  thouirh  crt'ect  may  be  pivcn  to  it  as  t 
family  arrangement,  Lakshmihrn  v.  Gunpnt  Moroba  et  a/,  5  Bom.  H.  C. 
K..  lijr)  O.  C.  J. ;  J  Str.  11  L.  4  .6.  Tinit  a  llindiVs  will  is  to  l>e  constru- 
ed according  to  llindi\  Law,  See  S.  Soorj^p money  Ihssce  v.  DeHobundoo, 
Mullick,  6  M.  I.  .V.5.*iO;  Mnxst,  KoUany  Koorr  v.  Luc hmee  Pers had,  24 
C.  W.  R.  395  ;  Jotindra  Mohan  Taf/ore  v.  Ganendra  Mohan  Tagore, 
9  Beng.  Ii.  K.  315  ;  Motri  Mnhomed  Shumfoot  Hooder  el  a!  v.  Shewuk- 
ram,  14  lieng.  L.  K.  ?li7,  2:W),  S.  C  ,  I..  K.  2  In.  A.  7  ;  Muist. 
Bharitmiti  iJaee  v.  Chowdry  Bholanath  Thakoor  et  «/,  L.  R.  2  In.  A.  256, 
2<)1  ;  Rainfjutte^  Arh'iry^e  v.  Kristo  S^nndurefi  DetAa,  2i)  C.  W.  R.  473, 
C.  K.  As  to  the  form  a  nuncupative  uill  is  etfectual,  Bharftan  Dullnbh 
V.  Kala  Shankar^  In.  L.  R.  I  Bom.  Gil  ;  and  so  is  a  parol  refooation. 
Ma  ham j  Pertnh  y  ar  at  n  Sinoh  v.  Mahnra,iep  S^ohha  Kotur  d  at,  L.  R. 
1,  In.  A.  228.     Ilindil  Wills  Art  is  Act  \\\.  c^f  1>7<'. 

\b^  Sec  hakshmthii  v.  Ganpnl  Mnrofni,  5  Born.  II.  ('.  R.  128   O.   C     J. 

^r,  Bhatjbutti  iJpyiv.  Bh'tlan-tth  Tnakuor  et  «/.  In.  L.  R.  1  Calc.    KM. 
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on  the  same  principle  as  that  of  the  grandson,  viz.,  on  the 
doctrine  of  representation. 

3.  Minors, — In  the  case  of  minor  coparceners}  it  would 
certainly  tend  to  convenience,  if  the  doctrine,  apparently 
upheld  by  the  Madras  and  Bombay  High  Courts  (a),  that  a 
minor  coparcener  is  to  bo  represented  in  partition  by  his 
guardian,  could  be  based  on  any  explicit  texts.  All,  how- 
ever, that  can  be  deduced  from  the  original  authorities  appears 
to  be  that  the  interests  of  the  minor  shall  be  duly  regarded, 
and  sliall,  if  necessary,  be  protected  by  the  sovereign  power. 
His  position  is,  in  fact,  declared  to  be  analogous  to  that  of 
absontoos,  and  the  rules  proceed  on  the  assumption  that  his 
assent  or  that  of  a  guardian  for  him  is  not  essential  (6).  The 
minor  must  not  be  injured  by  any  unconscientious  dealing. 
Mr.  Colebrooke,  in  an  opinion,  quoted  at  2  Str.  H.  L.  360, 
says,  that  ''  the  sovereign  or  his  representative,  as  guardian 
of  the  minor^  is  competent  to  authorise  a  partition,'*  and  for 
this  opinion  he  refers  to  a  text  of  Katy&yana,  Colob.  Dig., 
Bk.  v.,  Chap.  VIIL,  T.  453.  But  this  text  points  to  the 
necessity  of  protecting  the  minor's  interest,  if,  contrary  to 
the  etliical  obligation  to  remain  undivided  during  the  mino- 
rity, a  partition  should  actually  be  made  by  the  adult  copar- 
couers,  rather  than  to  any  necessity  for  an  assent  expressed 
on  behalf  of  tlio  minor.  This  text,  indeed,  and  the  one  pre- 
cediug  it,  with  their  accompanying  commentaries,  imply  a 
valid  partition  by  the  will  of  the  adults  alone. 

A  partition,  demanded  on  behalf  of  a  minor  by  his  gnar- 

(a)  \ailappa  Reddi  v.  Balammdl  ei  al,  2  MRd.  H.  C.  R.  182,  quot- 
ed ill  4  nom.  II.  C.  R.,  O.  C.  J.,  p.  159  {Lakshmibai  v.  Ganpat  Moroba 
rt  al).  Kverv  minor  is  to  be  (guarded  by  the  King,  Coleb.  Dig.,  Bk.  V., 
T.  WJ;  2  Str.  Jl.  L.  72.  The  Minors'  Act  for  the  Bombay  Presidency  is 
Act  \\.  of  iSfU.  But  this,  it  has  been  held,  does  not  enable  the  Civil 
(!oiiit  under  orihuary  circumstances  to  take  charge  of  an  infant's  share 
III  uiidividrd  pr()]>erty,  Shivtiji  lldsam  et  al  v.  Datu  Matji^  12  Bom.  II. 
C.  K.  JM  So  uuder  Act  XL.  of  186S.  Skeo  Nundun  Singh  v.  Mnsst. 
(ihimsnm  Kuu>>rr<\  21  C.  W    K.   144. 

(//)  VIrHiniiro(lu\a,  (|uuted  below,  Bk.  II.,  Chap.  1.,  Sec.    1,  Q-    7  ;    2 

Str.  II.  I.  ;mi.  :h^. 


3  04  SEPARATION.  [BK.if.,urTB0D.i4c . 

dian  or  friends^  cannot  usually  be  enforced  against  the  will 
of  the  adult  coparceners.  But  such  a  demand  may  be  en- 
forced, when  it  is  necessary  to  prevent  malversation  or 
jeopardy  to  the  minor's  interests  (a).  This  opinion  has  been 
expressed  by  Mr.  Colebrooko  also  in  the  passage  quoted 
above ;  but  it  rests  on  the  reason  of  the  law^  not  on  any 
express  texts.  In  the  case  of  Oaviyid  Rdmehandra  v.  Moro 
Raghundth  quoted  in  {a),  reference  is  made  to  Sheo  Nundun 
Siiigh  v.  Musst.  Ohunsam  Kooere,  21  C.  W.  R.,  p.  143  C.  R.» 
and  to  Shivji  Hdsam  et  al  v.  Datu  Mdvji  Khojd,  12  Bom. 
H.  C.  R.,  p.  281  (S.  A.  No.  316  of  1872),  and  the  rule  is 
repeated  that  ^*  when  the  joint  property  of  an  undivided  family 
governed  by  the  Mitakshard  law  is  enjoyed  in  its  entirety  by 
the  whole  family,  and  not  in  shares  by  the  members,  some  of 
whom  are  adults,  one  member  has  not  such  an  interest  there- 
in as  is  capablo  of  being  taken  charge  of,  and  separately 
managed,  under  the  provisions  of  the  Minors'  Act  (XX. 
of  1864)."  In  the  same  case  the  District  Judge  was 
directed  to  report  whctlier  on  inquiry  it  seemed  probable 
that  the  minor  would  benefit  by  a  suit  for  partition,  brought 
against  his  uncles,  against  whom  no  **  special  instance  of 
malversation,"  it  was  said,  had  been  alleged.  In  Meghashdm 
Bhavdnrdo  v.  Vithalrdo  Bhavdnrdo,  S.  A.  No.  148  of  1871, 
decided  on  the  14th  of  September  1871  (Bom.  H.  C. 
P.  J.  P.  for  1871),  it  had  been  said,  •'No  doubt,  the 
claim   for  partition   advanced   on  behalf  of  a  minor  is  one 

that  must  in  every  case  be  closely  scrutinized  

Its  result  umst  in  each  instance  depend  on  the  view  that  the 
Court  below  takes  of  the  evidence  as  rendering  a  partition 
necessary  or  not  for  the  protection  of  the  minor's  interests." 
A  minor  who  has  been  used  unfairly  in  a  partition  may 
repudiate  it  on  attiiining  his  majority  or  within  a  reasonable 

(a)  Sr^fmi^dr  Pilloi  r.  ChokkaliHffam  Piltai,  \  Mad.  H.  C.  R.  ]05; 
AHmel  Ammdl  v.  ArunnrheUam  Pillai  pt  al^tilbid,  f>!);  and  Kdmdiiki 
Ammdl  ▼.  Chidfimbartt  Reddi  ef  ai,  3  /M.  91 ;  2  Str.  H.  L.  310,  3^2  ; 
(iftrind  Rnmachnndrn  v.  Morn  Raphunnth,  Ap.  No.  I.  of  187.5  (under 
Aft  XX  of  1R64U  Bom   II.  C  P.  J.  F.  for  H7.V  p  2fil. 
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time  afterwards  (a) .  Wliere  partition  would  be  detrimental 
to  the  shares^  the  Courts  it  has  been  held^  can  refuse  to 
decree  a  division,  Durbaree  Sing  et  al  v.  Saligram  et  al,  7 
N.  W.  P.  R.  271.  But  a  somewhat  different  view  was  taken 
in  Ram  Pershad  Narainy,  The  Court  of  Wards,  21  C.  W.R. 
152.  See  further  upon  this  point  in  Bk.II.y  Ch.IIL,  Sec.  1>Q.  1. 
4.  Absentees, — The  absence  of  one  or  more  coparce- 
ners does  not  bar  partition  (6),  if  it  is  desired  by  the  copar-  . 
ceners  present  (c).  All  that  the  law  requires  is  that  their 
equitable  shares^  like  those  of  the  minors,  be  set  apart  in 
the  division.  For  the  definition  of  what  constitutes  absence 
in  a  foreign  country,  enabling  the  coparceners  present  to 
dispense  with  any  expression  of  assent  on  the  part  of 
the  absentee,  See  1  Str.  H.  L.  188 ;  Coleb.  Dig.,  Bk.  II., 
Chap.  III.,  T.  26  and#27.  The  great  change  of  circum- 
stances that  has  occurred  in  recent  times  would  make 
it  necessary,  for  practical  purposes,  to  fall  back,  in  this  case 
as  in  others,  on  the  reason  of  the  law,  the  essential  part  of 
which  hero  is  evidently  the  supposed  impossibility  of  com- 
municating with  the  absent  co- sharer.  The  remarks  of  Sir 
T.  Strange,  1.  c,  as  to  the  periods  of  twelve  and  twenty 
years,  appear  to  refer  to  the  propriety  or  impropriety  of  a 
distribution  of  the  property,  without  reserving  the  absentee's 
share.     There  is  no  text  which  enjoins  the  postponement  of 

(a)  Kallee  Swikur  Saunyal  et  al  v.  Denendro  Nath  Saunyal  et  al,  23 
C.  W.  R.  63  C.  R;  Dharmdji  et  al  v.  Qurrao  Shrinivai  et  al,  10  Bom. 
H.  C.R.  311. 

{b)  Viramitroilaya.  quoted  below,  Bk.  IT.,  Chap.  I.,  Sec.  1,  Q.  7. 
The  Sinriti  Chandrikd,  Ch.  XIII.,  pa.  21  as,  says  that,  when,  a  parcener 
having  absented  himself,  the  other  parceners  divided  the  property  in 
ignorance  of  his  existence,  he  on  his  return  is  entitled  to  only  half  a  share. 
Brilia.<pati  is  cited  to  this  effect,  but  the  passage  is  really  inconsistent 
with  others  which  follow. 

(c)  As  to  the  presumption  of  death  in  the  case  of  a  person  not  heard 
of,  thi*}  arises  where  the  age  of  one  who  went  away  at  less  than  forty 
years  old  after  20  years,  at  less  than  sixty  years  after  15  years,  at  any 
great  or  ape  after  12  years.    The  authorities  howerer  vary.  Set  2  Str.  H. 

L.  237.  316.     Foi  the  present  law,  Ste  Act  I.  of  1872,  Sections  107,  108. 

39 


306  SEPARATION.  [Btii.,Hm»D.§4c. 

the  division  for  the  advantage  of  an  absentee,  and  his  inter- 
ests are  otherwise  sufBciently  protected.  The  descendants 
of  an  absentee  may  claim  down  to  the  seventh  degree  (a). 
6.  Wives^  Mothers^  ^'c. — ^Wives,  mothers,  grandmothers, 
sisters,  &c.,  the  female  members  of  a  united  family,  entitled 
to  shares  on  partition,  are  still  not  invested  with  any  power 
to  demand  a  partition  of  the  estate  (&).  This  disability 
rests  on  the  principle  that  males  alone  in  a  united  family  are 
regarded  as  heirs,  with  rights  untransferable  to  females. 
The  source  of  the  right  of  females  to  a  share  on  partition  ia 
the  necessity  to  secure  for  them  a  certain  provision,  which 
otherwise  might  fail.  In  Bengal  it  has  been  ruled  (c)  that  the 
widow  of  a  member  of  a  united  family  may  claim  a  partition, 
the  concession  of  wliicli  rests  in  the  discretion  of  the  Court. 
There,  however,  the  widow  of  an  undivided  coparcener  inherits 

(n)  *J  Str.  II.  L.  :yJ9;  Mora   Vishvanaih  et  al  v.  Ganesh  Vithal  et  al, 
10  Bom.  II.  C.  R.  441. 

(A)  The  position  of  sisters  in  the  line  of  heirs  is  by  Nanda  Pandita  and 
Balamhhattu  fixed  as  next  after  that  of  brothers  for  reasons  (See  Coleb. 
Mit.,  Ch.  II.,  Sec.  4,  pi.  1  note,  Stokes  II.  L.  B.  443,)  rejected  by 
the  Privv  Council  in  Thnkoorain  Sahiba  v.  Mohun  Lall,  11  M.  I.  A.  at 
p,  402,  but  deriving  some  support  from  the  use  of  the  word  Santtina  ^ 
issue,  in  Sec.  5,  pi.  4  (Stokes  II.  L.  B.  44f)),  compared  with  Sec.  2,  pi.  6, 
{IfAd.  411)  and  Sec.  U,  pi.  9  [Thid,  460).  The  ri^^ht  of  sisters  to  an  equal 
share  srenis  to  be  recognised  in  the  passage  of  Mann  IX.,  212,  quoted  in 
the  Mitiik.shara,  Ch.  II..  Sec.  9,  pa.  12  (Stokes  II.  L.  B.  434).  See  also 
N;irada,  Ft.  11.,  Ch.  Xlll..  si.  13.     But  Mann  IX.,  118  is  different. 

The  motiier  of  two  out  of  four  sons  is  entitled  on  partition  to  mainten- 
ance from  all  four,  Mwst.  Munrha  v.  Brijbookun  et  al^  Bom.  Sel.  Co,,  p.  I. 
But  aceordiu*;  to  Vijiiaue-svara,  '  It  is  a  mere  error  to  sa}'  that  the  wife 
takes  nothiuf;  but  a  subsistence  from  the  wealth  of  her  husband  (who  died 
leaving  no  issue),  and  though  shv  cannot  demand  a  portition,  she  is,  when 
a  partition  is  made  by  the  sons,  entitled  as  their  father's  widow  to  a  share 
equal  to  one  of  theirs.  a>  his  unnmrried  daughter  to  one-fourth  of  a  share, 
Mit.,  Ch.  I..  Sic.  7  vStukes  II.  L.  n.:i\)7),  Ch.  II.,  Sec.  1,  pi.  31  (Stokea 
II.  L.  B.4.'iro.  jSV<» below  Kiglits  and  Duties  arising  on  Partition;  Laljeet 
Singh  V.  liaj  Coomar  Singh,  12  B.  L.  K.  37:<.  lib'A  ;  Jodwtnath  Dey 
Sirrar  el  al  v.  \ir<,jnwith  Ih>y  Sircnr  et  at.  Ibid.  38."). 

{r^  Suuditminry  Itofsrr  \.  Joqtsh  Chundfr  Dntt  et  ul.  In.  L.  R.  2  Calc. 
i62 
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his  share  (a),  on  failare  of  sons^  grandsons,  and  great-grand- 
sons, though  she  has  only  the  life  enjoyment  of  the  property, 
except  under  special  circumstances  (h).  Under  the  law  of 
the  Mitakshara  she  succeeds  only  to  a  separated  co-parcener. 
Even  in  Bengal  (c)  it  seems  to  have  been  admitted  that 
there  were  no  reported  decisions  in  favour  of  the  widow's 
right,  though  it  had  apparently  been  recognised  in  numer- 
ous  unreported  cases.  What  is  scud  in  the  same  judgment 
as  a  reason  for  decreeing  partition,  *^  Otherwise  she  would 
be  unable  during  her  life  to  improve  the  heritage  of  her 
children,'^  these  children  being  daughters,  implies  the  suc- 
cession of  the  daughters,  who  also,  according  to  the  Mit&k- 
shard  law,  would  be  excluded  in  a  united  family.  Their 
succession  in  Bengal  would  rest  on  their  being,  in  the  event 
of  their  survival,  the  next  heirs,  at  the  death  of  their  mother^ 
to  her  husband,  their  father. 

6.  Dlsqiialifications  for  demanding  a  separation, — Dis- 
qualifications to  inherit  operate  equally  to  exclude  from  a 
share  on  partition,  and  consequently,  from  the  right  to 
demand  a  separation.  See  Book  I.,  Introduction,  pa.  70. 
The  maintenance  of  the  excluded  members  must  be  provided 
for.     See  below  '  Liabilities^ 

According  to  Strange,  Man.  H.  L.  §  339,  a  person, 
who  has  fraudulently  concealed  a  portion  of  the  femily  pro- 
perty, loses,  on  discovery  of  such  fraud,  his  right  to  a  share. 
Sir  T.  Strange  also,  in  H.  L.  p.  232,  seems  to  bo  of  opinion, 
tliat  the  Mitakshan\,  Chapter  I.,  Sec.  2,  paras.  4,  5,  and  12, 
(Stukcs  II.  L.  B.  377,  380)  agrees  with  this  rule,  which  is 
certainly  laid  down  by  Manu  IX.,  213.  But  with  regard  to 
tbo  Mitukshara,  it  would  seem  that  the  paras.  4 — 12  do  not 
refer  to  the  loss  of  the  right  to  a  share  in  case  of  fraud  prac- 
tised by  a  co-sharer,  but  to  the  criminality  of  the  act  only.  The 
author  first  states  the  positive  rules  regarding  the  treatment  of 


(a)  iViya  Bhaga,  Ch.  XI.,  Sec.  1.  pi.  19,  44,  S6,  Stoket  U.  L.  B.  30e» 
315,320.' 

{b)  Ibid.  pi.  62,  Stoke*  H.  L.  B.  321. 

(r)  Fokhnarain  et  al  ▼.  Mmst.  SeespkooJ,  3  C.  S.  D.  A.  R.  114. 
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fraudulently  concealed  and  recovered  property  in  paras*  1 — 3, 
and  then  he  goes  on  to  combat  the  opinion  held  by  some  Hindft 
lawyers,  that  such  a  concealment  ofproperty  by  a  coparcener 
is  not  criminal.  He  is  forced  to  do  this,  because  the  text  of 
Y&jnavalkya  does  not  touch  on  the  point,  and,  for  the  same  rea- 
son, he  is  also  forced  to  base  his  arguments  on  the  verse  of 
Manu  (para.  5),  though  the  doctrine  contained  in  the  latter  is 
partly  at  variance  with  his  own.  The  argument  of  the 
Mitdkshar^  has  been  understood  in  this  manner  by  Mitra- 
misraalsoy  who  after  repeating  the  substance  of  Mit&kshar&t 
1.  c.  paras.  1 — 12,  adds  (Viramitrodaya, /.  220,  p.  2,  L  4)  : — 
"  But  the  co-sharers  ought  not  to  inform  the  king,  (if 
fraud  has  been  committed  by  one  of  them).  But  oven  if  an 
information  has  boon  laid,  ho  (the  king)  ought  to  cause  it  to 
be  restored  by  kind  exhortations  and  the  like.  For  K&ty&« 
yana  gives  a  rule,  the  visible  object  of  which  is  to  enjoin  that 
kindness  only  ought  to  bo  used,  saying  : — *  Ho  (the  king) 
shall  never  use  force  to  cause  tho  restoration  of  property 
taken  away  by  a  relation.'  '^ 

Hence  it  appears,  that  according  to  the  authorities  pre- 
vailing in  tho  Bombay  Presidency,  a  co-sharer,  practising 
fraud,  docs  not  lose  his  right  to  a  share.  Tho  same  has 
been  held  also  by  tho  Mad.  S.  A.  in  G,  Lutchmeedavcc  v. 
Narasimmah  (Ropts.  for  1853,  p.  118),  and  is  recognized  as 
law  by  the  Smriti  Chandrika,  Ch.  XIV.,  pa.  4  sSy  and  Ja- 
gannatha  in  Colcbrcoke  Dig.,  Bk.  V.  Commentary  on  T.  376, 
and  on  T.  378  ad  fni, 

§  h).  Will  to  (]ffWf  a  scpftnttion, — The  will  of  the  united 
co-parconors  to  offoct  a  separation  may  be 
1.     Stated  c.rplicUhj  ;  2.  Or  imidicd. 

1.  As  to  r.rprrs8  ?//7/,  it  may  be  evidenced  by  doca- 
menls  or  by  declarations  before  witnesses.  In  some  of  the 
old**r  cases,  it  was  held  that  the  execution  of  a  deed  by  the 
coparceners  and  a  distribution  in  sprrir  were  not  merely 
evidi»nce  of  a  partition,  but  wore  essential  to  make  it  valid. 
But  this  doctrine  has  fur  some  timo,  been  abandoned,  and 
it  is  now  recognised,    that   all   which  would  be  evidence  of 
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an  assent  or  expression  of  will  in  otber  oases  would  be 
equally  so  in  a  case  of  partition  {a),  and  that  the  expression 
of  will,  whether  immediate  or  implied,  is  the  sole  criterion 
of  division.  This  has  been  carried  so  far,  that,  where  a 
partition  had  been  planned  and  agreed  to  by  coparceners, 
but  not  actually  effected,  the  widow  of  one  of  the  co-parce- 

(a)  Rungama  v.  Atchatna  et  al,4M,  I.   A.   68  ;   Mantena   Rayapara 
▼.    Chekuri   Venkataraj,    1    M.   H.  C.  R.  100 ;  Appovier  ▼.  Rama  Subha 
Aiyan  et  al,  11  M.  I.  A.  75,     Partition,  not  by  metes  and  bounds,   may 
yet  be  effectual.  So  R,  S.  Venkata  Qopala  Narasitnha  Row  ▼.  JR.  S.  Lak' 
shama  Venkama  Row,  13  M.  I.  A.  139.  See  also  Mit.,  Ch.  I.,  Sec.  9,  pa. 
1  (Stokes  II.  L.  B.  404) ;  May.,  Ch.  IV.,  Sec.  3,  pa.  2,  quoted  in  a  cor- 
rected translation  under  Bk.  II.,  Ch.  III.,  Sec.  3,  Q.  6.  In  the  case  of  R.  S. 
Lakshmy  Venkama  Row  v.  R.  S.  Venkata  Qopala  Narasimha  Row,  3  M. 
H.  C.  R.  40,  and  in  Timama  Kom  Timapav.  Amchimani  Parmaya,  S.  A. 
No.  452  of  1874,  Bom.  H.  C.  P.  J.  F.  for   1875,  p.  257,  an  agreement 
to  be  separate   was  held  to  constitute  a  separation ;   and  **  the  questioa, 
in  every  particular  case,  must  be  one  of  intention,  whether  the  intention 
of  the  parties,  to  be   inferred  from  the  instruments   they  have  execut- 
ed and  the  acts  they  have  done,  was  to  effect  such  a  division  : "  Doorga 
Pershad  et  al  v.  Musst.  Kundun  Koowar,  21  W.  R.  214;  S.  C,  13  B.  L.  R; 
235.    Reirna  Per  sad  v.  Musst.  Radha  Beeby,  4  M.  I.  A.  137*  recognised  a 
partition  by  mere  agreement  as  good,  though  made  during  subsistence  of 
a  life-estate.     In  the  case  of  Roopchund  v.  Phoolcktmd  et  al,  at   2   Borr. 
6/0,  the  Zilla  Judge  found  that  there  had  been  no  writing  executed,  but 
'*  that  the  brothers  perfectly  understood  that  certain  parts  were  the  share 
of  each.''  The  law  officer  and  the  Sudder  Court  held   this  sufficient  to 
constitute  a  partition.     Where,  though  there  has  not  been  an  actual  dis- 
tribution t;i  specie,  the  shares  have  been  ascertained  and   an   agreement 
made  to  liold  in  sevcraltv,  the  former  co-sharer  is  of  course   unfettered 
a«  to  the  disposal  of  his  own    portion,   Hurdwar  Singh  et  alv.  Imckmum 
Singh  et  al,  4  Agra    II.  C.  R.  42.     In  Bevapp,  Mahabala  ▼.   Ganapaya 
Annaya  et  al,  S.  A.  No.  125  of  1877»  Bom.  H.  C.  P.  J.  F.  for  1877,  p. 
194,  an  oral  agreement  for  partition  having  been  made,  one  of  the    divid- 
ing  co-parccners,  who  subsequently  received   no  part  of  the  rents  for 
more  than  12  years,  was  then  held  barred  notwithstanding  Art.  127  of  Scb. 
II.  of  Act  IX.  of  1871,  as  the  property  from  the  time  of  the  agreement 
ccAftcd  to  be  joint.  But  a  mere  definition  of  a  parcener's  interest,  in  tenqf 
of  ft  fraction  of  the  whole,   does   not,  it  has  been   said,   itself  constitute 
a  lepnl   separation,  Musst,  Phooljhwree   Kooer   v.    Ram   PerthwM  Singh 
et  al,    17   W.    R.    102,  C.  R.     So  also  Ambika  Dat  ▼.  Tukhmam  Kuar 
et  ol,  hi   L   R    1  All.  437,  referred  to  in  note  (6),  ad  Jin.,  pp.  313-4. 
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nerSy  who  died  in  the  mean  tiine^  was  allowed  to  recover  the 
share  allotted  to  her  deceased  hasband  (a).  But  there  mast 
bo  an  actual  severance.  An  inchoate  partition  does  not  alter 
the  rights  of  the  co-sharers  (6).  In  Kadapa  ct  al  v.  Adra* 
shapa,  R.  A.  No.  30  of  1874,  Bom.  H.  C.  P.  J.  F.  for  1875, 
p.  182^  of  two  co-sharers  suing  a  third  for  partition^  one  diedy 
the  remaining  plaintiff  insisted  on  his  right  to  two-thirds  as 
united  with  the  deceased  and  virtually  separated  from  the 
defendant  by  the  institution  of  the  suit,  but  the  Court  award- 
ed him  only  a  moiety  of  the  joint  estate  (c). 

An  agreement  to  divide  certain  lands  still  to  be  recovered 
was  held,  in  Ramahal  v.  Jogaii  Sooryhhan  ct  al,  S.  A. 
No.  2G0  of  1871,  Bom,  II.  C.  P.  J.  P.  for  1873,  No.  35,  not  to 
constitute  a  severance  of  interest.  Until  recovered,  the 
property  would,  it  was  ruled,  continue  joint  estate.  So  pro- 
perty under  mortgage  may,  when  redeemed,  be  open  to  par- 
tition, BaUcritfhna  v.  Ilarishankar,  8  Bom.  11.  C.  R.  04 
A.  C.  J. 

Rkmark. — By  some  of  the  Hindu  lawyers  a  separation  such 
as  to  give  one  or  more  members  their  several  shares  is  re- 
garded  as   necessarily    involving   a  general   partition    {d). 


[^f^  Ram  Joshi  v.  Lnkshmibai,  1  Bom.  II.  C.  R.  lf^9 ;  Appoorier 
V.  Uama  Subbn  Aiynn  ct  al,  S  C.  W.  K.  1  P.  C,  S.  C,  11  M.  I.  A.  tt.O.  But 
see  also  Shfo  Uyal  Trwaree  v.  Judoonath  Tfwaree  ft  al,  9  C.  W.  R.  &2 
C.  11.  [»!( to  0)  (letinitioii,  (2)  distiuct  cnjuyment J  ;  aiiil  Timma  Reddy  t. 
Achnmma,  2  Mail.  II.  C.  R.  3i>5. 

{b\  J*rftiCiiki\sni  Mitter  \.  Shreemutty  Ramsoondry  DosseeA  Fiilt.  110. 

Id  Tlio  siixnv  principle,  as  to  an  incrcuso  of  a  alnirc  in  ancestral  pro- 
)HTty,  c:iUM4'(l  ))y  the  death  of  a  coparcener  heforc  actual  |)artition  was 
adujited  in  Ihilj^et  Sint;  v.  Sheomunook  Sinr;,  1  licnj^.  S.  D.  A.  R.  69, 
1%  herein  the  ehlest  of  tlirce  undivided  brothen  having?  die<l  learin;*  behind 
him  u  sun,  and  the  second  without  issue,  the  son  of  the  ehleat  brother 
anil  the  surviving;  hrotlier  were  awarded  each  half  a  share  in  the  property. 
in  Gu»f,oo  MuJl  y.  Ennseedhnr,  1  N.  W.  P.  11..  for  ISfi^,  p,  79.  m 
coparcener  wan  held  entitled,  duriuji:  lii^*  father*^  lifetime,  to  bring  a  suit 
to  asHcrt  his  ri;;ht  in  the  share  which  the  father  inherited  from  liis 
ileceutcd  brother. 

(»/>  .^ham  Sarain  ft  al  v.  The  Conrl  of  l\'ards,  20  C.  W.  R.  201  C.  R. 
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Those  who  have  not  separated  are  on  this  theory  looked  on 
as  reunited  :  See  Coleb.  Dig.,  Bk.  V.,  T.  433  sub,  fin.,  and  com. 
pare  Manu.  IX.,  212.  Jaganndtha  does  not  adopt  this  view^ 
and  it  involves  perhaps  a  certain  confusion  of  thought  as 
pointed  out  in  the  case  above  quoted,  Appoovier  v.  Rama 
Suhba  Aiyan  et  al,  11  M,  I.  A.  68,  but  it  rests  also,  pro- 
bably, to  some  extent  on  the  general  necessity,  under  the 
Hindil  law,  of  seisin  or  possession  to  validate  any  change  of 
title  (a),  no  ownership  of  any  definite  share  being  predi- 
cablc  of  a  particular  coparcener  while  united.  Compare  also 
above  p.  297  sqq.,  and  see  the  case  of  Puree  Jan  Khatoon 
ef  al  V.  Bijhunt  Chunder  et  aU  9  C.  W.  B.  483,  C.  R. 

2.  As  to  implied  will,  the  HindA  authors  are  prolix  in 
their  discussions  of  the  circumstances,  from  which  separa- 
tion or  union  may  be  inferred  (6).  According  to  them  the 
'  signs  '  of  separation  are  : — 

a.  The  possession  of  separate  shares. 

b.  Living  and  dining  apart. 

c.  Commission  of  acts  incompatible  with  a  state  of  union, 
such  as  trading  with  or  lending  money  to  each  other,  or 
separately  to  third  parties,  mutual  gifts  or  suretyship.  They 
add  also  giving  evidence  for  each  other,  but  from  this  in 
the  present  day  no  inference  can  be  deduced  (c). 

The  burden  lies   on   a  member,  asserting  his   acquisition 


{n)  See  the  VivAda  Cbintilmaiii, /?.  79;  Tarackandv,  Lakihmam,  Id.  L. 
R.  1  Bom.  at  p.  93. 

{b)  Mit..  Cbnp.  11 ,  Sec.  12,  Stokc«  11.  L.  B.  466/  ;  May.,  Chap.  IV., 
Sec.  7,  paras.  27—35,  Stokes  II.  L.  B.  80--82. 

(r)  *'A  writing  attested  by  them  (kimtmeD)  is  the  best  proof;  on  failure 
of  tbnt,  one  attested  by  other  witnesses  ;  failing  that,  mere  oral  testimony ; 
and  iu}>tly,  evidence  of  separate  acts.  Such  is  the  order  of  proof."  Jagan- 
nfith,  in  Coltb.  Dig.,  Bk.  V.,  T.  381.  N&rada,  Pt.  II.,  Ch.  XIII.,  $1.  36 
cited  by  Vyav.  May.,  says,  (1)  evidence  of  kinsmen,  (2)  documentary  proof, 
(:<)  separate  transaction  of  afiairs.  Vyav.  May.,  Ch.  IV.,  Sec.  7,  p.  27, 
Stokes  II.  L.  B.  80.  Nilakantha  adds  separate  possession  of  house 
and  field,  and  so  Vijiiane^vara,  Mit.,  Ch.  II.,  Sec.  12,  Stokes  II.  L.  B. 
4GC-7. 
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of  property  after  partition^  of  proving  that  it  was  not 
quired  as  part  of  the  joint  estate  (a). 

d.  The  separate  performance  of  religions  ceremonieB, 
t.  6.  of  the  daily  Yaisvadeya^  or  food-oblation  in  the  fire 
preceding  the  morning-meal ;  of  the  Naivedya,  or  food-obla- 
tion placed  before  the  tutelary  deity ;  of  the  two  daily  morning 
and  evening  bamt-offerings ;  of  the  Sr&ddhaa  or  funeral 
oblations  to  the  parents'  manes,  &c.  See  Colebrooke  and  EUii 
at  2  Str.  H.  L.  392. 

None  of  these  signs  of  separation  can  be  regarded  as  by  itself 
conclusive.  Living  and  dining  apart^  on  which  the  Sftstris  sp- 
pear  to  set  great  value,  may  justify  an  inference  that  separation 
has  taken  place,  but  it  is  not  conclusive  of  the  fact,  since  many 
coparceners  live  and  dine  apart,  sometimes  in  the  same 
village  or  house,  for  the  sake  of  convenience.  Other  reasons 
too  may  necessitate  the  same  arrangement,  e^g.  Govern- 
ment service  taken  by  one  or  more  of  the  coparceners.  The 
Privy  Council  indeed  have  said  that  cesser  of  commensality 
is  strong,  but  not  conclusive,  evidence  of  partition  (b). 

The  separate  performance  of  the  Vaisvadeva  sacrifice,  of 
SrMdbas  and  other  religious  rites  is  still  less  conclusive.  In 
Book  II.,  Chap.  IV.,  Q.  4,  Infra,  a  passage  of  Bbattojfdlkshita 
is  quoted,  according  to  which  coparceners,  living  apart,  may 
or  may  not  perform  the  Vaisvadeva  each  for  himself,  and, 
in  the  present  condition  of  Hindu  society,  the  performance 
of  all  religious  rites  has  become  so  lax  and  irregular  as  to 
afford  no  safe  ground  for  inference  (c).     Separate  contracts, 

(a)  Mussi.  Anundee  Koonwur  v.  Khcdoo  Lai,  14  M.  I.  A.412;  Swabo  Rff- 
wana  Persad  v.  Musst,  RadhaBeehy,  4  M.  I.  A.  137;  3/o/t  Mulji  v.  Jamn^» 
das  Mulji  et  al,  S.  A.  No.  77  of  1877.  Bom.  II.  C.  P.  J.  F.  for  1S77,  p.l23. 

(b)  Anundee  Koonwar  et  al  v.  Khedoo  Lai,  18  C.  W.  R.  69  C.  R.,  S.  C. 
14  M.  I  A.  412;  aiifl  as  to  separate  rcftidenre,  see  Vinayek  Lak$kman 
etal  y.  Chitnnabai,  R.  A.  No.  44  of  187G,  Bom.  II.  C.  P.  J.  F.  for 
1^77,  p.  170;  Sheshapa  v.  Ipapa  bin  iSVof/Ki,  R.  A.  No.  12  of  I87d» 
Ibid,  for  1875,  p.  37. 

(c)  *'  When  brothers  livinp  a))art  separately  perform  the  daily  cere- 
inonies  of  Naitedya  and  VaUradeva  and  have  separate  bouse  and  other 
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entered  into  by  coparceners  mutually  or  with  third  parties 
constitute,  according  to  1  Macn.  H.  L.  54  and  1  Str.  H.  L. 
p.  225 — 227,  the  most  certain  evidence  of  a  partition.  But 
even  these  raise  no  conclusive  presumption  per  se,  since  it 
is  consistent  with  a  condition  of  union,  that  a  coparcener 
should,  concurrently,  possess  separate  property  (avibhajya), 
which  implies  separate  transactions.  As  no  one  of  the  marks 
of  partition  above  enumerated  can  be  considered  conclusive! 
so  neither  can  it  be  said  that  any  particular  assemblage  of 
these  alone  will  prove  partition.  It  is  in  every  case  a  ques- 
tion of  fact  to  be  determined  like  other  questions  of  factf 
upon  the  whole  of  the  evidence  adduced^  circumstantial  evi- 
dence being  sufficient,  as  distinctly  admitted  indeed  by 
Brihaspati  (a).  This  principle  has  been  followed  by  the 
Privy  Council  in  Rewana  Prasad  v.  Radha  Bibi  and  in 
other  cases,  and,  in  effect,  supersedes  the  artificial  rules  of 
the  HindA  Law  (6) — rules,  as  Jagannatha  points  (Coleb. 
Dig.,  Bk.  v.,  T.  389  Comm.  ad  fin,),  drawn  from  texts 
"  founded  on  reason,  not  revelation,  leaving  room  for  the 
admission  of  presumptive  proof"  (c). 


property,  they  may  be  considered   aepanted."    Q.   686,   Poonm,  17th 
August,  1849,  MSS. 

(a)  See  Dayabh&ga,  Ch.  XIV.,  pa.  8.  Stokes  H.  L.  B.  362.  See  also 
Morlcy's  Dig.,  Partition,  pp.  484,  485;  2  Macn.  H.  L.  152 ;  Rwee  Bhudr 
T.  Roopshunker,  2  Borr.  713  ;  Sheskapa  ei  aly.  Igapa  bin  Sitrttpa,  R.  A. 
No.  12  of  1873,  Bom.  H.  C.  P.  J.  F.  for  1875,  p.  37. 

(b)  At  8  C.  W.  R.  116  C.  R.  {Lalla  Mohabeer  Pershad  et  a/ v.  Miust. 
Kundun  Koowar)  there  is  a  case  of  a  coparcenary  converted  by  agreement 
into  a  simple  mercantile  partnership,  in  a  judgment,  affirmed  by  the  Privy 
Council,  Boorga  Penhad  ei  al  v.  MusMt.  KumdiM  Koowar,  2\  C.  W.  R. 
214.  S.  C,  L.  R.  1,  In.  A.  55.  See  D&yabh&ga,  Ch.  XI.,  Sec.  1,  p.  30, 
Stokes  H.  L.  B.  311.  At  Str.  H.  L.  395,  separation  for  fifty  years  waa 
pronounced  proof  of  a  partition.     See  below  page  316. 

(c)  la  his  essay  **  On  the  Deficiencies  kc."  the  late  Prof.  Goldstiicker 
objected  to  what  he  called  **  the  summary  rejection  as  legal  proof  of  all  and 
each  of  the  signs  of  separation."  If  by  "  legal  proof"  the  Professor 
meant  evidence  forming  a  fit  ground  for  inference,  be  went  much  beyond 
the  statement  he  was  criticising.  If  by  '*  legal  proof  "  he  meant  "  conclu- 
sive proof,"  then  the  criticism  ia  unfair  only  in  subttituting  "  the  rejection 

40 
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On  the  other  liand^  from  the  separate  possession,  by  indi* 
vidual  members  of  a  family^  of  portions  of  the  property  once 
held  in  common^  a  presumption,  though  not  an  indisputable 
presumption,  of  partition  arises.  This  presumption  is 
strengthened  by  length  of  time,  and  Ndrada,  Pt.  II.,Ch.  XIIL, 
si.  41  (a),  states,  that  a  continuous  separation  for  ten  years  is 
a  proof  of  partition.  This  verse  is  not,  however,  quoted  in 
the  modem  compilations  of  Hindd  law,  except  the  Smriti 
Chandrika,  Ch.  XVI.)  where  it  is  cit^d  as  from  Katy&yana. 

The  fact  that  certain  portions  are  admittedly  held  in 
severalty  does  not,  it  has  been  said,  rebut  the  presumption 
of  non-partition  as  to  the  rest  of  the  family  property,  Sreeram 

of  all  and  each,"  for  a  denial  that  any  particular  group  of  tig^s  ean,  apart 
from  its  logically  evidential  weight,  be  conclusi? e.  Jaganndtha,  in  Coleb. 
Dig.,  after  a  discussion  of  the  various  signs  of  partition,  which  shows  that 
they  have  severally  a  probative  but  not  a  conelusive  force,  winds  up  by 
saying  "  The  texts  are  founded  on  reason,  and  the  several  arguments  on 
each  being  equal,  presumptive  proof  may  be  admitted  on  failure  of  written 
and  oral  eridence.*'  Bk.  V.,  Ch.  VI.,  ad  fin.  On  the  diflference  between 
actual  proof  and  a  mere  '*  Adyuharand**  (i.  e.  Ud-dharana)  or  indication, 
see  the  remark  of  Ellis,  2  Str.  II.  L.  392,  who,  at  p.  .398,  says  that  tha 
weight  to  he  given  to  such  tokens  is  '*  one  of  the  many  points  reserred  by 
the  Ilindtl  Law  for  e(piitable  judgment.  In  Ambika  Dot  ▼.  Sukkmtun 
Kuar  et  a1.  In.  L.  R.  1  All.  -l.')7,  a  definition  of  shares,  separate  entries  of 
the  parceners*  names  as  owners  of  those  shares  in  the  Government  recordi, 
and  the  substitution  on  their  deaths  of  their  respective  sons'  names,  were 
held  insufficient,  in  the  absence  of  evidence  of  separate  enjoyment  of  pro- 
fits, to  prove  partition.  This  is  perhaps  an  extreme  case,  reference  being 
made  to  Appovier  v.  Rama  Subba  Aiyan,  11  M.  I.  A.  at  p.  89,  and  to  the 
separate  contracts  with  the  Government  constituted  by  the  separate 
entries  of  the  pan-cntr's  names  for  several  shares ;  but  on  the  whole 
evidence  the  Court  thought  the  intention  to  divide  must  have  been 
abandoned.  See  R.  5.  Venkata  Gopala  Narasimha  ▼.  R,  S.  Lakskmi 
Venkama  Roy,  .'<  Deng.  L.  R.  41  P.  C.  ;  Bnboo  Doorga  Pergkad  T.  Musst 
Kundun  Koownr.  L.  R    1  In.  .\.  at  p.  70. 

(fl'  See  the  Appendix.  A  various  reading  of  N&rada,  Part  II.,  Chap. 
XIII  ,  si.  3f),  gives  "  bhopa  lekhyena** =**  by  enjoyment  or  record,"  instead 
of  "6*'tyaMAy^iifl*^^- record  of  division."  Sw  Coleb.  Mit.,  Ch.  If, 
Sec.  12,  p.  3  note.  Stokes  II.  L.  R.  4G7,  and  the  case  of  Bhwranffowda  ▼. 
i^iranaowda  et  al,  S.  A.  No.  356  of  1873,  Bom.  II.  C.  P.  J.  F.  for  1874, 
p.  184. 
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Ohose  et  al  v.  Sreenath  Duit  Chowdhry  et  al,  7  C  W.  R,  451 
C.  11.,  and  separate  enjoyment  merely  as  a  matter  of  arrange- 
ment for  the  convenience  of  the  family  will  not  constitute 
partition,  Mitsst,  Josoda  Koonwur  v.  Oowrie  Byjonath  SohaC' 
sing,  6  C.  W.  R.  144  C.  R.  This  is  the  normal  condition 
of  a  Khoti  estate  in  Ratnagiri  and  will  not  prove  a  partition 
as  intended  to  be  permanent,  Bdbdshet  v.  Jirshet,  5  Bom. 
H.  C  R.,  71  A.  C.  J.  This  last  decision  must,  so  far  as  it 
extends,  qualify  the  rulings  in  Mitsst,  Mohroo  Kooeree  v.  Musst. 
Gunsoo  Kooeree  et  al,  8  C.  W.  R.  385  C.  R.,  Shib  Narain  Bose 
v.  Ram  Nidhee  Bose  et  al,  9  Ibid,  88,  and  the  old  case  of 
Ruvee  Bhudr  v.  Roopshunkur  Shunkurjee  et  al,  2  Borr.  713,  in 
which  separate  collections,  and  even  a  division  of  the  income 
derived  from  a  village,  were  held  to  be  sufficient  proofs  of  a 
partition.  Even  if,  for  common  convenience,  the  parties  took 
the  profits  of  an  estate  in  certain  defined  shares,  still  it  would 
not  bo  conclusive  evidence  of  a  separation  (a).  Nor  would 
false  statements  made  by  the  parties  for  their  common  bene- 
fit (^).  In  Sonalun  Bijsack  y,  Sreemutty  Jugatsoondree  Das- 
see  ^  8  M.  I.  A.  at  p.  86,  the  Privy  Council  say,  "  their  Lord- 
ships are  very  clearly  of  opinion  that  the  mere  division  of 
incorao  for  the  convenience  probably  of  the  different  members 
of  the  family  did  not  amount  to  a  division  of  the  family/* 

Where  there  had  been  a  really  separate  enjoyment  of  any 
portion  of  the  patrimony,  a  suit  would,  it  was  said,  ordina- 
rily bo  barred  by  the  Limitation  Act,  XIV.  of  1859,  Sec.  I., 
para.  13,  after  the   lapse  of  twelve  years  (c),  and  as  to    the 

(a)  Ilariparsad  v.  Bapuji  Kirpashankar,  H.  A.  No.  150  of  1872,  Bom. 
U.  C.  P.  J.  F.  for  1872.  No.  134  ;  VtHayek  Lakshaman  et  al  ?.  Ckimna- 
bat,  R.  A.  No.  44  of  1876,  Ibid,  for  1877,  p,  1/0 ;  Sakko  Narayan  v. 
Narayan  Bhikaji,  6  Bom.  U.  C.  R.,  238  A.  C.  J. 

{b)  Musst.  Phooljhuree  Kooer  v.  Ram  Perskun  Sinyh  et  al,  17  W.  R. 
102  C.  R. 

(c)  Vmbika  Churn  Shet  v.  Bhuggobutty  Ckurn  Sket  et,  al,  3  C.  W.  R. 
173  C.  R.;  Vidyashankar  etal\.  Ganpatram,  S.  A.  No.  260  of  1873, 
Bom.  U.  C.  P.  J.  F.  for  1876,  p.  361;  Skidoprav  ▼.  Naikoyirav,  10  Bom. 
11.  C.  R.,  228,  wherein  it  was  held  thflt  the  period  during  which  the 
property  was  under  attachment  by  Government,  and  during  which  neither 
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general  principle^  it  would  seem  that  the  older  Bombay 
decision  was  more  strictly  in  accordance,  than  the  recent  onOf 
with  the  Hindu  Law  as  viewed  by  native  commentators. 
A  division  of  the  proceeds  is  a  recognized  mode  of  distriba- 
tion  of  the  family.  See  below  §  7 ;  and  in  the  case  of  Soman'" 
gouda  v.  Bharmangoudd,  1  Bom.  H.  C.  B.  43}  it  was  held 
that  where  a  plaintiff  admitted  having  had  separate  possession 
for  sixteen  years  of  a  portion  of  the  ancestral  estate,  it  lay 
on  him  to  prove  that  the  family  had  remained  undivided  (a). 
Exclusive  possession  for  30  years  affords  conclusive  proof 
of  partition  and  bars  an  action  for  further  partition  (6).  In 
AnanJrdo   Padaji   v.    Shidooji  Anandrdo,  S.  A.  No.  453  of 

party  was  in  possession,   is   excluded  from  the  operation  of  the  Limita- 
tion Act. 

(a)  It  does  not  appear  that  the  IlindO,  like  the  Roman,  lawyers  elabo- 
rated any  very  clear  theory  of  possession,  distinct  from  proprietorship,  as 
itself  conferring  ri<:;hts.  In  the  Vyavahara  MayOkha,  Chap  II.,  See.  2. 
(Stokes  II.  L.  B.  31),  possession  is  regarded  merely  as  a  meant  of  proof, 
comparatively  valueless  without  a  title  otherwise  established.  A  law  of 
prescription,  however,  is  distinctly  recognized  (Coleb.  Dig.,  Bk.  I.,  T. 
113,  Bk.  v.,  T.  395,  396,^  defined  for  the  Bombay  Presidency  by  Reg.  V. 
of  1827 ;  and  in  the  case  of  conflicting  titles  possession  gives  him  who  holds 
it  the  ])refercnce.  Coleb.  Dig.,  Bk.  I.,  T.  V2S  sqq.  In  the  case  of  Rajak 
Pedda  Vcncatapa  v.  Aroovala  Roodrapa  Naidoo,  2  M.  I.  A.  504,  it  it  laid 
down  that  "  the  title  of  possession  must  prevail  until  a  good  title  is  shown 
to  the  contrary."  This  is  an  adoption  of  the  English  law,  the  doctrine  of 
which  on  this  point,  as  Sir  T.  Strange  (I  H.  L.  38)  observes,  is  lubstan- 
tially  the  same  as  that  of  the  Iliudtl  Law.  As  to  possessory  actions  there 
have  been  very  conflicting  derisions.  Compare  Khajah  Enaetoollak  ▼. 
Kishen  Soondur  et  al,  8  C.  W.  R.  3S6  C.  R.,  nrith  Mussi,  Tukrooniua 
Betjum  et  al,  v.  Musst.  Mogul  Jan  Behee,  8  Hid  p  370 ;  Kalee  Ckumder 
Stinet  alY  Adoo  Shaikh  et  al,  9  C.  W.  H..  602  C.  R.,  and  Kunbi 
KomapfH  Kurupu  v.  Changarachan  Kandil,  2  M.  II  C.  R.  313;  and  see 
also  Ridha  Bulluh  Gossain  et  al  v.  Kishen  Govind  Gossain,  9  C.  W.  R. 
71  C.  R.;  and  George  Clarke  v.  Bindavun  Chunder  Sircar  e/fl/,  C.  W.  R. 
Speciul  Number,  p.  20.     The  present  Limitation  Act  is  Act  XV.  of  1877. 

(6)  Girdhur  Purshotum  et  al  v.  Gnrind  tt  al,  7  Ilarr.  371  ;  Bhana  Go- 
vind Guraci  v.  Vithoji  I.adoji  Guravi,  3  Bom.  II.  C  R.  170  A.  C.  J. ;  C. 
D  Rane  et  ah  v.  G.  R.  Rane,  3  Ibid.  173  A.  C.  J. ;  Svamirayaekarfa  ▼. 
the  Heirs  of  Moodgalacharya  et  al,  S.A.  No.  91  of  1872.  Bom.  H.  C.  P. 
J  F  for  1875.  p.  89.  and  the  File  for  1876.  p.  132. 
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1871,  decided  on  the  15th  January  1872,  Bom.  H.  C.  P.  J.  F. 
for  1872,  one  member  of  a  Vatanddr  family  had  exclusively 
held  the  Vatan  lauds  and  another  the  personal  emoluments 
for  80  years  (a).  It  was  held  that  this  raised  a  presumption 
of  partition,  and  in  Sitardm  Vdsudev  r.  Khanderao^  In.  L.  R. 
1  Bom.  286,  it  was  ruled,  that  where  there  had  been  a  sepa- 
ration of  residence  and  non-participation  by  the  plaintiff  for 
more  than  30  years  before  Act  IX.  of  1871  came  into  opera- 
tion, an  exclusive  prescriptive  title  had  been  acquired  by  the 
defendant  under  Reg.  V.  of  1827.  The  learned  Judges  in 
this  last  case  must  have  supposed  that  there  had  been  an 
exclusive  possession  held,  in  good  faith,  as  sole  proprietor  for 
30  years,  as  otherwise  the  possession  by  one  joint  tenant 
would  have  been  the  possession  of  all  (h).  The  HindA  Law 
of  prescription  is  considered  in  the  case  of  Moro  Vishvandth 
et  al  V.  Gancsh  Vithal  et  al,  10  Bom.  H.  C.  B.  444  (c),  and 
see  above  Book  I.,  Introduction,  page  41  ;  also  Thakur 
Durryao  Singh  v.  Thakur  Davi  Singh,  13  B.  L.  R.  165,  S.  C, 
L.  R.  1  In.  A.  1. 

§  4e.  The  separation  may  be  total  or  partial,  i.  e. 
it  may  extend  to  a  partition  of  the  whole  of  the  property,  or 
only  to  a  portion  of  it  {d).  In  the  latter  case  the  mutual 
rights  and  duties  of  the  former  coparceners  in  relation  to 
the  undivided  residue  of  the  estate  remain  generally  as  be- 
fore partition  (e).  If  there  be  a  conversion  of  the  joint 
tenancy  of  an  undivided  family  into  a  tenancy  in  common 
of  the  members  of  that  undivided  family,  the  undivided 
family  becomes   a   divided  family    with  reference   to    the 


(a)  Bharangowda  v.  Sivangowda  et  at^  lupra,  p.  314. 

(b)  See  16  Vin.    Abridgt.   456  :  2  Sm.  L.  C  606  tt ;  AitJi;>e/  SUgk 
et  al  V.  Kooer  Gujraj  Singhf  L.  R.  1  In.  A.  9. 

(c)  The  law  of  prescription  under  the  Regulation  ii  further  discussed  in 
the  case  of  Rambhat  v.  The  Collector  of  Poena,  at  In.  L.  R.  I  Bora.  592. 

(d)  Rewun  Punad  y.  Mu8$t.  Radka  Beeby,  4   M.  I.  A.    1.37;  Appoth- 
Tier  V.  Rama  Subba  Aiyan  et  al,  11  Ihid.  75  ;  2  Str.  H.  L.  377,  ^^0.  387. 

(«)  Ramabai  v.  Jogan  Soorybhan  et  al,  S.  A.  No.  260  of  187 1»  Bom. 
H   C   P.  J   F.  for  1^73,  No.  35. 


318  SEPARATION.  [BK.u.,iifTiiOD.§4«. 

property  that  is  the  subject  of  that  agreement  (a).  A 
partial  division,  however^  cannot  be  enforced :  the  co- 
parcener must  claim  the  whole  of  his  share  (b).  See  be- 
low '  Liabilities  on  Inheritance/ 

Remarks. — 1.  Though  partial  division  is  of  very  frequent 
occurr^^nco  in  practice^  the  law  books  do  not  contain  any 
special  rules  on  the  subject.  But  that  it  is  not  a  mere 
modern  innovation  may  be  inferred  from  the  passages 
relating  to  '  naturally  indivisible  property  '  in  the  older 
Smritis  (c).  In  the  absence  of  definite  authorities^  it  is  neces- 
sary to  fall  back  here,  as  in  other  cases,  on  general  principles 
and  on  actual  decisions.  Property  left  undivided,  because 
mortgaged,  was  redeemed  by  the  widow  of  one  of  the  parties 
to  the  partition.  She  died  and  her  daughter  succeeded,  but 
was  compelled  to  give  up  the  property  redeemed  to  the 
son  of  one  of  hor  father's  co-parceners  on  a  recoupment  of 
the  expenses  of  redemption  (d).  So  also  where  there  had 
been  a  former  suit,  NardyaaBdbdjiv.  Pdndurang  Ttdmchan* 
dra  et  al,  12  Bjm.  H.  C.  R.  143.  So  as  to  a  part  advisedly 
reserved  for  common  enjoyment,  Gopdldchanja  v.  Keshav 
Duji,  S.  A.  No.  240  of  187(3,  Bom.    H.  C.  P.  J.  F.  for  1876, 


(a)  Lord  Westbnry  in  Appoovier  v.  Rama  Subba  Aiyan,  11  M.  I.  A.  75. 
See  also  Timmi  Redely  v.  Achamma,  2  M.  11.  C.  R.  325. 

ib)  Dadjeo  Deorav  v.  M'itul  Deorav,  Bom.  Sel.  Ca.  172  ;  Ragrindrapa 
V.  Soohupa.  S.  A.  No.  3943,  27tb  September  1858 ;  Ndndbhdi  v.  Ndihd- 
bh'ii,  7  Horn.  II.  C.  R.  46  A.  C.  J ;  Jaitaram  Bfchur  v.  Bai  Qunga,  8  lUd, 
223  A.  C.  J.  ;  Trimbak  Dikshit  v.  Narayan  Dikshit,  11  Ibid.  69;  Mura- 
riapa  v.  K'ishftapa  et  al,  S.  A.  No.  372  of  1872,  Bom.  H.  C.  P.  J.  F.  for 
187.J,  No.  lo  ;  Mahadeu)  et  al  v.  TrimbukGopal,  S.  A.  90  of  1872,  Ibid. 
No.  1l»7. 

(c)  *'  A  remainder  of  an  estate  being  undivided  is  not  deemed  disproof 
of  a  partition,  for  it  frequently  happens  that  disunited  co-heirs  have 
(retain)  some  joint  property,"  Jag.  in  Colcb.  Dig.,  Bk.  V.,  T.  337,  Comm., 
ad  Jin.  Thou|^h  partition  may  by  accident  have  been  incomplete,  the  par- 
ties are  tlion  in  status  divided,  Smfiti  Chandrik/l,  Ch.  XIV,,  parn.  10. 

id)  Kondaji  Bhavani  v.  Salu  Shivram,^,  A  Xo.  199  of  1874,  Bom.  H. 
C.  P.  J  F.  fir  187.5,  p.  50.  following  Balkrishna  Vitkal  et  al,  ▼.  Hari 
Shunker,  8  Bom.  II.  C.  R.  64,  A.  C.  J. 
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p.  244.  Limitation  does  not  operate  in  such  a  case  until, 
by  exclusive  possession  as  sole  owner,  one  branch  becomes 
entitled  bj  prescription  (a). 

2.  One  of  the  most  important  questions  arising  in  con- 
nexion with  this  subject  is  that  of  whether  the  law  regulating 
the  succession  to  an  undivided  or  that  appbcable  to  a 
divided  male's  estate  regulates  the  devolution  of  an  undivided 
residue.  Mr.  Colebrooke,^  2  Str.  H.  L.  887,  states  that 
opinions  have  differed  on  this  subject,  but  that  the  forlner 
view  seems  preferable.  Most  of  the  S&stris  (See  Bk.  I^ 
Chap.  I.,  Sec.  2,  Q.  9, 11,  14,  22),  hold  the  same  opinion,  in 
favour  of  which  the  following  considerations  also  may  be 
urged.  The  law,  which  bases  partition  on  the  will  of  the 
coparceners,  extends  the  partition  no  further  than  such  will. 
If  this  extends  only  to  a  portion  of  the  estate  ;  their  mutual 
rights  and  duties  with  respect  to  the  remainder  are  unal- 
tered.    To  the  same  effect  is  1  Macn.  H,  L.  53  (6). 

§  4f.  Partition  Final. — A  partition  once  agreed  to  is 
final  (o),  except  in  the  case  of  a  mistake  or  fraad,  which 
has  materially  affected  the  distribution.  In  both  cases  a 
redistribution  may  be  claimed  by  any  parties  injured,  which* 


(a)  Su'dmirdi/dchdri  v.  the  HeirM  of  Moodgalacharya  et  a/,  S.  A.  No.  94 
of  1872.  Bom.  II.  C.  P.  J.  F.  for  1876,  p.  89.  and  the  File  for  1876,  p. 
132;  Salu  et  al  v.  Yemoji,  S.  A.  No.  291  of  18/3,  Ibid,  for  1873,  p.  89 ; 
Derapa  v.  Ganpaya  et  al,  S.  A.  No.  125  of  1877,  Ibid,  for  1877,  p.  194. 

(6)  Colcb.  Dig.,Bk.  v.,  Ch.  VIII.,  T.  431  Comm.;  Reteana  Pratad 
V.  Radha  Bihi,  4  M.  1.  A.  137  ;  Katama  Natchiarr.  The  Rajah  of  Shiva- 
gunga,  9  M.  I.  A.  539  ;  Timmi  Reddy  r.  Achamma,  2  M.  H.  C.  R.  3*25. 

(c)  Manu  IX.,  47  ;  Maharajah  Hetnarain  ▼.  Baboo  Modnarain  Sing^ 
7  M.  I.  A.  31 1 ;  Rango  Mairal  v.  Chinto  Ganesh  et  al,  S.  A.  No.  297  of 
1^74,  Bora.  H.  C.  P.  J.  F.  for  1876,  p,  74.  A  dUtribution  acquiesced  in 
will  not  he  set  aside,  Kunnyah  Pande  et  al  v.  Ram  Bhtm  Pande,  9  S.  D. 
A.  R  .  N.  W.  P.  for  185t.  p.  383.  But  in  the  ctte  of  fraud  or  igno- 
rance or  of  a  part  left  undivided  by  arrangement,  the  Court  will  entertain 
a  suit  for  partition  of  that  residue.  N6rdyan  Babaji  et  al  ▼.  Noma  Manohar 
et  al,  7  Bom.  II.  C.  R.  at  p.  178  A.  C.  J.  ;  LakihuMm  ▼.  Kriihnaji 
Ramajee  et  al,  S.  A.  No.  289  of  1869,  decided  25th  July  18/0,  Bom. 
H.C.  P.  J.  F.  for  1870. 
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however,  extends  only  to  the  portion  overlooked  or  frauda- 
lently  abstracted  (a).  It  is  subject  to  a  proportional  deduction 
from  each  coparcener's  share  on  the  birth  of  a  posthumoas 
son.  See  below  '  Duties  and  Rights  arising  from  Separation/ 
Hemabks. — In  Hindu,  as  in  English  law,  fraud  vitiates  every 
transaction.  Manu  VIII.,  165  ;  Coleb.  Dig.,  B.  IV.,  T.  184. 
In  some  instances  undivided  co-parceners  have  affected, 
contrary  to  the  law  of  the  Mitakshara,  Ch.  I.,  Sec.  1,  pi.  30, 
Stokes  H.  L.  B.  376,  to  sell  or  mortgage  the  common  pro- 
perty or  particular  parts  of  it.  The  Privy  Council  have 
adhered  to  the  Mitakshar^  : — "  Between  undivided  co- 
parceners, there  can  be  no  alienation  by  one  without  the 
consent  of  the  other*'  (h).  In  endeavouring  to  do  justice 
to  the  creditor,  the  Courts  in  India  have  sometimes 
departed  more  or  less  from  this  principle,  but  the  divergence 
has  been  perhaps  restrained  by  the  more  recent  decisions, 
at  the  same  time  that  eflfect  is  given  to  the  principle  laid 
down  by  James  L.  J.,  in  Syud  Tuffuzzool  v.  Rughoonath 
Pershad,  14  M.  I.  A.,  at  page  40,  that  the  undivided  share 
is  property  that  a  creditor  can  make  available  for  payment 
of  his  claim.  A  co-parcener  cannot  without  partition  dispose 
of  his  share  by  mere  gift  or  devise  (c),  so  as  to  affect  the 
other  co-parceners.     The  purchaser  without  possession  of  an 

(a)  Mil.,  Chap.  I.,  Section  9,  paras.  1  and  2,  Stokes  H.  L.  B.  404 ; 
May.,  Cliap.  IV.,  Sec.  7,  paras.  24  and  26,  Stokes  H.  L.  B.  79. 
So,  in  tlie  Roman  law,  a  partition,  really  incomplete,  though  supposed 
to  be  complete,  does  not  prevent  the  co-parceners  afterwards  claiming 
their  further  shares,  because  the  provisional  partition,  without  an  abandon- 
ment of  rights,  is  not  juridically  binding  on  them.  Sav.  Syst.  III.,  411. 
Compare  the  Smfiti  Chandrikft,  Ch.  XIV.,  paras.  7,  l!  ff.  When  a  previous 
partition  has  taken  place,  the  burden  of  proving,  in  a  subsequent  suit,  that 
the  property,  of  which  a  division  is  sought,  remained  undivided,  rests  on 
the  plaintiff,  Ndrdyan  Bdbdji  ct  al  v.  Kdnd  Manohar  et  al,  7  Bom. 
H.  C.  R.  153  A.  C.  J. ;  Maruti  et  al  v.  I'ishwandth,  S.  A.  No.  233  of 
1877,  Bom.  II.  C.  P.J.  F.  for  1877,  p.  347. 

{b)  Musst.  Cheetha  v.  B.  Miheen  hall,  11  M.I.  A.  369. 

(c)  Gangubm  et  al  v.  Ramanna,  3  Bom.  H.  C.  R.  66  A.  C.  J.  Se9 
p.  300  note  (a). 
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undivided  share  is  not  entitled  to  any  particular  portion  of 
the  estate.  He  can  however  sue  for  a  partition  on  the  same 
terms  as  his  vendor,  and  in  the  partition,  effect  is  to  be  given 
so  far  as  justice  allows  to  the  particular  transaction  with  the 
vendee  or  the  mortgagee  {a),  A  purchaser  from  a  single 
member  of  his  share  in  the  family  house  must,  in  his  suit 
for  possession,  join  all  the  members  as  defendants  (b).  If 
the  undivided  co-parcener  is  in  possession,  which  he  transfers 
to  a  vendee,  the  vendee,  it  would  seem,  is  entitled  to  retain 
such  possession  as  tenant  in  common  with  the  other  co- 
parceners (c),  until  their  several  rights  are  ascertained. 
If  a  co-parcener's  share  be  sold  in  execution,  the  purchaser 
acquires  a  right  to  demand  a  partition  from  the  other  co- 
parceners {d).  He  obtains  the  legal  position  of  a  tenant  in 
common  (e),  and  if  put  into  possession,  he  may  retain 
it  in  that  character  (/)  ;  but  otherwise  he  is  put  to  his 
suit,  Bdbu  Deendaydl  Ldl  v.  Bdbu  Jugdeep  Ndrdin  Singh, 
L.  B.  4  In.  A.  247,  where  referring  to  Sadabart  Prasdd  Sahu 
V.  Fool  Bash  Koer  et  al,  3  B.  L.  B.  31  F.  B.,  and  Mahabeer 
Pershad  v.  Ramyad  Singh  et  alj  12  B.  L.  B.  90,  it  was 
said  that  though  the  mortgage  of  an  undivided  share  be 
invalid,  yet  execution  may  be  had  against  it  by  a  suit  for 
partition  by  the  purchaser  in  execution  of  the  undivided  share. 

III. — DiSTBIBCTION    OF    THE    CoMMON    PrOPIRTY. 

§  5 A.    In  a  (suit  for)  partition  the  whole  property  of  each 

(a)  Uddrdm  SUdrdm  v.  Rdnu  Pdnduji  et  ah  11  Bom.  H.  C.  R.  76  ; 
Vithal  Fdndurang  et  al  v.  Purshottam  Ramckandra  et  at,  S.  A.  No.  3  of 
1876,  Bom.  H.  C.  P.  J.  F.  for  1876,  p.  77  ;  Devapa  et  al  v.  Hemsketi 
Skivapa,  S.  A.  No.  384  of  1874.  Ibid.,  p.  93. 

(A)  SUdrdm  Chandraskekhar  v.  Sitdram  Abdji,  S.  A.  No.  379  of  1874. 
Bom.  11.  C.  P.  J.  F.  for  1875,  p.  140. 

(c)  Kariapa  Jrapa  v.  Irapa  Solbapa  et  al,  S.  A  No.  261  of  1875,  Bom. 
H.  C.  P.  J.  F.  for  1876.  p.  9 ;  Oovind  Narnyan  et  alw.  Vaswiev  Vinayak, 
In.  L.  R.  1  Bom.  95. 

{d)   Udaram  Sitaram  v.  Rdnu  Panduji  et  al,  11  Bom.  U.  C.  R.  76. 

[e)  Ibid,  at  p.  81. 

(/)  Mahdhalayd  Parmaya  et  al  v.  Timaya  Appaya  H  mI,\2  Ibid   \38  ; 
Bdbdji  Lakshman  et  al  y.  VaMudev  Vinayek,  lo.  L.  R.  1  Bom.  95. 
41 
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member  is  presumed  to  belong  to  the  common  stock  (a). 
Every  HindA  family  is  presumably  joint  in  food,  worship, 
and  estate  (b).  The  common  property  may  be  distributable 
or  undistributable.     In  both  classes  it  may  be : — 

1.  Aneestralf  which  may  again  be  :— 

cu     Inherited,  b.     Or  recovered. 

2.  Self-acquired. 

1.  a. — Ancestral  inherited  j^roper/y.— Ancestral  proper- 
ty, as  amongst  descendants,  comprises  property,  trans- 
mitted in  the  direct  male  line  from  a  common  ancestor,  and 
accretions  to  such  property,  made  with  the  aid  of  the  inherit- 
ed ancestral  estate  (c).  See  below,  'Self-acquired  property* 
In  Rajmohun  Goasain  v.  Gourmohun  Oossain,  8  M.  I.  A.  at 
p.  96,  the  Privy  Council  say  of  the  term  ancestral  in  an 
agreement  amongst  brothers  : — '^  Ancestral  is  here  employ- 
ed   in  the  sense  of  paternal^  t.  e.  as  meaning  the 

property  of  the  father  in  whatsoever  manner  or  by  whatso- 
ever title  the  father  had  acquired  it.''  To  him  it  might  be 
self-acquired,  but  to  the  sons  it  was  ancestral  estate.  Thus, 
in  the  case  of  a  father^  head  of  a  family,  property  inherited 
from  his  father  or  grandfather,  is  ancestral  property,  how- 
ever acquired  by  its  previous  possessors.  Ancestral  property, 
mortgaged  by  the  father  and  sold  in  execution,  is  subject  to 

(a)  Lujpimon  Raw  Sadasew  v.  Mulldrow  Bajee,  2  Knapp  P.  C.  Ca.  60. 

(b)  Neelkitto  Deb  Burmono  v.  Beer  Chunder  Thdkoar,  12  M.  I.  A.  540. 

{,c)  In  a  family  descended  as  follows  : — 

A 
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1 
B 

1 

C 

1 

r  1 

1 

1 

1 

s 

C  having  purchased  property  out  of  the  profits  of  the  family  estate,  it 
was  held  that  C  was  entitled  as  against  CMo  a  moiety.    Keshoo  Tewaree 

3 

V.  Ishree  Teuaree  et  at,  N.  W,  P.  R.  for  IS61,  /).  565.  Immoveable 
property  purchased  with  the  capital  or  profits  of  ancestral  moveable  pro- 
perty ranks  as  immoveable  ancestral  property,  not  as  moveable.  It 
cannot  be  disposed  of  by  a  father  without  assent  of  sons,  and  the  latter 
may  insist  on  partition,  Shib  Dcyee  v.  Donrpa  Pershnd,  4  N.  W.  P.  71. 
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the  claim  to  partition  of  the  sons,  Lochun  Singh  et  al  v. 
Nemdharee  Sing  ei  al^  20  C,  W.  R.  170.  In  Oungoo  Mull  y, 
Bunseedhury  1  N.  W.  P.  R.  79,  three  sons  having  inherited, 
on  the  death  of  the  father,  and  one  of  them  afterwards  died, 
the  sons  of  a  surviving  brother  were  held  to  have  an  interest 
in  the  addition  thus  caused  to  their  father's  share,  enabling 
one  of  them  to  sue  a  purchaser  in  execution  for  the  allot- 
ment to  him  of  his  proper  portion.  The  Court  say : — "  The 
father  has  no  more  absolute  and  exclusive  right  in  ancestral 
property,  which  devolves  on  him  by  his  brother's  death  than 
he  has  in  the  like  property,  which  he  inherits  from  his 
father/'  The  case  seems  to  have  been  imperfectly  brought 
before  the  Court.  The  family  being  joint,  it  does  not  appear 
how  one  of  the  three  brothers  could  on  the  death  of  another 
succeed  to  the  whole  instead  of  a  moiety  of  his  share,  or  how 
one  of  his  three  sons  could  sue  alone,  or  sue  his  father's 
judgment-creditor  or  execution -purchaser  alone  for  his  one- 
third  share  in  his  father's  estate,  without  claiming  a  general 
partition  of  the  family  property. 

On  the  other  hand,  property  inherited  by  a  father  from 
females,  brothers,  or  collaterals,  or  directly  from  a  great- 
great -grandfather,  appears  to  be  subject  to  the  same  rules 
as  if  self-acquired  (a).  Ancestral  property,  in  fact, 
may  be  said  to  be  co-extensive  with  the  objects  of  the 
apratibandhaddya,  or  *  unobstructed  inheritance' (6).  The 
view,  here  stated,  agrees  with  that  arrived  at  by  Jagan- 
n&tha  (c),  after  a  discussion  of  the  contrary  doctrioea 
held  by  other  lawyers  ((f).  This  discussion  itself  shows, 
however,  that  there  is  much   to  be   said  on   both   sides. 


(a)  Baboo  Nund  Coomar  LaU  et  aly.  Momlvie  RoMteooddetn  Hootm, 
10  Beng.  L.  R.,  183,  S.  C,  18  C.  W.  R  477 ;  Ooorooctem  Don  H  «l  t. 
Goluckmoney  Dossee,  1  Fult  165 ;  A.  NallaiawM  CkHti  t.  A.  Mnkwudm 
ChetH,3  M.  H.  C.  R.  455. 

(b)  Book  I.,  lotrod.  p.  34,  Sec. 

(c)  Coleb.  Dig.,  Bk.  V.,  Chip.  II.,  T.  103. 

id)  This  view  was  ipprofed  and  idopCed  in  the  etir  of  B.  NwUt 
Cootnar  LaU  et  al  v.  Momhe€  Rusi-ood-d^tm  Ho9$nm  H  ol,  I8C.W.R.477- 
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and  the  question  must  be  regarded  as  one  still   in  contro- 
versy.    Those^  who  hold  that  all  property  descending  to  the 
father  from  relations   ranks  as  ancestral  property,  interpret 
the   text  of  Y^jnavalkya  (a),   which  relates  to  the  grand- 
father's property,  as  an  example  of  the  principle  that  all 
property,  taken  by  right  of  affinity  (h),  is  to  be  regarded  as 
ancestral.     Those,  on  the  other  hand,  who   maintain  that 
property  regularly  transmitted   from  ancestors  in  the  male 
line   and  that  alone  is  ancestral  property,  understand  the 
text  to  imply  affinity  only   of  that  closest  kind,  which   its 
terms  necessarily  import,  namely  that,   existing  between  an 
ancestor  and  his  first  three  descendants  (c).     On  consider- 
ing the  former  of  these  conflicting  views,  it  presents   this 
difficulty,  that  it  assigns,  in  many  cases,   to  a  son  equal 
power,  with  his  father,  over  property,    which,  but  for  his 
father's  existence,  could  never  come  to  him,  while,  in  the 
example  given  in  the  text,  the   intervention  of  the  father 
is  immaterial.     The  property,  held  by  a  grandfather,  must 
come  to  his  grandson,  whether  the  intervening  descendant 
survive  or  not,  whereas  the  property,  e.  g,,  of  a  great-grand- 
father, descends  to  his  great-grandson,  through  his  daughter^ 
only  if  first  inherited  by  his  daughter's  son.     It  may  further 
be  objected  that  the  equal  right  of  the  grandson  with  his 
father  in  the  property  of  the  grandfather  is  but  an  exception 
to  the  more  ancient  rule,  supported  by  numerous  texts,  of  the 
father's  independence  and   supremacy  over  his  family  and 
estate  (d).     It  wonUl  appear  dangerous  to  extend  the  excep- 

(fl)  Mit.,  Chap.  I.,  Scr.  .5.  para  3.  infra  p.  »^9\, 

(b)  Sec  aUo  Colebrooke  Dij»..  loc.  cit. 

(c)  See  nho  Colebrooke  Dig.,  lor.  cit.,  sub.  fin. 

(d)See  N&rada,  Ft.  I..  Ch.  III.,  si.  :^fi.  40;  Pt.  II..  Chap.  IV.,  tl.  4; 
Ft.  II.,  Ch.  v.,  tl.  39  ;  Mann  IX..  104  ;  Vyav.  May.,  Ch.  IV.,  Sec.  1,  pi. 
4,  6,  Stokes  H.  L.  B.  43 ;  Mit.,  Ch.  I.,  Sec'  1,  p.  24,  Stokes  H.  L.  B.  376. 
The  anceKtral  property  of  a  father  may  be  sold  by  him  or  by  the  Court  in 
discharfre  of  an  ancestral  debt,  and  such  sale  binds  his  sons,  Narayan 
A  chary  a  v.  Narso  Krishna  et  al.  In.  L.  R.  1  Bom.  262 ;  Kasiwr  Bhttvatti 
w.  Appa  andSitaram,  S.  A.  No.  124  of  \b76.  Bom.  11.  C.  P.  J.  F.  for 
1876,  p.  162. 
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tiou,  in  the  absence  of  explicit  texts,  on  the  strength  of   an 
interpretation. 

An  objection,  commonly  urged  against  the  second  view, 
is  that,  by  classing  property  inherited  by  the  father  from 
relations  with  self- acquired  property,  an  undue  extension 
is  given  to  the  latter  term,  since  acquisition  (arjana)  implies 
an  individual  effort.  Jagann&tha,  1.  c,  felicitously  meets 
this  objection  by  showing  that  such  an  extension  must  be 
allowed  in  other  cases,  such  as  those  of  a  priest  inheriting 
from  his  YajamSna,  i,  e,  the  person  for  whom  he  sacri- 
fices, and  of  an  Ach&rya  or  religious  teacher  inheriting  from 
his  pupil.  For  it  is  impossible  to  class  such  inheritances  as 
ancestral  property,  since  the  text,  by  instancing  a  grand- 
father, whose  relationship  is  one  of  blood,  cannot  imply  the 
spiritual  relationship,  existing  between  a  teacher  and  his 
pupil,  or  between  a  priest  and  his  Yajamana. 

The  nature  of  ancestral  property,  as  between  a  father  and 
his  sons,  is  not  affected  by  the  circumstance  of  a  partition 
having  taken  place  between  the  father  and  his  coparceners. 
The  general  principle  is  laid  down  by  Yajnavalkya(a):— "  The 
ownership  of  father  and  son  is  the  same  in  the  land  which 
was  acquired  by  the  grandfather,  or  in  a  corrody  or  in  chat- 
tels, which  belonged  to  him."  Vijn&nesvara,in  his  remarks 
introducing  the  text  quoted,  explicitly  states,  that  it  is  given 
to  meet  the  case  of  a  doubt  that  might  otherwise  be  felt,  in 
the  case  of  a  separation  having  taken  place  between  a  father 
and  a  grandfather.  The  doctrine  has  been  correctly  appre- 
hended by  the  Calcutta  H.  C,  in  a  decision  at  6  C.  W.  R. 
73  C.  R.  [Muddun  Oopal  Thahoor  et  al  v.  Ram  Buksh  Pan- 
day  et  al),  where  the  authorities  are  discussed  at  length. 
It  has  been  said  indeed  that  '*  the  divided  share  of  a 
Hindil  in  property,  which  had  previously  belonged  to  the 
united  family,  is  separate  estate,  and,  like  any  other  estate 
held  in  severalty  (such,  for  instance,  as  self-acquired  pro- 
perty), is  assets,   while  yet  in   the  hands   of  the  heir  for 


a)  Mit.,  Chap.  I..  Sec.  5,  pin.  3.  Stokei  U.  L.  B.  391. 
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payment  of  the  debts  of  the  deceased  proprietor*' (a).  This 
general  rule  is  extended,  by  the  Privy  Council  in  Oiridharee 
Lall  et  al  v.  Kanto  Lull  et  alj  22  W.  R.  56  C.  R.y  to  the  case 
of  property,  descending  to  a  son,  which  is  pronounced  liable 
for  debts  contracted  by  the  father,  except  in  the  partidllar 
cases,  wherein  the  debt  was  of  such  a  kind  that  it  was  not  the 
son's  duty  to  pay  it  (h).  In  the  case  of  Kattama  Natchiar 
V.  The  Rdjci  of  Sivagavgd  too  (r),  the  Privy  Council  laid  down 
the  rule,  *' When  property  belonging  in  ^omipon  to  a  united 
Hind^  family  has  been  divided,  the  divided  shares  go  in  the 
general  course  of  descent  of  separate  property."  But 
from  this  it  must  not  be  understood  that  the  nature  of  the 
property,  as  ancestral  estate,  is  changed.  Such  a  view, 
originally  held  in  the  case  of  Lakshmibdi  v.  Oanpat  Moroba 
ei  al,  4  Bom.  H.  C.  R.  150  0.  C.  J.,  was  dissented  from  on 
appeal.  See  5  Bom.  II.  C.  R.  1 35  0.  C.  J.  The  share  taken  on 
a  partition  is  indeed  separate  estate  as  regards  the  other 
branches  of  the  family  {d) ;  but  in  the  branch  to  which  it 
belongs,  it  is  ancestral  estate,  subject  in  the  hands  of  sons 
to  the  father's  debts,  with  the  exception  of  those  immorally 
incurred,  on  account  of  the  special  obligation  arising  from 
filial  duty,  but  not  on  account  of  its  ranking  as  self-acquired 

(a)  Vddrdm  Sitdrdm  v.  Ranu  Panduji  ei  al,  11  Bom.  H.  C.  R.  it  p,  83. 

(b)  Haza  Hira  v.  Bhaiji  Modan,  S.  A.  No.  444  of  1874,  Bom.  H.  C. 
P.J.  F.  for  1875,  p.  97. 

(c)  9  M.  I.  A.  609.  The  Judgment  of  their  Lordships  was  subjected 
to  some  hypcrcriticism  by  the  late  Prof.  Goldstucker  (On  the  Deficiencie » 
&c.  p.  14  ss)  who  seems  to  have  overlooked  (p.  16)  that  the  religious  be- 
nefits for  \%hich  ancestral  property  is  inherited  {See  D4yabhftga  Ch.  XL, 
Sec.  L  pa.  32,  Stokes  H.  L.  B.  312;  Sec.  6,  pa.  30,31,  Stokes  H.  L.  B. 
351)  src  not  a  cause  for  the  disposal  of  property  not  acquired  by  descent 
from  a  former  owner,  assumed  to  be  still,  in  the  spirit  world,  interested  in 
the  purposes  to  which  it  is  applied.  That  undivided  members  may  make 
separate  acquisitions,  tee  Coleb.  Dig.,  Bk.  V.,  T.  38  Comm.»  and  above 
Bk.  L,  Ch.  II.,  Sec.  6a,  Q.  9.  Several  cases  occur  in  2  Str.  H.  L.  at 
page  439,  the  Smriti  Cbandrikft  being  quoted  as  assuming  such  acqaiai- 
tions  to  be  possible.     So  at  p.  441  the  M&dhavya. 

{d)  See  the  ca«e  of  Garuri  Devamma  Garu  v.  Ramandora  Gam,  6  M. 
H.  C.  R  at  p.  93,  quoted  under  Bk.  I..  Ch.  II..  Sec.  11.  Q.  6. 
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property  of  the  father.  Jagannfitha  says  that  ancestral 
property,  remaining  in  the  hands  of  a  father  on  a  partition 
with  his  sons,  retains  that  character  for  the  purposes  of  a 
partition  with  subsequently  bom  sons  (a). 

§  5a.  1.  b, — Ancestral  propei'ty,  Recovered. — As  regards 
property  recovered,  the  cases  must  be  distinguished  of 

(1)  Recovery  by  a  father,  head  of  the  family,  and  of 

(2 )  Recovery  by-  another  coparcener, 

(a)  With  or  without  the  aid  of  the  patrimony. 

(b)  Of  moveables  or  of  immoveables. 

(1)  Ancestral  property  recovered  by  a  father,  head  of  a 
family,  ranks  as  self-acquired  (b).  This  rule,  however,  is  in 
the  Mayiikha  qualified  by  a  text  cited  (c)  from  Brihaapati, 
which  imposes  the  condition  that  such  a  recovery  must  have 
been  made  without  the  aid  of  the  ancestral  property. 

(2)  Ancestral  property  recovered  by  another  coparcener 
with  the  aid  of  the  patrimony  becomes  an  accretion  to  the 
common  estate.  Immoveables,  recovered  by  such  a 
coparcener  without  the  aid  of  the  patrimony,  but  with  the 
acquiescence  of  the  other  co-sharers,  rank  likewise  as  an 
accretion  to  the  common  property,  subject  to  a  deduction 
of  one-fourth  for   the  acquirer  (ci).      This   rule  has   been 

[a)  Coleb.  Dig.,  Bk.  V.,  T.  392.  Similarly  under  the  Engliih  Law.  ••  If 
parceners  make  a  partition  of  their  land,  they  are  still  in  of  their  respec- 
tive shares  by  inheritance,  though  these  shares  are  no  longer  held  in  co- 
parcenar}',  but  in  severalty."  1  Steph.Comm.,  443.  And  thus'  at  L.  R.  2 
In.  A.  2/8  {Baijun  Doobey  v.  BrijBoohm  bail  Awaiti),the  Privy  Council 
crH  a  share  obtained  or  ascertained  and  severed  in  a  partition  "  Separate 
etttate,"  but  at  the  same  time,  "  ancestral  estate  derived  from  the  father." 
See  below  Bk.  II.,  Ch.  I.,  Sec.  1,  Q.  6,  Remark. 

[b)  Mit.,  Chap.  I..  Sec.  5,  para.  II,  Stokes  H.  L.  B.  303. 

[c)  May.,  Chap.  IV.,  Sec.  4,  para.  5,  Stokes  H.  L.  B.  48.  Compare 
also  D&yabhftga.  Chap.  VI.,  Sec.  2,  paraa.  31—36,  Stokea  H.  L.  B.  285, 
286;  and  Jagann&tha's  Commentary,  Colebrooke  Dig.,  Bk.  V.,  T.  25; 
and  Smfiti  Chandrik^,  Ch.  VIII.,  pa.  28. 

id)  Mit..  Chap.  i..  Sec.  4.  para.  3,  Stokea,  H.  L.  B.  385;  May., 
Chap  IV..  Sec.  7.  para.  3,  Stokes  H.  L.  B.  74.  See  Smriti  CbandhkA, 
Ch.  VII,  paras.  32.38- 
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recognised  by  the  Bombay  H.  C.  in  Mulhari  v.  Shekaji, 
S.  A.  No.  534  of  1864,  decided  20th  September,  1864. 
It  seems  probable  from  the  wording  of  the  text8»  apoa 
which  this  doctrine  rests,  that  they  contemplate  the  oases 
only  of  property  forfeited  or  withdrawn  from  the  family 
estate  otherwise  than  by  voluntary  and  valid  alienation. 
This  view  seems  to  be  strongly  supported  by  the  words 
"  hrita'^  (i.e.  that  which  has  been  taken  or  seized)  (a),  and 
"  nashW'  {i,e,  that  which  has  been  lost),  and ''uddharet''(t.0. 
if  he  rescue  or  win  back)  (h) .  Though  there  is  no  explicit  rule 
which  enables  a  member  of  a  united  family  purchasing  a  por- 
tion of  the  patrimony,  formerly  sold,  out  of  his  separate  means, 
to  enjoy  it,  as  in  the  case  of  another  acquisition,  free  from 
claims  to  partition  by  his  coparceners,  yet  neither  is  any 
express  limit  set  to  such  enjoyment,  and  it  would  probably 
now  be  held,  that  such  property  stands  on  the  same  footing 
as  any  other  purchased  property  of  his  separate  estate.  A 
contention  to  the  contrary  was  abandoned  in  the  case  at  6 
C.  W.  R.  58  C.  R.  {Gooroo  PershadRoy  ct  aly.  Debee  Pershad 
Tewaree),  and  a  case  at  2  Str.  H.  L.  377,  with  the 
comments  of  Messrs.  Colebrooke  and  Ellis,  shows  that 
"  recovered  property  "  is  of  the  nature  of  that  which  should 
have  been,  but  could  not  be,  divided,  owing  to  its  detention 
by  strangers.  The  views  hero  expressed  are  substantially 
repeated  in  the  case  at  5  M.  II.  C.  R.  150  {Visalatchi 
Ammal  v.  Annasanuj  Sastry),  The  introduction  of  the 
condition  of  acquiescence  on  the  part  of  co-sharers  is 
due,  probably,  to  the  necessity  of  guarding  them  against 
any  underhand  proceeding  by  one  of  their  number  (c). 
Recovered  property,  it  has  been  held,  does  not  include  what 
is  regained  from  one  claiming  as  a  member  of  the  family  ; 

(fl)  Roerind  MoDtriou  transilate  "  purloined.'*     Yaju.  II.,  119. 

{b)  In  answer  to  Q.  585  MSS.  the  ^ittri  said  that  when  a  Vatan  bad 
been  granted  to  one  brother,  returned  in  part  on  hit  death,  but  recoTered 
by  the  other  brother,  it^d  not  beeomc  the   property  of  the  undirided 
family  to  which  he  belonged.— Z^Aoricar,  24/ A  February ,  1848- 
r<\  Str.  H.  L  1?17 
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but  only  property  held  adversely  by  strangers  ;  and  one, 
who,  in  a  suit  brought  by  him,  purposely  ignores  his  co-heir, 
is  not  entitled  to  any  extra  share.  Bissessur  Chxickerhuity 
ei  al  V.  Sedul  Chunder  Chucherbutfy,  9  C.  W.  K.  69  C.  R. 
Ancestral  moveables,  recovered  by  a  coparcener,  without 
the  use  of  the  patrimony,  but  with  the  consent  of  the  co- 
sharers,  become  his  separate  property. 

Remark. — The  author  of  the  Mitakshara  has  quoted  Manu 
IX.,  209  in  support  of  his  view  of  the  father's  independent 
power  over  ancestral  property  recovered  by  him.  His 
explanation  of  the  passage,  though  differing  in  terms,  agrees 
in  substance  with  that  of  Mann's  Commentator  Kulluka- 
bhatta.  The  translation  of  Sir  W.  Jones  does  not  correctly 
render  the  sense  of  ^fanu's  words,  inasmuch  as  he  has 
translated  the  word  putraih,  *'  with  his  sons,"  by  "with  his 
brethren.'^  While  the  family  is  undivided,  the  acquisitions 
of  its  several  members  are  usually  made  by  the  aid  of  the 
common  pn^pcrty  and  unite  with  it.  Hence  a  presumption 
arises  of  all  the  possessions  of  the  several  members  being  joint 
estate  subject  to  distribution  like  ancestral  property.  In 
iJhnnii  Das  Pandry  v.  Mussf.  S/i(hna  Soomhn  Dlbiafi,  3  M. 
1.  A.  at  j).  240,  the  Judicial  Committee  say  : — *'  It  is  allowed 
that  this  was  a  family  who  lived  in  commensality,  eating 
together  and  j)ossessiug  joint  property.  It  is  allowed  that 
they  had  some  juint  property,  and  there  can  be  no  doubt 
that,  under  these  circumstances,  the  presumption  of  law  is 
that  all  the  property,  they  were  in  possession  of,  was  joint 
pro])erty,  until  it  was  shown  by  evidence  that  one  member 
of  the  family  was  possessed  of  separate  property." 

§  5a.  2. — S'l/'fir'i Hired  property. — Arqvircd,  as  distin- 
guislicd  from  i)iJirritcd  or  ncovrrril,  property  has  a  two-fold 
character  as  being  the  ac(juisition 

a.     Of  a  father,  head  of  a  family,  and 

/'.      or  any  other  coparcener. 

2.  ".      Srlf-acqnired  property,  as    between    a  father  and 
Ills   srn^,   includes    all    sei)arate   acquisitions  by  the  father, 
12 
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Bach  as  a  grunt  of  a  village  as  an  inam  (a),  as  well  as 
ancestral  property  recovered  and  property  taken  by 
inheritance,  but  not  in  the  direct  male  line  of  descent. 
The  acquisition  or  recovery  must  have  been  made  without 
the  aid  of  the  family  estate  ;  otherwise  the  property  will 
rank  as  ancestral  (I).  In  the  ^Mitakshara  this  qualification 
is  not  distinctly  drawn  out.  The  general  rule  only  is  laid 
down,  that  sons  become  by  birth  participators  in  both  the 
property  inherited  by  their  father  and  the  property  by  him  - 
acquired  (Mit.,  Ch.  1.,  Sec.  1,  pi.  27,  Stokes  II.  L.  B.  375, 
Sec.  5,  pi.  10,  Ibid,  393),  and  that  the  right  of  sons  and 
grandsons  in  the  grandfather's  estate  is  ecjuul,  without  any 
express  ])rovision  for  accumulations  or  increments  of  the 
estate.  The  section  (I-  of  Chapter  1.),  which  treats  of  pro- 
perty not  subject  to  partition,  since  it  lays  down  no  explicit 
rules  regarding  acquisitions  made  by  a  father,  might  be 
trik(^n  as  relating  only  to  independent  or  equal  coparceners, 
such  as  brothers  or  collaterals.  But  in  the  Mayukha,  Chap. 
IV.,  Sec.  4,  p:ira.  5  (Stokes  II.  L.  B.  43,)  the  text  of  Manu, 
which  excludes  property  recovered  by  a  father  from  ances- 
tral property,  is  modified  by  a  text  of  Brihaspati,  which 
declares,  that  such  recovery  must  take  place  through  the 
father's  own  ability  [and  without  the  use  of  the  patrimony]. 
The   effect   would   seem   to  extend  to  the  case  of  separate 


ia]  B'lhirji  Tunnnji  v.  Ouilatsing,  11.  A.  No.  47  of  l?7l,  Uoin.  II.  C.  P. 
J.  F.  for  ISJli.  No.  :;.J. 

(A)  *'By  tin*  Miinkshara  law the  son  has  a  vcstrd  ri;;ht  of  inheritance 

in  the  aiuThtral    immovci»bli' projUTty the   nnrt'stral   projwrty  is 

only  that  uliicli  im  nctunlly  inlit>riti><U  and  not  that  Mhich  has  been 
ac*quire«l  or  rivovrrtMl.  rvtMi  thon<;h  it  may  have  been  anpiired  from  the  in- 
come of  the  anrohtral  propert} ,  for  the  ineome  is  the  property  of  the  tenant 
for  life  to  do  ms  he  lik(  -*  with  it." — the  Jnd^metit,  overruled  at  8  (\  W.  R. 
•I;')<J  [Smt-nniHtl  Mnhn^iutttir  v.  Sonrjuinf nif f  Dflttf -^ —wvis  ^\\hM'i\\\Q\\i\y 
held  to  he  i<s  jts  Ucata  lutMeeii  the  ]»artic*i  and  de<iMVf  of  < 'hnkardhlir*a 
ri^'ht  to  di>pov  of  acqui>iii<»nr*  out  cd'  |)rotit'i.  Sttotjumttnef  Daytr  v. 
Stiddnnuntl  Mnfinpoitrr,  l».  ('.,  l?t)  ('.  W.  U.  .177,  th  ni;rli  the  correct 
dnetnne    m     upheld     at     Id    M.    1.    A.    :>[-2.       i'mtithnoth    Chowdry    t. 
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acquisitions,  made  by  the  father  with  the  aid  of  the  ancestral 
estate.  In  a  Calcutta  case  (Sudanund  Mohapattur  y,  Bono^ 
malUe  et  al,  1  Marshall  31 7,  quoted  in  Sudanund  Mohapattur 
V.  Soorjamonee  Debec,  8  C.  W.  R.  456  C.  B.)i  it  was  said  that 
ancestral  property  did  not  include  that  purchased  out  of 
the  income ;  but  this  has  been  overruled,  C.  W.  R.  1.  o., 
and  Sudanund  Mohapattur  v.  Bonomallee  Doss,  6  Ibid,  256 
C.  R. 

2.  b.  Self-acquired  property,  as  between  coparceners 
generally,  includes  gifts  of  friends,  or  at  marriage,  gains  of 
science,  valour,  and  chance,  obtained  without  the  use  of  the 
family  property  (a).  If  in  the  acquisition  of  property  direct- 
ly gained  by  science,  valour,  &c.,  the  result  is  in  a  considera- 
ble proportion  evidently  duo  to  the  use  of  the  family  estate^ 
an  equitable  distribution  of  such  acquisition  between  the 
family  and  the  separate  Estates,  should,  it  appears,  be  made. 
Such  seems  to  bo  the  effect,  when  interpreted  according  to 
the  reason  of  the  law,  of  the  text  of  Vasishtha,  cited  Mit., 
1.  c,  para.  29,  on  which  see  Mr.  Ellis's  remarks  quoted  at  2 
Str.  II.  L.  3S3  (//).     The  difficulty  as  to  the  relation  of  Mit., 

(a)  Mit.  Ch.  I..  Sec.  4,  parat.  1-15,  Stokes  II.  L.  B.  384-7;  May^  Ch. 
IV.,  Sec.  7,  paras.  1-14,  Ibid.  73-77  : — Property  acquired  by  use  of  inhe- 
rited funds  is  joint,  Mus$t.  Mooniak  et  al  t.  Jfiwsf.  Teeknoo,  7  €•  W.  R. 
440,  and  from  union  a  prcsomption  arises  of  all  property  being  joint^ 
Taruck  Chundtr  Pockiar  ei  al  v.  Jodeskur  Chunder  Kondao,  11  D.  L.  R. 
193  ;  Goiteekrist  Gosain  r.  Gungapergaud  Qosain,  6  M.  I.  A.  53 ;  Neelkiito 
Deb  V.  Beervhunder  Tkakoor,  12  .M.  I.  A.  540.  When  two  brothera 
lived  together  without  paternal  estate  and  acquired  land  chiefly  through 
capital  supplied  hy  the  elder  and  improred  it  by  their  joint  exertiona,  the 
younf^cr  suing  for  a  moiety  was  awanled  one-third,  Kogkai  Ckukurwutty 
V.  Haiihnuath  Chuknnrutty,  1  Calc.  S.  D.  A.  Rep.  335.  But  conrej'anoea 
in  A  single  name  and  prolonged  separate  enjoyment  raiae  a  presumptioa 
of  separate  acquiMtiun.  Gwrdckfirtfa  r.  BAtsilcAcfrjfa,  S.  A.  No.  223 
of  IS;<I.  Uom.  II.  C.  P.  J    F.  for  1S76,  p.  241. 

yh)  CjainA  of  science,  through  learning  acquired  while  the  gainer  waa 
supported  hy  a  stranger,  are  separate  and  self-acquired  property.  So  is 
a  reward  for  sny  extraordinary  achievement.  But  all  other  aoqniaitiona 
r>f  an  undivided  co-parcener  are  family  properly.  Q.  591,  Poona«  17tli 
August.  IS  I!),  and  Q.  685  MSS ;  Sn>  also  2  Str.  H.  L.  374.     B«t  Jaga«. 
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Chap.  I.,  Sec.  i,  para.  29  to  para.  31,  Stokes  H.  L.  B.  390,  may 
be  solved  with  Mr.  Colebrooke  aud  Sir  T.  Strange  by  regard- 
ing the  former  paragraph  as  referred  to  a  u'holhj  separate  acquis 
sition,  obtained  by  the  aid  of  the  family  property,  whereas 
the  latter  refin's  to  augmentations,  blending  as  they  accme 
with  the  original  estate(a).  In  Colebrooke  Dig.,  Bk.  V.,T. 
354, 355,  Jagannatha  seems  to  lay  down  that  what  is  acquired 
without  any  aid  at  all  from  the  patrimony  is  separate  pro- 
perty; that  what  is  accjuired  with  such  aid,  whether  previous 
or  concurrent,  is  partible  with  the  learned  brothers ;  and 
that  if  the  aid  has  been  both  previous  and  concurrent,  the 
acquisitions  are  partible  with  all  the  brothers.  In  comment- 
ing on  the  text  of  VaMshtlia,  Jagannatha  (T.  35G)  says  that 
aid  from  the  patrimony  includes  supplies  previously  received 
out  of  it,  and  under  T.  350  he  assumes  that  the  double  share  is 
in  an  ac(|ui.sition  made  without  using  the  patrimony  concur- 
rently or  as  capital  (/O-    Tii  the  case  at  2  M.  II.  C.  R.  56,  Ala- 


nAih  says,  Colol).  Diir..  T,k.  V.,  T.  lUG  Comin.: — "The  meaning  is  that 
wealth  j^mjiumI  hy  suju'rior  attainment  in  any  art  or  science  helon^s  exclu- 
sively to  him  who  accjnind  it/'  Sir  WiUiam  Jones*  at  '2  8tr.  II.  L.  2.'0, 
t^an^hltes  Mann  apparently  as  recojrnizinjr  separate  properly  heUl  by  an 
undiviiled  coparcener  and  to  he  inheriteil  hy  his  \\ido\v  as  distinj^uishcd 
froin  the  doctrine  of  the  l)a\ahha^'a,  ^\hich  makes  her  heir  even  in  an 
undivided  hrotherhooil,  th«)n*rh  \>ith  a  ripht  limited  to  mere  enjoyment. 
At  2  Sir.  II.  L.  .'Mfi  is  a  case  of  a  member  li\in<;  apart  and  acquiring 
separate  pro])erty,  but  without  any  division  ;  whom  the  Sjistri  prc>nouncei) 
answerabh"  for  his  brother's  debt  only  if  he  had  received  assets.  A 
Srotrlyam  ^Tant  for  h-arnetl  service  was  pronouncctl  <lescendible  to  the 
pranter's  sons  only,  to  the  exclusion  of  his  brothers.  Ih't'l,  I»/)ii.  A  Tillage 
obtained  witluuit  the  u>e  of  the  patrimony  was  })ronounced  separate  pro- 
perty, If'i '.  '^77  ' 

•«)  \\\u\\  the  s(lf-ac<piired  property  is  so  hi-hl  that  the  profits  blend 
with  tho^r  of  tin'  ance>tral.  the  whole  is  to  In  deemed  a  common  stock. 
dofroo  Churn  I'nss  ff  nl  \.  (if, lurk  Mnu':j  Jinssf^,    1  Fulton,  1(55. 

(//  TluM-ase  at  J  Str.  II.  I.,  .i/l  <Iistinj:ui>hed  the  three  cases  of  (I) 
un  auirnnntation  of  tin'  (omniiin  stock,  ■  i?  separate  jrains  by  the  aid  of 
the  patrinmny,  in  which  th*'  :ic<piirer  takci  a  double  share,  and  \'A)  gain* 
ludi'pciideiitK  acouTcil  and  toiniin^'  wholly  separate  property.  As  to 
tUf  last  clas*.  fpf  Vul.  M7l 
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sdni  V.  C.  T\atnach<ilaiii  ct  aU  the  subject  of  the  gains  of  science 
is  discusscil  at  great  length,  tlio  conclusion  being  that  such 
acquisitions,  made  by  one  supported  and  instructed  at  the 
expense  of  the  family,  form  part  of  the  joint  estate.  At  4 
M.  II.  C.  11.  5  (lutiiiashrshdujaranchiy  v.  Bhdgavat Panday,) 
it  is  said  tliat  any  pro{)crty  acquired  by  a  Ilindi^  while  draw- 
ing an  income  from  the  family  is  joint  property  (a).  In  the 
case  o^  Lnkhun  Chundcr    DalUd  v.  Modhoo  Mochhee  Dossee^ 


(a)  At  'i  Str.  II.  L.  370,  Sutherland  questions  Ellis^s  dictum  that  an  edu- 
cation nt  tho  c(»t  of  tlie  father  makes  suhsequent  gains  divisible  as  family 
|>ro|)erty.  In  Poulitm  Valloo  v.  Puuliem  Sooryah^  L.  R.  4  In.  A.  at  p.  117, 
(S.C  .  In.  L.R.  I  Mad.  at  p.  2Gh,  the  Privy  Council  say  that  the  doc- 
trine, favored  in  Ma<lras  and  followed  in  Bombay  (in  Bdi  Manchhd  v. 
Nil  rot  a  mJ,' is  ^  6  Worn  II.  (J.  R.  I  A.  C.  J.  by  Sir  R.  Couch,  C.  J.),  involvei 
**thc  somewhat  startling  j)ro|)0>'ition,"  that  *' if  a  member  of  a  joint 
Iliiidil  family  receives  any  education  whatever  from  the  joint  funds,  he 
becomes  for  ever  after  inca|)able  of  acquiring  by  his  own  skill  and  indus- 
try any  separate  i)ro|)erty."  The  member  might  acquire  full  capacity  by 
H  separation,  but  even  without  a  separation  his  acquisitions  should  not. 
It  appears,  biciMue,  witiu)ut  »listinetion,  joint  property.  Their  distri- 
bution between  the  joint  and  the  separate  estates  should,  it  would  seem, 
be  ^'ovtriud  by  the  priiuMple?*  above  set  forth,  as  deducible  on  a  just  con- 
stiuetiou  frt)in  the  .Sniriti.  See  Maiiu  IX.,  20S,  ns  quoted  in  Mit.  Ch.  I., 
Ste.  4.  pi.  in.  Stokes  II  L.  D.  .587  ;  Coleb.  Dig.,  Bk.  V.,  T.  Ml,  348. 
In  the  same  ease*,  it  was  hthl  that  the  education  of  B  out  of  the  estate 
of  his  fatluT  -/.  that  tstatc,  ranking  as  self-acquired  projwrty,  was  not  an 
iustrnctioi)  af  iht-  eost  of  tlie  joint  estate,  so  as  to  make  B's  property  lub- 
se(iiu'ntl\  joint  a>  betwn-u  him  and  his  sons  C,  C,  C*  &c.,  and  thus  raise 
a  qntstion  as  to  the  testamentary  power  with  respect  to  it,  exercised  by  fi 
m  favor  of  C^  C^  ^v.  to  the  exclusion  of  C.  According  tothe  MitAkshar& 
and  the  MaMKha.  aseonstrued  above,  ^  o.v.  2. a,  pp.  .'CiO  &c.,  the  instruc- 
tion of  li  at  //'s  ixpeiisc  wouhl  entitle  brothers,  if  he  had  any  to  share 
with  him  in  i^ains  directly  attributable  to  the  instruction,  but  it  would 
make  no  «IithMeuee  as  brtwet-n  B  and  C,  C*,  C*  &c.,  whether  il'f  pro- 
j)erty  was  anet-Ntral  or  >elf-;ir(piired,  sef  Mit.  Ch.  I.,  See.  T),  ])l.  3,  Stokes 
II.  L  IV  "i'M.  The  (pu'stiou  would  be  whether  the  acquisition  of  pro- 
perty by  li  was  or  was  not  substantially  founded  on  what  he  took  from  A, 
or  h»  id  jointly  with  A,  so  as  to  make  C,  C^  C  S:c.  joint  owners  on  A'i 
de.ntli.  S'f  Narada,  Pt.  11..  Ch.  X!ll  .  si.  C.  11,  in  the  Appendix:  the 
I)u>al)h:1-a,  Ch.  VI..  Sec  1.  para.  16  note.  Stokes  II.  L.  B.  2t'.9;  Coleb. 
Di^  .  Bk    V  .  T.  :\h\  Comm.  ml  fin,  and  T.  'M^)  Coram. 
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5  C.  W.  11.  278  C.  R.,  it  was  rulocl  that  an  allegation  of  sepa- 
rate acquisition  by  the  use  of  a  gift  must  be  proved,  and 
in  Dhurm  Dnf^  FaiuUi  v.  Mufuff,  Shama  Soondri  Debia, 
3  M.  I.  A.  22J),  that  wlien  property  has  been  acquired  by  a 
coparcener  in  his  own  name,  the  criterion  for  determining 
its  character  is  the  source  of  the  funds  employed  (a). 

§  5b.  Propf'i'tif  yiatumlhj  inditisihie. — Naturally  indivisi- 
ble property  is  that  which  cannot  be  Jistribnted  retaining  its 
essential  characteristics  {ft).  In  the  Hindu  law  there  are 
enumerated  common  ro:ids  or  ways,  tanks,  wells,  pasture- 
ground,  hereditary  ofTu-r^,  (^'p^ti,  v«*itan)  (/•),  clothes  in  use, 
books,  tools,  ornaments,  vi'hicl'.'s,  and  furniture  ('/).  To  these 
may  bo  added  indivisible  rit^hts  arisirii^  from  obli gat i(ms  con- 
tracted towards  lh(^  common  ancestor,  or  towards  the  family, 
whilst  in  a  statL'  of  uni«)n  (/.').  Vyasa  includes  the  dwelling 
in  indivisible  property  (/).  The  Vyav.  May.  (Ch.  IV.,  Sec. 
7,  p.  21,  Stoki's  11.  Tj.  B.  7vS,)  (»xplains  this  away  in  a  very 

(a)  **  Unequal  jraiiis ,\iNing  tor  tlie   ])uri)ose  tlic  family  property 

make  no  ditroreiK-c  u\um  partition.  It  must  still  be  equal."  This  dic- 
tum of  the  ^^a'«tri  is  approvcil  by  C'»lebrooke,  "2  Str.  (1,  L.  iil3,  who  quot- 
ei\  Mit.,  Ch.  I..  Sec  4,  p.  lU  .Stokes  II.  L.  B.  3^0). 

(b)  iSW  Kllis  in  'J   .Sir.  II.  L.  o:>i». 

(c)  The  Diinrwar  Sa.>tri  (.'iOth  June,  1^  IS)  says  that  a  Bhat*s  vfitti 
and  a  Zainindur's  vatan  arc  alike  divisible  aceording  to  Rrihispati, 
Q.  »;!.:{  M^S.  S'P  Steele.  -JH,  -J-S. 

(i<,  J  Str.  II.  L.  :^;0;  Coleb.  Dij:..  I'.k.  V.,  T.  :3^i2,  471  Comra. ;  May. 
Chaj),  IV.,  Sec.  7.  para.  l'»,  Stokes  II.  L.  !».  77;  Mit.,  ('hap.  I.,  Sec.  4, 
paras.  17 — -'\  I  bid.  .ic^S  :  In  para.  'J^\  *'  It"  they  cannot  be  divided,  the 
Dumber  beinj:  unequal,  they  belong  to  the  eldest  brother/*  means  that  the 
luiliviMb-e  riuiMinder  p>e>  to  him.  This  is  the  interpretation  of  the 
Subodhini  and  is  supjiorted  by  tbe  te.xt  of  Mann,  quoted  by  VijnHucsvara. 
(lold^tiicker  (.)u  the  I)etieieneii's,  &e.)  tliiiiks  that  Jimef  and  Colebro<»ke 
were  \vron;r  in  tiicir  trannhition,  and  that  in  the  rase  of  an  unequal  nmuber 
of  eattle,  no  jmrtition  at  all  could  be  made,  but  their  construction  is  k* 
grammatical  an  that  of  their  learned  critic,  and  more  reasonable  and  ood- 
\enient. 

if)  .SVr  Cidebrooke  on  Oldi-,  .\rt.  ;M:j  ;  Pothier,  Obi.  Art.  291; 
Mttsst.  Ame^,oo  Mss'i  BUt^  v.  li.  Ofrnl  Ciun.h-r  tt  al,  7  C.  W.  U.  314 
('.  K.  ;  Petrftkur  Jn,<tu:  rt  nj  v.  Sarin,  K'*shf.r)  (ior^h.  Bom.  Sel.  Ca.  1*15, 

'/,  I'oleb.  Di-r.,  r.k.  v.,  T  M\;  so  aUo  Sankha  and  Likhita,  T.  MJ. 
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confused  manner.  The  passages  seem  to  point  to  the  sacred- 
ness  under  the  antique  law  of  the  house  and  its  curti- 
lage (a).  In  the  case  of  Mangala  Dehi  et  al  v.  Dinanath 
Bospy  at  4  B.  L.  R.  72  0.  C  J.,  Sir  B.  Peacock,  C.  J.,  refers 
to  Katyayana,  as  quoted  in  Coleb.  Dig-,  Bk.  II.,  Ch.  IV.,  T. 
]  9,  to  show  that  an  adopted  son  cannot,  by  selling  the  family 
house,  deprive  his  adoptive  mother  of  her  right  to  a  resi- 
dence in  it.  This  was  followed  in  Ganri  v.  Chandramanif 
In.  L.  R.  1  All.  p.  262,  where  the  purchaser  at  an  execution 
sale  of  the  rights  of  a  nephew  was  successfully  resisted,  as 
to  one-half  of  the  family  dwelling,  by  tho  widow  of  the 
judgment-debtor's  uncle  (h). 


(a)  Some  of  the  Smritis  regard  even  the  pntrimonial  lands  as  indivisible. 
Thus   Lsiinas,  (in  Mit.,   Ch.  I.,   Sec.   4,  pi.  26,   Stokes  H.  L.  B.  390,) 
Smfiti  Chandriku.  Ch.  VII,  para.  44,  say?  that  land  and  sacrificial   gains 
arc  wholly  impartible.  Prajapati  (para.  46)  is  to  the  same  effect.  (See  also 
Smpti  Chandrikd,  Ch.  XII,  para.  21).     lie  says  that  the  assent  of  efery 
CO- parcener  is  requisite  to  the  validity   of  any  act,  touching  the   immoTe- 
able  pro))erty.     Unanimity  amongst  the   sharers  was   perhaps   meant  by 
Prajapati  to  warrant  partition  or  alienation,  ss  Ydjuavalkya  also  (para.  49) 
says,  *'  No  one  can   make  a  partition  of  the    inheritance.     It  must   be 
enjoyed  merely,  not  aliened  by  gift  or  sale,**  and  yet  he  lays  down  rules 
for  partitions.     YajH.  II.,  IH,  &c.  The  text  of  Brihaspati  quoted  in  Mit. 
Ch.  I.,  Sec.  1,  para.  'M)  (.Stokes  II.  L.  B.  3"^,  and  Smpti  ChandrikA,  Ch. 
XV.,  j)nra.  3),  **  \  .«»in<?le  person  (even  separated')  never  has  power  over  im- 
m(Aeal)lo8,"    though  differently  explained  by  the  modern  commentators, 
points  back  to  the  same  primitive  notion.     The  consent  of  townsmen  and 
neighbours  [See  CoUb.  Dig.,  l\k.  II..  Ch.  IV.,  Sec.  2,  T.  183),  referred  to 
in  Mit..  Ch.  I  ,  Sec.  \,p.  31   (Stokes  II.  L.  B.  376),  may  have   been   re- 
quired on    account  of  the  close  connection  and  community  of  interest  of 
tho  serenil  mcmbt'rs  of  the  ancient  village.    The  consent  of  the  MirAsd&rs 
is  said  by  I'Jlis  (MHdras  Mirasi  pajiers,  ]»p.  20fJ,  2'^?,')  to  be   necessary  for 
the  admission  of  an  outsider  to  ouner!«liip  either  of  a  share  in  the  integral 
property  in  the  villap',  or  of  n  particular   portion  of  the  land.     The  form 
of  such  assent    is  rctaiued    in  many    modern  grants,  such    as  that  under 
Tippoo's  ^'ovornnit  lit,  set  forth  at  Vol.  I.,  ]>.  73,  of  the  Evidence  in  the 
Canara  Lnu<l  Case,  which,  it  is  said,  is   made    **  with  the  consent    of  the 
I)es:\is,  (i*ivkaris,    riluivas,  and  Poibhavasof  the  villsge.**     iSW  further 
Lavoleye's  Prirnitivr  Property,  p.  fiO. 

A)  Src  Bk.  I  .Ch    I.,  Sec.  2.  Q.  9. 
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As  regards  clothes,  furniture,  vehicles,  ornaments,  booksi 
and  tools  it  must  be  understood  that  an  equitable  distribu- 
tion (ti)  of  them  or  of  the  proceeds  of  their  sale  is  sanctioned^ 
when  they  are  numerous  and  of  value,  or  form  the  sole 
property  of  the  family.  Property  subject  to  partition,  but  the 
existence  of  which  was  not  known  and  which  could  not 
therefore  bo  inchided  in  a  general  partition,  is,  on  its  disco- 
very, to  bo  distributed  and  in  the  same  proportions  as  that 
actually  divided. 

^oc.  Proprrfij  lefjalhj  Impart ilh\ — Property,  not  naturally 
indivisibh.',  may  be  impartible  on  account  of  the  politicalcon- 
ditioiiof  the  owners  or  ufu  iMeal  or  fiiniily  law  goveruingits  dc- 
volution{/^).  The  succession  to  a])riiicipality  is  by  tlio  Hindu 
Law  usually  confined  to  a  siuf^'le  line  of  chieftains  (r).  The 
preference  of  individual  members  ('f  the  reiLfuing  family  may 
be  governed  by  a  simple  rule  of  primogeniture  and  exclusion 
of  females  ;  it  may  admit  of  collateral  representatives 
coming  in  under  particular  circum>tances  ;  or  a  power  of 
selection  of  the  h<^;ir  a])parent  from  a  larger  or  a  smaller  class 
may  be  exercised  by  tlu;  chief  in  possession.  Such  rules  re- 
cognized as  controlling  the  succession  in  a  State  are  hardlv  to 
be  classed  with  tlio>e  of  the  ordinary  nuinieipal  law.  They 
<!an  but  seldom  come  under  the  ('«'gni>ance  of  the  ordinary 
Civil  Courts  ('/),  thesaneticu  retpii^ite  to  enforce  tin* decision 
as  to  a  disputed  succession,  an  appanage^  or  a  maintenance, 
bein''  in  j'eneral  an  act  of  State.  Tiie  analno-v  onlv  of  the 
ordinary  law  is  usuallv  followed,  brcau-^e  this,  forminsr  a 
part  of  the  ]>opnlar  consciousness,  has  moulded  the  natural 
exi)ectatir;ns  and  the  standanl  of  i)ro])rietv  existing  in  the 
i)rincelv  familv  and  those  connected  with  it.  The  custom  of 
th(^    family  has   cijual    or  even    greater    influence,   and    its 

in    May.,  I .  c,  priras.  L^J  ami   L>.<,  Stoki  >  H.  L.  B.  >-\)  \    Mit..  Chiip. 
I..  S»M'.  -1.  paras.  17-    ID,  IhiK  :''**>. 

yh    N.'^  Cold,.  l)i-..  i;u.  H.,  Ch.  IV..  T    r.  (MMMn. 

y.  Strilf  L  ('.,  »;n.  (ij  ;  1  M:,,.,,   H.  I,  7  ;  j  >Tr.  n.  I.  :\'2<. 

f  if  •   Si'i*     Ixiijk^nunr     \tfhtrjt/t     (  hunlrn     J','}     U  ir>,nin     v.     Hnjah     Hit 
f'hnulrn  }lnniky't  pt  nl ,  -J.}  ('.  \V    R.   loj    '|  |,,.  TipjuMali  I'as.-.l 
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entbrcemeiit  by  the  paramount  power  rests  ultimately  on 
the  same  considerations  as  those  which  give  weight  to  the 
ordinary  ]lindil  law,  the  desire  to  satisfy  the  general  sense 
of  right  (a). 

There  may  however  be  what  is  called  a  Raj,  or  an  estate 
held  after  the  manner  of  a  /?a/,  when  there  is  no  special 
political  status  at  all  (h).  In  such  cases  the  inheritance  to  the 
Zamindari  or  other  estate  resembles  in  general  the  succession 
to  a  true  principality.  The  question  is  then  generally 
one  of  *'  family  custom  and  usage''  and  the  rules  of  primo- 
geniture and  of  exclu>*ion  of  females  in  favor  of  male 
collaterals  may  prevail  under  a  "  KulachiV  or  family  cus- 
tom, as  to  an  estate  that  is  not  a  "  raj''  even  in  the  popular 
sense  (^•).  The  impartibility  of  the  estate  in  such  a  case 
is  not  enough  to  make  the  succession  to  it  similar  to  that 
.of  a  separate  estate  (d).  '*  Though  property  be  impartible, 
yet  the  nearest  male  member  of  the  joint  family  inherits  in 
preference  to  the  daughters  of  the  last  holJer,  as  admitted 
in  the  Shivaguuga  case  (e),  though  without  effect  there,  as  the 
estate  was  a  separate  acquisition''  (/).  The  family  estate 
may  comprise  partible  as  well  as  impartible  property,  each 
following  its  own  line  of  descent  (fj),  and  in  such  a  case  a 
partition  may  be  made  with  reference  to  the  latter,  so  that 
it  Ijeeomes  a  separate  estate  in  the  hands  of  the  senior  co- 
sharer  to  whom  it   is  allotted  (//).     This   decision  may    be 

I  a,  JSi  f  Seelkisto  Deb  v.  B^er  Chumler  fhnkoor  et  ai,  12  M.  I.  A.  b'Jli ; 
Tokb.  Di-..    l\k.  II..  C'h.  IV.,  Sec.  1.  T.  15  Comra. 

7/j  2  Str    II.  L.  '3'2'J. 

(ri  B'lf^on  Gitucsh  Duft  V.  M.  Mnhcshxar  Sinph  et  o/.  6  M.  I.  A.  UU  : 
Hhiu  Xin'ji  Vtp'lt  V.  SuHdrdfyii,  11  Horn.  II.  C.  U.  249,  269;  B.  B*^er 
Vrrtnh  Su/if'f;  V.  M.  R(ij''udfr  Pertab  Sahec,  12  M.  I.  A.  1.;  Chowciry 
Chint'!,,Lfin  Sinnh  v.  Musst.  Xoirlukho  Konirnrif  LAI. 'J  In.  A.  2f>3;  The 
rf,urtf>f  Wards  X.  R.Coomar  Jfeo  Xumluii  Sitiph  ft  at,  IfiCW-K.  142C.K. 

(f    .V  /?.  )'.  I'cnkut/umdh  v  >»'.  R.  V.  B'jochiu  Venkondora,  13  M.  1.  A  a«'i9. 

;f     Kntninn  Sutchi'ir  v.   The  Rnjnh  of  Shirnf;unf;a,  U  M.  I.  A.  5. '9. 

f  i  Shr(,  S'tnn'l'n  1/  V.  Pirthee  S'li^h,  L.  R.  4  In.  -V.  14/. 

r/     Hnirut  ('rju'isinn  et  a!  v.  Rnwut  Ghunsiam  Sinn.  5  M.  I.  A.  IC9. 

1^!  Ttknt't  Jinnrtjn  pfrshad  Sin'jh  \.  Toknetnre    D.orya   Kooere  et    al, 
J"  ('   W    H    i:,5. 
43 


338  DISTBIBUTION   OF   PROPERTY.      [bk.ii.,  iirraoD. J5c. 

referred  either  to  a  resignation  by  the  other  members  of 
their  rights  for  a  con{>i(leration  in  the  form  of  tlieir  several 
shares,  or  to  an  abandoninent  by  nuitual  agreement  of  the 
special  custom  of  doscc?iit  (ft),  anil  to  a  partition  accompany- 
ing it,  which  t h (.' H CO for.v{ I rd  n:akc>=j  the  rights  of  the  sharers 
infer  sc  those  (-f  owners  of  separate  ])roporty.  The  intention 
however  must  l->o  ilisitinctly  ex])rcssod  in  order  to  free  the 
impartible  estate  from  the  established  custom  (/>). 

In  B'jjhrar  ll>.inM}if,tf  v.  Xiir^'unja  Rnv  ('*),  the  Privy  Coun- 
cil held  that  an  iinportani  innm  was  subject  to  tlie  ordinary 
rules  of  partiti«)n.  Where  indeed  the  grant  was  o;*i  gin  ally 
madi.'  t.)  snp])i.)rt  an  oHiv-e,  ]\Ir.  lOllis  said  that  it  is  not  to  be 
BO  di^iribiiied  as  to  drl'-aL  th:it  purpose.  '*^  Does  not  the 
law/^  he  S'i\  s,  ''  that  ivgnrds  tlie  grant  of  a  corrody  apply 
to  thj<e  and  siniilir  p  •rijul-ites  ?  and  has  nt-t  the  grantor, 
or  he  who  pavs,  a  right    t-.)   soo    that   they  are   appropriated 

acc'^i'ding  l-)  iho  ^rigiuid  intention   ? 1   havt*  no  doubt 

but  it  r.[»j)lies,  nnd  that-^innlar  <iiHeial  per(jui>ites,  though 
certain Iv    h.  i-i:;:!»le,  .'i/e    ]i"t    di\  i.-il.)le,   nor    ouf>ht    thev    to 

descend  by  pi  im^'g-iiilur.'.      'i'n.*  nv>st  (rapal^le should  bo 

Jieleelril  ''^i-ij   ♦'J>.i '}'   the   wIkOi.'    ]»-.'r<|iiisites/'  12  Sir.  II. 

L.  '3*»1.  In  ni.Kiy  ea-c<,  t-mole  all"V..ine'.  s  are  hereditary 
and  d;vi-:l)le,  Hi  i  *>«">**',  tIi'.iil'Ii  SMiji-iiiru's,  subji-r-t  to  spncial 
rules  <'{\h'see.i!,  Illid  .•  \i.i(iji'y.  Sr.i.Lu  Uii\  11  Jinn.  II.  C, 
1*.  -!'.».  (hi  {])*'  «»Llur  h  nnl,  .-i  vafan  p]-<'pei'iy.  fund  to  bo 
itnTKii'ii!)!-'  acv'Tdiiiu'"  tn  tin'  f.iniilv  cu-t"Mj,  was  held  not  to 
havi'  ]'.'  ••ii!i'  p.'ii  1 11)  !••  by  the  «•(  v-:;!:*  n  i-t'  llio  ojlleial  functions 
with  wlii.li  i:  liel  i\»i-;ririly  b'-eii  e-'iiii 'el^  d  (•').  ^\  iiat  de- 
ter:;] iins  'iliv«I'--.".'iiL  in  l;l'.  li  e.i.>!'  is  I  Ik;  lUniily  cu.-lnni,  where, 

■ '^  ■  "  'I  1j  ■  «"!j-ii:ii  ;•.  cijia':!.'  lA'  iitf  :ii'li;i>z  •'ili'l  of  l»v'iilir  tlr^trovril." 
P.  <\  m  >  .  ./  .';/<  •if'tlit;  \.  .V/vv/.  ll''rrf'..:','if'",  VJ  M.  I.  A.  yi. 
Srr  iA"  >  li  •j'.-'-h-ii  \.  H  "■>;  >:/.  in.  L.  K.  1  ('ah*.  l*^«). 

■/■  >■  'ihv  r.\>-'  ui  C/ii  it  in  I  I  \  .V',' .' ?(/■-/,  rili'u  bi'low .  ln.  L.  R.  1. 
(  ;ik-.  at   pp.    \t\\.   IfiJ. 

!>'   ^i  M.  I.  A.   IJ•^ 

((/)  S  •■■/V,/' '•/'/,// V.  .-f./'/i/.-vr.  il.    \.  N.,   •J.\i^\^  1^71.    Bom.  n    C. 

r  J.  1-  f..r  1 -::>,,■  i  -• 
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according  to  that  custom  as  clearly  proved,  a  divergence 
from  the  ordinary  law  has  become  established.  Such  a 
family  custom  allotting  certain  portions  of  a  Zamindari  to 
the  junior  members  does  not  render  savings  and  ac- 
cumulations made  by  those  members  joint  property  (a). 

A  family  cannot  make  a  custom  for  itself  in  opposition  to 
the  general  law  of  the  country  according  to  Baswantrav  v. 
Maniaj'pa,  1  Bom,  H.  C.  R.  Appx.  xlii.  But  where  the 
family  is  found  tohavo  been  governed  as  to  its  property  by 
a  custom  which  has  been  submitted  to  as  compulsory,  that 
custom  is  itself  law  {b),  though  it  is  extremely  difficult  to 
establish  such  a  custom  (r).  It  is  more  readily  admitted 
where  the  custom  is  found  to  extend  to  a  considerable  class 
of  the  community.  Thus  in  S.  A.  No.  218  of  1870  (rf),  the 
Court  says^  ^' we  find  a  general  usage  amongst  a  large  and 
important  class  of  the  community  of  dispensing  with  actual 
partition  and  providing  for  the  maintenance  of  the  family 
by  special  arrangements  varying  in  difforent  families,  the 
general  character  of  which,  however,  is  the  vesting  of  the 
family  property  principally  in  the  representative  of  the  elder 
branch,  subject  to  tho  support  of  the  other  members,''  and 
as  to  such  a  custom,  that  it "  is  one  which,  if  clearly  proved, 
should  bo  allowed  to  displace  the  plaintififs  right  to  parti* 
tion  under  the  general  law."  The  District  Judge  finding 
the  custom  proved  for  the  particular  family  was  to  determine 
what  provision  by  way  of  maintenance  waa  to  be  made  for 
the  plaintiff,  who  had  sued  for  a  partition. 

As  rocrards  hereditary  offices  and  their  emoluments  in  the 
Bombay  Presidency,  these  are  now  regulated  by  positive 
cnru'tnients  of  tho  Legislature.  See  Bombay  Act  III.  of 
187^,  by  which  a  prohibition  is  imposed  on  Vatan  pro- 
perty's  leaving  the  family  of  the  office«bolderS|  and  provi- 

(a)  C.  llurrethur  Pershad  Dosiv.  Gocoolanuuud  Dati,  17  C.  W.  R.  129. 

(b)  Soorrndronatk  Roy  T.  Mussi,  Heeramouee^  12  M.  1.  A.  91. 

(c)  Irharam  v.  Ganpatram,  S.  A.  No.  294  of  1871«  Bom.  0.  C.  P.  J.  F. 
fur  lH7:i,  ;i.  1()9. 

(c^  ^Ai(/o>'  Rav  V.  Nttikoji  Rav,  10  Bon.  H.  C.  R.  SS8. 
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sioBS  are  made  for  placing  it  under  the  .control  of  the 
Collector. 

IV. — Llvbtlities  on  Inheritance. 

§  (>.  The  liabilities  or  charges  on  the  common  property, 
ilistribii table  on  division,  include  the  following  : — 

A.  Debts,  for  which  the  coparceners  at  largo  are  liable, 
must,  in  general,  have  been  incurred  before  partition,  by  a 
father  or  other  managing  member  of  the  family,  for  the 
common  benefit  (ft), 

n.  Provision  must  be  made  for  relations  of  the  copar- 
cener, entitled  to  a  portion  or  maintenance. 

A.  Jhhfs. — Tlie  lliniiu  Law  lays  down  broadly  that  sons 
and  grandsons  sliall  discharge  the  obligations  of  their  ances- 
tors (/^),  except  where  they  have  been  contracted  for  immoral 
purposes  (^-j,  and   this  duty  is   not   altered   by    a    partition 

in,  May.,  Cli.-ij).  IV.,  Sec.  G.  paras.  1. 12,  Stoko.s  II.  L.  B.  72  ;  Chap.  V  , 
Sec.  4,  j>ara.  JO,  lUA  124  : — The  debt  of  a  father  is  a  charge  appa- 
rriitly,  as  far  as  Wi<  sons  are  cmceriied,  thoujrh  not  incurred  for  the 
f  oninion  benefit.  NArada,  Pt.  I.,  Ch.  IIL,  sL  5,  6.  But  the  estate  \% 
not  so  hypothi-eatod.  \Aithouf  a  sju'cial  lien,  for  the  father's  debt,  as  to 
jirevent  the  son  or  other  he  ir  dispoMnj?  of  it  and  pvinj^  a  good  title  for 
valuable  consiiler.ition.  Jtitnivairdni  v.  Fnrihud'is,  \i  IJom.  II.  C.  R. 
p.  11<);  Shosfdr/iii  Shfni/fhnn  v.  Gunr;oli  Abbno  Sf/iha,  S.  A.  No.  SS  of 
ISr:^.  r.oni.  II.  C.  l\  J.  V.  for  l^r:^,  p.  'M.  In  Bhekunrain  Singh  et  al 
V.  Jfumk  Sinf/h.  In.  L.  K.  2  Calc.  -i:!?.  4-i:^.  \Vhiie,  J.,  says  :—"  The 
liability  of  a  son  ft)r  the  tlebts  of  hi.s  deceased  father  under  IlindA  Law 
aj>pears  tome  to  be  a  ilistinct  question  from  the  right  of  a  father  in  his 
hte-time    to   ciiar;:e    tlie    ir-.terest  of  the  infant  sons  in  the  joint  ancestral 

inimovcable  estate  with  the  |)ayment  of  a  debt There  seems  to  be 

no  essential  ditliivnci'  betwcfu  the  position  of  the  father  when  dealing; 
with  tliosr  interests  durin;^  the  minority  of  hi.s  sons,  and  the  position  of  a 
mother  when  dealin;r  as  guardian  and  manager  of  her  infant  son's  estate.*' 
Si'c  Xiinn/fin  Achnrvn  v.  Xtirso  Krishna  ft  aU  In.  L.  U.  1  Horn.  2(>1?, 
and  the  ea^i's  there  nfured  to  ;  the  tc.\ts  referred  to  above  p.  .'<2l  ;  ami 
bebiw.  r.ook  II.,  Cli.  I.,  Src.  1.  (2.  .').  KemarkM. 

\h)  May.,  (hap.  V.,  Sec.  1.  para.  PJ.  Stokes  11.  L.  B.  12*2;  Vmrooiram 
Jiyrat/cp  y.  \nrfn;un  hs  RiifffkJ.as,  'J  Borr.  222;  1  Str.  11.  L.  l(»7  : - 
Hid.  274.  "211.  177;  Cohb.  on  Obligations.  Ch.  II.,  .'>] :  Smriti 
thandnka.  Ch.  II  .  Sie.  2.  paias.  JO,  21  ;  Cobb.  Dig  .  Bk.  I.,   T.     I(i7. 

V    Ma>..  1.  c..  p-.ra    1  "».  Sti.ki^  W    L    B.  IJJ. 
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amongst  the  sops.  In  a  case  of  Unnoda  Soondurce  Dotssee 
V.  Oodhuhnath  Roy,  11  C.W.  R.,  125  C.  R.,  three  brothers 
had  separated  while  a  decree  against  their  father  remained 
unsatisfied.  In  execution  the  shares  of  two  of  the  brothers 
were  sold.  The  piroceeds  having  exceeded  two-thirds  of 
the  amount  of  the  decree^  it  was  held  that  the  excess  could 
be  recovered  by  the  two  brothers  from  the  share  of  the  third, 
even  though  this  had  passed  to  a  stranger,  by  a  sale  made 
before  the  execution  was  levied.  (See  Coleb.  Dig.,  Bk.  I.,  T. 
182).  It  may  be  doubted  perhaps  whether  this  decision  and 
that  first  referred  to  in  note  (a)  at  p.  340  are  reconcilable  in 
principle  (a).  In  the  Bombay  Presidencyy  the  liability  has 
been  limited  by  Bombay  Act  VI J.  of  1866,  under  which  an 
heir  is  responsible  only  to  the  extent  of  the  assets  received 
by  him ;  and  his  property  cannot  be  encumbered  by  the 
father,  except  for  good  reasons  into  which  the  encumbrancer 
is  bound  to  inquire  (t). 

In  the  case  of  a  united  family  consisting  only  of  brothers 
or  collaterals,  it  has  been  laid  down,  that  the  presumption 
nsually  arises  of  a  debt  incurred  by  a  managing  member  being 


(a)  Under  the  MitAksharft  law,  at  administered  in  Bomhav  and  Madras, 
a  single  coparcener  may  alienate  his  oirn  share,  and  a  creditor  may  sell 
liis  interest  to  be  ascertained  by  a  fMirtition.  But  by  a  sale  in  execution 
of  the  fathcr*8  interest,  the  share  of  the  father  only  is  disposed  of,  not  the 
shares  of  the  sons,  unless  the  sons  have  been  duly  proceeded  against, 
Deendyal  Lai  v.  Juffdeep  Narain  Singh,  L.  R.  4  In.  A.  S47*  If  the  father 
should  himself  sell  to  pay  off  a  debt  decreed  against  him,  the  sons,  it  has 
been  said,  seeking  to  recover  the  property  must  prove  that  the  charge 
«ias  one  for  which  they  were  not  properly  answerable,  Bdbdfi  Sdtkoji  t. 
Ritmihet  et  al,  2  Bom.  II.  C.  R.  23.  The  decisions  have  been  influenced  by 
MiKpected  collusion.  Batmokund  et  al  t.  Jkoona  Loll,  N.  W.  P.,  8.  D. 
A.  K.  for  1857,  page  14 ;  Musst.  Kooldeep  Kooer  eiair.  Euwfeti  Simgk 
et  al,  24  C.  W.  R.  231 ;  Sheo  Perskad  SiMffk  et  al  r.  Musit.  SoorjhuMite 
Kooer,  Ibid.  2HI ;  Burtoo  Singh  t.  Ram  Pmmeisur  Singk  et  al,  lUd,  364. 

(b)  Sec  Narain  Singh  ?.  Pertum  Singh  et  al,  11  Beng.  L.  R.  397.  s! 
(;.,  20  C.  W.  R.  192  ;  Modhoo  Dyal  Singh  v.  Goolbar  Singh  et  al,  9 
Ihid.  51 1  C.  R.  ;  Brojo  Kishore  Gajendar  t.  Hwree  Kiahem  Do$$  et  al,  10 
Ibid.  r>8  C.  R.,  us  compare«i  with  Kanio  Lall  et  al  ?.  Giridkari  hall  et 
al,  9  r.  W.  R.  471  C.  R..  reverted  in  P.  C,  L.  R.  1  In.  A.  321. 
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fur  the  benefit  of  tlio  fjinilly,  but  tliat  in  tlio  case  of  a  miuor  co- 
parcenir's  iiiti  ivsts  Ix-iiii^iiliVc  tiul,  tbo  crtililor,  seeking  to  en- 
fni-c(»  tlirliability,  iiiu<t  prcvi' ili.it  it  was /^o //«////..  incurred  by 
tlie  nianai^L-r,  or  at  K-Mst,  ilitt  iln  iv  wm?  go«Ml  2f  roinuls  for  sup- 
posiiipr  it  to  liavo  s;)  l)--v'n  ini.'iirn'.l  (t).  Under  the  liombay 
A."t,  above  (iii»1e'l,  Sre.  o,  tlie  lial>ility  of  a  co-parcener,  as  to 
debts  coiitract.'d  bef-  r  »  lie  was  1*1  years  of  aj^o,  is  limited 
to  the  aniounl  of  ilh'  p  •rii-m  of  iIm-  eoiniiion  property  received 
bv  him.  Even  wb;:i  the  otIi't  co-inreeiiers  are  adults, 
cliar^rs  incurred  by  lin'  :iri!iai^er  are  biiKba;^'',  except  us  against 
him,  only  >vlu'ii  iiiciirred  i'.jr  tlie  in  «'ds  of  the  united  family* 
or  with  the  n— .iii,  ex],r«>s  cr  imj'licd,  of  its  niend»ers  (//). 
For  a  debt  iiiCurrL-d  l-v  anv  moa.ber  of  the  familv  under 


(.'^  \'<  to  a  i'.i  t ; !  ■  i.  s  .*•  U  !'i  'j'l  S  /  k  \ii  v .  /^  •  w.v '/ '/  P<i:i  flush  ft  et  al, 
2  1^)111.  II.  ('.  K.  "  ».  As  t)  :n  U'u*l<*,  si'i'  Uhu'jo  A/)ffnj'r  w  Khufl' 
{/f.;'",  fMhur.  I'^-l.  ::'ivl  L:»ii'i;illy.  C.('ii'"jn  Comar'f  Venriifcchffhi  w  R, 
JiV;  '.-'"..»'.  h  .M.  I.  A.  :,t  J).  ;iJ{.  V'l' ''T'yv  .1///.W/  v.  IW.'l 
yl:,. .;'/'.  1  M .  11-  C  K  IN;  ( i , :.' i:  h  ■,  .1  ^ ,  r  Bl.Hfts  V .  (i.c 'sk  Chitu^/er 
/>  .;.  -.N-  f!  (if,  7  ('.  W.  K  I-l  ('  K.  :  Mus.<f.  S'lurrut/tm  Ko'j'rw  Bihoo 
{',..„,•  •  /;■•.'>■/"/-///.' "\  •'.('.  W.  II  l:r<;  ll  rtnhuini  v.  Mnhnshuuk^r^ 
fc).  A.  N...  :i>I^j:fI»Ji:l>  I-:.  ■  ;  L'Str.  II.  I.. ;;.;!,  :i|-^;  Shi'r'inwptjW^hpa 
V.  Sinsh't  J'l.'iiidlfin,  S  A.  Nn.  17S  «'i'  1-71.  \)  rni.  II.  C  V.  J.  T.for  IS75, 
J).  (JI.  'rii'  iii;iii;iL'«r  i*  :»«»t  I  )  I)r  (Mil  \\  t.)a  rijzorous  arcomit,  luir  on  the 
otlii'i"  h:Mi.l  t'»  ci  till!  ri'-  I  t  :is  ;!^:uii^t  i!i.-  I'miilv  i\)r  «ii>1iur^('mi'iits  in  ex- 
rc-s  of  I  ■-  j)p»prr  Av.wc  mi  iM'i'ount  f?l"  ll.  I)"i'!ii/r.ln  R  'tnr'ii  v.  y*.lrjm 
yt'.ir  i't  K/f'inf  r  w/,  11.  A.  Nt).  ">1  «  I'  l'"7'>,  Imjiii.  II.  C  I*.  J.  V.  for  l'^77. 
It.  17''-  '^  '  liouiviT  A'!'  -rr-i:.!  'lit  Hmj  \.  I'j/iri  Muhtu  fiuho  ct  al^  5 
11.  L.  11.  M/.  Am  :•!  iii:iii'i.i  li\  w  Kmi*:  i^  liiij.lni.-  on  nny  int'inlicr  who 
st:i'.i'N  l.\  :i!m1  >.M ■^  tin"  ii.iiii!  y  :.j]li  .1  \.!th":it  n  f.:"!!!/  to  jvirticiiiatc, 
J/w  ■/r.o     /  ,.'r/    >/.;.''  \.    (,-    I's'ir    S,rh     rf     t/ ' .     \i  {\     \\ .    U.     7,  ]!   ;    Ram' 

/:•.'  •.(,.'  Sf.r-  ■/  .V  .//  X.  A  :■..'  -I/..--.-.  -Jl  y//  '.  IJ  C  11.,  an.]  llu-  raxr  in 
ll.i\*>  K  jt.  .'»!7.  1  i:<"  Ml!.  ■  J- 1"  <  l' ii  j":iit  tNla'i".  tlie  r.ijtital  «)f  u  tirni,  hat 
r.ii'li'  i.t\  ti)  «lf.tl  \\:t!.  it  I'l  t!.r  j >'.;:■;  o-.  <  oi'tl.r'i  i.^iiu  >^.  /i-'//i/'«7  v.  J^okh^ 
luirfri:}^  Mil.  .ill;' i»f  i\  I  1- I  n.  II  «'.  K.  li.  Iwi  A|>|)X.  citiMl  and 
ii]»]>n»\iil  ni  Ji.hr.  Ill  li-- ':^:  v  .Sr-  ;<  ^I'A  Ml  :.  r.  In.  h.  K.  I  Calc.  uty>.  47o> 
iS'.  i' ('it!i  1).  I»i'.  r»k    II.,   <  !i.  IV,T.  71  <'«»:nia. 

'.   I  s::-.  II   L.l:n;-jy„'   :;iL  r.  I,  1:7  ;«'.*;»!).  Di-.,  r»k.   I..Ch. 

V.T.I  J  .:  I'.:.  II..  «'  .  I'v..  V.  -I.  r...  .:.:  .  ..*';  /T..,.  ;  r\  (Wtt«4 
C     uirn  r-.;r  /   '  ''.V:  \.  /i.  /i    v'^^  ■'     V-  "MIA   at  ,/.  \/Z'X 
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the  pressure  of  distress,  all  members  arc  liable  (a),  and  tlie 
properly  even  after  partition,  but  not  for  a  debt  incurred 
needlessly  or  for  purposes  not  constituting  a  duty,  \Yliicli,  as 
a  member  of  the  family,  tl\e  debtor  was  bound  to  discliargo 
under  the  circumstances. 

§  G  B,  ]^r()risi»}s  fur  rchiflonHy  ^'c. — Certain  relations, 
though  not  themselves  entitled  to  definite  aliquot  shares  of 
the  common  property,  even  when  a  partition  is  made,  aro 
yet  entitled,  while  the  family  is  united,  to  maintenance  or 
provision  by  way  of  marriage  portion,  and  this  right  con- 
tinues to  subsist,  notwithstanding  an  agreement  for  parti- 
tion amongst  the  co-sharors  (/>).     To  this  class  belong 

1.  All  persi)ns  disqualified  froui  inheriting,  their  wives, 

daughters,  and  disqualified  sons  (c). 

2.  Female  relations  not  entitled  to  a  specific  share. 

1.  llegardiug  the  former,  6*'."  Book  I.,  Introd.  p.  70,  71, 
and  above  note  (/').     The  Smriti    Chandrikfi,   Ch.  V.,   paras. 

{a)  May.,  Chap.  V.,  Sec.  4.  para.  *J(),  Stokes  II.  L.  U.  lo4;  Colcbrooke 
DiL'.,  V>\i.  v.,  C'li.  VI.,  T.  ''^''^,  Comm.  adfin.  Sfs  also  under  the  three  pre- 
ce<iin-  Texts  ;  Uk.  I.,  Ch.  V  .  T.  181,  VJ  \  VJl;  ami  1  Str.  II.  L.  i7(>. 
See  also  Muhadd  v.  Saraiii  Mahadeo,  H  ^lorris  IJ46;  Sadabart  Prasad 
S'j/iH  V.  Fu(dlinsh  Koer  et  a/,  li  U.  L.  U.,  31  F.  B.  K;  Mahubeer  Vtrsad 
V.  Uawijnd  Sin'jh  et  al,  12  B    L.  R.  I'O. 

(h)  **  .'^lius  and  others,  who  hy  reason  of  infirniity  &:c.,  arc  disqnnlified 
(ri)jn  takin;;  the  >hare  in  an  inheiitanee,  which  \vo\ihl  otherwise  come  to 
tluMi,  are  direeteil  to  l/e  niumtanied  hy  those  to  wiioni  their  hliares  thti!» 
^o  oviT,  ami  a  direefion  of  this  Kin«l,  j:iven  hy  the  lawgiver,  when  prc- 
seriliinu'  the  mod*'  and  condition  t)f  inheritin;;,  is,  I  think,  rightly  eon- 
».trii'«l  an  jiiiioinitin;:  to  tlie  creation  of  a  clsarije  npon  the  inheritance,*' 
IMiear,  .1.,  ^nvin::  the  jii  l^^ment  of  hiniHclf.  Jackson,  and  IL)bhouse,  J.  J., 
in  KhfthT  SniiP  Dossve  v.  Knsyennth  Ddtt,  nt  10  C.  AV.  \i.  UJ  F.  H. 
'Muir  n  l:t  ho\M\(r  is  sannlv  one  of  maintenance.  iSf<»  the  Sn. riti 
ChaiMliik;*!.  Cli.  V,  ])a'.  JO.  The  sinie  term  **  bhartvyam*'  is  used  by 
\  "ijnax^lkNa  to  «.i^int\  tlieir  chum  and  the  claim  of  their  wives,  and  the 
>ann'  v«  rl)  *"  Kliiraae"  is  u^rd  to  e.xpie-s  tlu*  ri^ht  to  support  of  b 
iKeia^«'l  ro-piiei  tier's  wivlow,  in  N.lrad.i,  l*t.  II  ,  Chap  XIII.,  Si.  'JS,  r» 
quoti  d  lulow. 

,r  Tli:«t  ihf  e(^ntinuali<in  of  the  famdv  rites  and  the  inheritance  were 
in  at.(!ti;t  l:iu  rt  '-ardid  as  essentialU  connected,  see  Mann  IX.,  \A2  and 
i!,r  C(.mm(  .tary  ;  Vvav.  Mu\..  Ch.  IV..  Sec.  5,  parai.  21,  L".'.  Stokci  H. 
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21-,  25,  says  that    the  obligation  of  support  is  avoided  by 

not  taking  die  disqualified  person's  share. 

2.  Female  relations,  not  entitled  to  a  specific  share  but 
V)  maintenance,  are  widows  of  predeceased  sons  and  other 
d«.'scendants  (unseparated)  of  the  common  ancestor^  and 
daughters  of  such  persons,  in  case  of  their  having  left  no 
sons  ('/ ) .  Such  daughters  are  also  entitled  to  a  marriage  por- 
tion. This  last  rule  regarding  daughters,  though  not  given 
explicitly  for  undivided  coparceners  by  the  Hindu  lawyers, 
may  be  deduced  fn)m  the  injunction  given  to  reunited  copar- 
ciMurs  at  ^lay.,  Chap.  I\'.,  Sec.  1>,  para.  22,  Stokes  II.  L.  B. 
1*7 ;  Mit.,  Ch.  II.,  Se(\  T.,  pi.  20,  Stokes  II.  L.  B.  1:33,  and  from 
that  given  to  the  relations  of  j)ersons,  disabled  from  inherit- 
ing, to  maintain  and  to  marry  the  daughters  of  such  pcrsonsy 
Alit.,  Chap.  JL,  Sec.  lO,  para.  12,  Stokes  II.  L.  B.  457  (h). 
i'iV«'n  concubinos  an*^  entitled  to  maintenance  out  of  an  here- 
ditary p(?usion,  2  Str.  11.  L.  32.  A  widowed  sister,  left  des- 
titute by  her  husband,  must  be  provided  for  by  the  widows 
i'i'  \\n}  d.-evas^d  in  a  dittrIi)ution  of  his  property,  litd  83,  90. 

Tlie  rule  thit  all  widows  of  proch.'Ceased  coparceners, 
though  not  eutitliMl  to  a  share  on  ])artition,  have  a  claim  to 
niaint<'nani"e  as  against  the  estate  ('•),  which  is  supported  by 

I,.  IV  <J,j ;  Sic.  11.  parji.  P,  Stoki's  II.  L.  IJ.  lO'J  ;  Hriliaspati  declares  the 
VM ■lou'i  s(ni  lial>lir  to  cxcI'InIoii,  since  the  patrimony  **  is  declared  to 
h.'l')n<;  t')  those  kiiiMiicn  ulio  otter  funeral  ol)lations  to  the  deecuscd  and 
arc  virtn  .•U'*.*' 


in.ii^  ;i  villi  iiiiua  r.i  a:ni  «>ni'  uniiiuiaicM  ny  iiiiicrcnt  niotliers,  ami  a 
ilan>:litT.  it  wa-,  lirltl  tiiat  tlw  iniTiatiuii  'A  the  >on  >liouhl  take  i)lare  at 
the  n)Nt  el"  tic  rotate,  tii.it  the  tl:Pi,rht'r  ^h.>ilil  ha\**  a  portion  ot*  ]  of 
'.  .  :  »»f  the  pioji  it\.  :ii  \  th  «f  the  re:nairiiler   vh-Hihl  he  evenlv  divided 

h"twceii  the  halt'- hint  h'-:-'*.  e:n!i  (if  uh<»in  \\;\^  to  maintain  his  own  mother. 
.M.r  ,  (^hap.  I  .  Sv    7.  pi    :i,   I.  ■.  7-  Stokes  II    L    \\    .T.)-^!). 

r    Tile  ^m1  )"  mI  .1  jM  •-  1..-:i.,mI  .,,,i    ii!i'h\  i,le'l     in  cntithMi    to  luain- 
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the  analogy  of  the  rules  regarding  wives  of  persona  ditqna- 
lified  from  inheriting  (a),  has  been  laid  down  by  Sir  B* 
Conchy  C.  J.,  in  Bamachandra  Dikskii  v.  Savitribaif  4  Bom. 
H.  C.  B.  73  A.  C.  J.   (6) :  in    Timmapabhat  el  al  v.  Per- 

tenaoee  from  his  father  and  brothers  out  of  the  joint  aneeitral  estate, 
MuMst.  Lalti  Kuar  ▼.  Ganpa  Biskan  e/  al,  7  N.  W.  P.  261  F.  B.  The 
possession  of  jewels,  &e.,  suited  to  her  station  and  not  prodnctive  of  in- 
come, does  not  affeet  a  widow's  claim  to  maintenance  against  her  father* 
in-law.  Her  productive  property  should  be  taken  into  account,  8kib 
Dayee  v.  Doorga  Perskad,  4  N.  W.  P.  73.  The  Smriti  ChandrikA,  Ch. 
XL,  Sec.  1,  pi.  34,  35,  fully  recognizes  the  right  to  maintenance  or  by 
way  of  compensation  to  an  allotment  for  life  of  a  share  of  the  undivided 
property.  It  assigns  a  higher  right  to  the  Patnt,  paras.  37*  38.  "  The 
maintenance  of  Net  KoHwar,  the  widow  of  Mmddum  MokuH,  was  a  charge 
upon  the  inheritsnee,  which  came  from  MtMmm  Mokmm*'  (in  the  hands 
of  his  sou's  widow,)  per  Sir  B.  Peacock,  in  B^jun  Doobejf  t.  Brt^'  Bkoth 
kuH  Loll  Awasti,  at  L.  R.  2  In.  A.  279.  A  person  entitled  by  a  decree 
Co  maintenance  out  of  an  estate  may  apparently  enforce  it  as  a  charge 
on  the  property  into  whatever  hands  it  goes.  See  8*  Baghdbaii  Dad 
V.  Kanailal  Mitter  et  al,  8  B.  L.  R.  225 ;  Kooaiaree  De6ta  v.  Hoy  Lmek- 
meeput  Singh,  23  C.  W.  R.  33.  See  Heera  Latt  r.  Mmut  Komdiimk.  S 
Agra  H.  C.  B.  42.  In  a  partition  enforced  by  a  creditor  in  order  to  make 
the  father's  share  available  for  payment  of  his  chum,  the  share  of  the 
wife  should  be  provided  for,  Babm  Deendfal  Lai  v.  BiAu  Jagdetp  No- 
rain  Singh,  L.  R.  4  In.  A.  247.  The  Privy  Council  haa  decided  that  a 
Hindd  widow  is  not  bound  to  reside  with  the  relations  of  her  husband, 
and  she  does  not  forfeit  her  right  to  maintenance'out  of  his  estate  by  going 
to  live  with  her  own  family,  or  leaving  her  husband's  house  Irom  any 
other  cause  than  unchaste  and  improper  purpoeea.  Arreara  may  be 
awarded  as  well  at  future  payments,  Bdjd  Pirtkee  Singh  ▼.  Rdni  Rdj* 
kooer,  12  B.  L.  R.  238.  For  Bombay,  tee  however  Book  I,  Ch.  I.,  Sec. 
2,  Q.  12 ;  Uddram  Sitdrdm  v.  Sonkdbdi,  10  Bom.  H.  C.  R.  483;  Lakik- 
man  Rdmcfiandra  et  al  v.  Sarasvatibdi^  12  Ibid.  €9. 

(a)  Mit.,  Ch.  II..  Sec.  10,  p.  14,  15,  Stokea  H.  L.  B.,  467-8. 

(b)  The  learned  Judge,  however,  on  a  subsequent  occasioD,  refuaed  to 
recognise  the  authority  of  this  case.  See  S.  M.  Nisiarimi  Dati  ▼.  Mwkktm- 
lal  But  et  al,  9  B.  L.  R.  27.  He  siys,  *'The  question  there  was,  as  to 
whether  one  brother  could  be  sued  alone,  and  it  waa  held  that  he  could.*' 
Still  the  brother  appears  to  have  been  sued  aa  holding  part  of  the  fimuly 
property,  not  as  liable  apart  from  that  cirenmataaee.  In  Lakk$mmn  A«m. 
rhandra  et  al  v.  Satgabhamabm,  8.  A.  No.  135  of  1877.  Bon.  H.  C.  P. 
J.  F.  for  1^^77,  p.  319,  it  has  been  held  that  the  claim  is  againsllhceBtait 

14 
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meshriamma  et  al,  5  Ibid.  130  A.  G.  J.^  it  was  determined 
that  the  award  or  not  of  a   separate  maintenance  rests  in 
the  discretion  of  the  Court  (a).     In  the  case  of  VusaJatchi 
Ammal  v.    Annasamy    Sastry,   at  5  M.  H.  C.  R.    150,  a 
daaghter-in-law  was   pronounced   entitled  to  maintenance 
as  a  charge  on  ancestral  property  held  by  her  deceased  hus- 
band's father,  and  free  from  the  condition  of  residing  with 
him.     In  Musst,  Hema  Koonree  v.  Ajoodhya  Perahad,  at  24 
C.  W.  R.  475,  Kemp,  J.,  recognizes  that  *' joint  estate''  on 
the  death  of  a  son  *'  was  burdened  with   the  payment   of 
proper  maintenance  to  the  plaintiff,  the  defendant's  daughter- 
in-law.'*     In  a  case  under  the  Bengal  law.  Sir  B.  Peacock» 
C.  J.,  in  a  judgment  concurred  in  by  Macpherson,  J.,  says, 
that  ''a  daughter-in-law  has  no  legal  right  to   a  mainte- 
nance whether  she  lives  with  her  father-in-law  or  not.''    Bat 
all  that  was  decided  was  that,  *'  as  long  as  she  elects  to  live 
with  her  own  father,  she  has  no  legal  right  to  be  maintain- 
ed by  her  father-in-law."     This  was  confirmed  on  farther 
appeal  (/>),  and  according  to  the  authorities  received  in  Bom- 
bay (c),  she  ought  to   reside  with  her  father-in-law  and  his 
family.     So  under  the  Mithila  law,  See  Vivikda  Chint&mani, 
p.  201.     Sir  B.  Peacock's   view  may  perhaps  be  defended 
under  the  Dayabhilga,  which  assigns  no  ownership  to  the  son 
until   the   death   of  his  father.     But   under  the  law  of  the 
Mitakshara,  the  son's  position   is   essentially  different,  inas- 
much as   his  joint  right   arises  on  his  birth.     Colebrooke 


iu  the  hands  of  surviving  ro- parceners,  and  that  its  non-liability  in  the 
hands  of  an  alient'C  depends  on  the  necessity  or  propriety  of  the  sale  and 
the  absenei*  of  fraud  on  the  widow.  See  alto  Adhiranee  Narain  Coomay 
V.  Shona  Malte  Pat  Mahadai,  In.  L.  R.  I  Calc.  365  ;  Sonda  Miney 
Dossee  v.  Jof^esh  Chunder  Dutt,  Ihid.  2  Calc.  262. 

(a)  So  also  at  Calcutta  in  a  case  of  AhoUya  Bhai  DeUa  v.  Luckket 
Monee  Dehia,  G  C.  W.  II.  37  C  R ;  Musst.  Bhooriya  Ooman  v.  Muut, 
Doolhun  Khemhtrrtin,  N.  W.  P.  R.  for  1859,  at  p.  57. 

(6)  Khettur  Mnne^   Dossee  v.  Knsheenath   Doss,  10  C.  \V.  R.  89   F.  B. 

[c)i>ee  Vyav.  May..  Ch.  IV.  Soc.  H.  pi.  7.  Stokes  H.  L.  B.  W; 
Narada  DiiyabhagR,  J:*Iokn  2^,  in  Appendi>. 
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asserted  the  liability  of  the  father-in-law  (a).  And  the 
coparcener's  widow's  right  to  maintenance  has  always  been 
recognized  in  this  Presidency  (b).  In  the  case  of  Ramkoon^ 
wur  V.  Vmmur  et  al,  at  1  Borr.  458,  a  daughter-in-law  and 
her  daughter  were  pronounced  entitled  to  maintenance  by 
the  step-mother-in-law,  who  had  succeeded  to  the  father-in- 
law's  property.  The  mother-in-law  was  pronounced  in-, 
competent  to  dispose  of  the  inwnoveable  property.  At  2 
Macn.  H.  L.  Ill,  it  is  similarly  laid  down  that  a  widowed 
daughter-in-law  is  entitled  to  board  and  residence  with  her 
mother-in-law,  but  not  to  an  allowance  if  ske  choose  to  live 
apart  (c).  Whore  a  separate  maintenance  has  been  awarded, 
it  may  be  increased  or  diminished  upon  proper  cause  shown 
(d).  The  order  may  be  made  subject  to  variation  (e).  It  is 
a  proper  course  to  make  an  investment  in  order  to  secure 
the  maintenance  of  a  widow  entitled,  and  even  of  a 
concubine  (/). 

(a)  SeeBk.  I.,  Ch.  II.,  Sec.  7,  Q.  10;  1  Str.  H.  L.  124;  2  IWrf. 
412,  235,  233,  where  Colcbrooke  (referring  to  Mit.,  Ch.  II.,  Sec.  1  and  2, 
Stokes  II.  L.  B.  361-380,)  and  Sutherland  recognize  the  daughter-in-Uw't 
right  in  a  case,  wherein  the  deceased  son  had  no  separate  property.  At 
page  297,  Colcbrooke,  referring  to  Mit.,  Chap.  II.,  Sec.  I,  p.  7  (Stokes 
II.  L-  B.  429),  says  that  even  half-brothers  of  a  widow's  deceased  hus- 
band are  bound  to  maintain  her. 

(6)  See  Ambawow  v.  Rutton  Krishna  et  al,  Bombay  Sel.  Ca.  p.  150  ; 
Chandrabhdgdbdi  v.  Kdshindth,  2  Bom.  H.  C.  R.  323  ;  Timmdppdbhat 
et  al  V.  Parmeshriammd  et  al,  b  Ibid.  130  A.  C.  J.  ;  Bai  Lakshmiv.  Lakih- 
midas,  1  Ibid.  13  ;  Uddrdm  Sitdrdm  w.  Sonkdbdi,  10  Ibid  483  ;  Lak$hma9 
Ramachandra  v.  Sityabhamabai,  S.  A.  No.  135  of  1877,  Bom.  H.  C.  P. 
J.  F.  for  1377,  p.  349.  As  to  the  measure  of  maintenance  of  a  pre- 
deceased  coparcener's  wife,  2  Str.  II.  L.  291.  294,  299. 

(c)  See  also  Book  I.,  Ch.  I.,  Sec.  2.  Q.  23,  24  ;  Ch.  II.,  Sec.  1,  Q.  6, 
17  ;  Sec.  3.  Q.  9  ;  Sec.  6a,  Q.  27,  28  ;  Sec.  7,  Q- 10;  2  Str.  H.  L.  235. 

{d)  See  Sreeram  Buttacharjee  et  al  v.  Puddomookee  Debia,  9  C.  W.  R., 
152  C.  R. 
{e)  Nubo  Gopal  Roy  v  8.  Amrit  Moyee  Dossee,  24  W.  R.  428. 
(/)  Vrinddvandds  v.  Yamundbai,  12  Bom.  H.  C.  R.  229;  1  Str.  H.  L. 
171  ;  2  Ibid.  401  ;  Sir  F.  Macnaughten*s  Considerations  on  the  H.  L.  62 ; 
Vyav.  May.,  Ch.  IV.,  Sec.  8,  pi.  7,  Stokes  H.  L.  B.  85  ;  Mit.,  Ch.  II., 
Sec.  1.  pi.  27.  28,   Ibid.  435;  Smpti  ChandrikA,  Ch.  XI..  S«c.  1,  para.  .37. 
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V. — Rights  and  Duties  arising  on  Paiwition. 

§  7.  The  rights  and  duties  of  the  coparceners  towards 
each  other,  arising  upon  partition,  relate  to 

A.  The  determination  of  the  shares  to  which  the  sharers 
are  severally  entitled. 

B.  The  distribution  of  the  common  liabilities. 

1.     Of  debts.         2.     Of  other  liabilities. 

A.  With  respect  to  the  determination  of  the  shares  for  ac- 
tual enjoyment,  this  has  regard  only  to  the  property  as  it  actual- 
ly subsists  without  allowances  for  previous  inequalitiesof  expen- 
diture (a).  The  Supreme  Court  of  Bengal  throw  out  an  opinion, 
(not  deciding  the  "point)  in  S.  Snorjcemoney  Dosser  v»  Deeno^ 
hundoo  Mxilllcky  at  6  M.  I.  A.  540,  that  inequalities  of  ex- 
penditure are  commonly  in  the  present  day  taken  into 
account  on  a  partition,  and  that,  according  to  Coleb.  Dig., 
Bk.  v.,  T.  373,  a  co-sbarcr  is  liable  for  sums  expended  on 
personal  enjoyment,  not  for  the  benefit  of  the  family.  The 
question  is  discussed  at  some  length  in  the  case  of  Meghasham 
V.  Vif hairdo,  S.  A.  No.  1  IS  of  1871,  decided  Uth  September 
1871,  Bom.  H.  C.  P.  J.  F.  for  1871,  from  the  judgment  of 
which,  as  it  is  not  reported,  tho  following  extract  may  be 
given  : — 

^'  As  to  the  uoxt  two  objections,  tho  object,  in  taking 
accounts   with  a  view  to  partition  of  an  estate,  must,  in   the 


(a-  CoUh.  Dip.,  Hk.  v..  (*h.  VI.,  T.  377  ;  Chuckun  Lnll  Singh  v. 
Pornn  Cha/tdfr  Sififfh,  i*  ('.  W.  U.  4^'A  C.  R.,  where  however  what  'i% 
Kftid  OS  to  a  mnim<^er's  nroouiitnhility  to  a  minor  coparcener  i»  opposed  to 
Colli).  Diir.,  Bk.  V..T.  \'Ml  At  5  H.  L.  H.  3^17  [Abhnychandra  Roy 
ChoirJhru  v.  Pynriinohtin  iiuhn  et  nt)  al»o,  it  is  suid  that  a  manager  it 
linblr  to  mider  ail  account  to  tlie  other  imMnl>cr!t  of  t\w  joint  family; 
but  this  U  to  he  tiik«-ii  only  in  a  (pialiricfl  Kcnse  at  h'ant  in  liomlmy.  See 
also  the  CISC  f)f  Rangfimnnni  l)tiH  \.  Kasinfifh  Ihtft  cf  aU  3  Henp.  L.  R. 
1  O.  C.  J.  As  to  chnrires  that  may  he  thrown  solely  on  the  niana^er*t 
share.  )«'•<•  2  Str.  11.  I-.  .'i'<y-31.'>.  N^e  also  the  case  of  Appnriar  v.  Hama 
Suba  lyon  et  ai,  11  .M.  I.  .A.  at  ]».  PO  ;  Jttit'ir<im  Derhur  v.  B^Ganpd,  8 
Bom.  II.  ('.  U  :.*1?3  A  ('  J  ;  Lahhmnn  Vmlti  Xttik  y  Ramarkandra 
Vadn  \nik.  In  L  U  1  Horn  5f)l  :  Lhiyukrama-Sangraha,  Cb.  VII.. 
pa   29.  Stokes  11.  L   B.  .')12. 
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absence  of  fraud  or  gross  misconduct,  be  simply  to  ascer- 
tain the  existing  nature  and  value  of  the  property.  The 
Hindil  Law  does  not  subject  each  and  every  member  of 
a  united  family  to  an  account  of  the  portions  taken  by  him 
from  the  common  stock,  and  make  him  liable  to  restore  all 
that  he  has  taken  in  excess  of  his  proper  proportional  share. 
So  long  as  the  family  subsists  undivided,  it  is  regarded  by 
the  law  rather  as  an  integral  unit  in  the  community  than  as 
an  aggregation  of  members,  with  reciprocal  duties  and 
rights  admitting  of  precise  arithmetical  definition,  and  com- 
pletely enforceable  by  the  state.  This  which  was  a  common 
and  prevailing  conception  in  the  earlier  ages  of  the  world, 
as  Sir  H.  S.  Maine  has  shown  in  his  Ancient  Law,  pages 
134,  183,  is  supported  as  to  the  HindA  community  by  many 
texts  of  recognized  authority.  K&ty&yana,  quoted  by 
Jagannatha  in  his  Digest,  Book  V.,  Chapter  III,,  T.  136, 
says  '  Let  not  a  co-heir  be  obliged  to  make  good  what  he 
expended  before  partition.'  There  is  even  added  this  pre- 
cept, *  Effects  which  a  kinsman  has  embezzled,  let  not  a 
co-heir  use  violence  (compulsion)  to  make  him  restore.' 
So  intimato  down  to  the  period  of  partition  is  the  union  of 
the  family  that  protection  otherwise  than  by  remonstrance 
against  unauthorized  individual  appropriations,  is  hardly 
thought  compatible  with  it.  Even  in  Bengal  where  the 
power  of  each  member  of  a  united  family  to  deal  with  his 
own  share  of  the  property,  has  long  been  recognized,  traces 
of  the  earlier  and  more  general  system  are  still  very  easily 
discovered  ;  Jimuta  V&hana  (Diyabhaga  Chapter  XIII., 
Stokes  11.  L.  B.  3o5-3G0)  treating  of  this  very  subject  of 
embezzlement  or  unauthorized  appropriation,  denies  to  it  a 
strictly  criminal  character  like  theft;  for  ho  says,  in  accord- 
ance with  the  law  of  the  Benares  and  Western  Schools, 
thout^h  not  with  his  own  previous  precepts,  •  previous  to 
partition  a  discriminative  (several)  property  referable  to 
particular  persons  relatively  to  particular  things  is  not 
perceived.'  A  similar  principle  underlies  the  reasoning  of 
Jagannatha  in  his  Commentary  on  Torts  136  and  878  of  Bk. 
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y.  of  Colebrooke's  Digest,  and  it  is  to  be  observed  that  the 
ancient  texts  are  much  more  curt  and  decisive  in  their 
original  form  than  as  toned  down  by  the  glosses  of  more 
recent  commentators.  The  position  and  responsibilities  of 
the  Kartu  or  manager  do  not  at  present  differ  materially 
from  those  of  any  other  member  of  the  family.  He  holds  a 
precarious  office  from  which  he  may  at  any  moment  be 
deposed  by  the  general  wish  of  the  family.  He  is  not  a 
trustee  required  as  in  ordinary  cases  of  trusteeship  to  keep 
accounts  of  his  own  expenditure,  or  of  that  of  the  other 
members,  or  of  supplies  taken  out  of  the  common  stock.  The 
remedy  for  his  misconduct  is  his  deposition,  or  a  partition  of 
property  iu  which,  as  will  be  soeu,  an  adequate  account  can  in 
general  be  taken. 

"  As  regards  a  minor,  this  remedy  is  not  to  the  full  ex- 
tent available.  He  cannot  himself  join  in  deposing  a  Kart& 
or  make  a  claim  for  a  partition.  It  is  not  reasonable  that 
he  should  suffer  by  the  mere  misfortune  of  his  possessing 
no  friend  so  interested  in  his  welfare  as  to  bring  a  suit  in 
his  name  for  a  partition.  The  HindA  law  appeals  as  em- 
phatically (Colobrooko  Dig.,  Bk.  II.,  Cliapter  IV.,  T.  17)  as 
the  Englisb  to  reason,  the  reason  of  the  law  (Coke  I.  Inst. 
L.  II.  S.  138),  and  the  misappropriation,  which  a  minor  is 
powerless  to  check  at  the  time,  he  may  yet  claim  to  have 
remedied  as  soon  as  ho  is  ftui  juris.  Gross  and  reckless 
waste,  as  well  as  down-right  fraud,  which  an  adult  co-parce- 
ner would  have  guarded  against  by  insisting  on  partition, 
forms  a  proper  «^n'ound  of  action  on  the  part  of  one  who 
could  not  at  the  tiino  adopt  that  remedy.  Yet  mere  ordi- 
nary extravagance  does  not  entitle  a  minor  on  attaining  his 
majority  to  an  account  of  sums  expended,  and  a  compensa- 
tion for  tliosj  in  excess  of  the  Karta's  proportional  share,  for 
which  the  texts  of  the  Hindu  Law  make  no  provision  and 
which  would  be  plainly  opposed  to  its  fundamental  principle 
of  the  integrity  of  a  family  united  in  Sacra  ( Maine  A.  L.  192) 
and  in  interest s.  If  such  an  account  could  be  exacted 
indeed,  the  birth  of  a  son  would  irnmodiatoly   impose  on  his 
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father  the  necessity  of  recording  every  item   of  income  and 
expenditure.    The  adult  member  of  a   family,   who  sees » 
way  opening  by  which  he  may  attain  opulence,  cannot  easily 
free  himself  from   the   embarrassment  of  minor  members 
entitled  to  share  his  gains,  and    the   same   closeness  of  con^ 
nexion,  which  thus  makes  them  sharers  of  his  gainst   makes 
them  sharers  also  in   the  losses   occasioned  by  his  indiscre- 
tions^ so  long  as  these  do  not  proceed  to  an  ontrageoas  length. 
"  It  must,  therefore,  in  a   suit,  brought  by  a   HindA    on 
attaining  his  majority,  for  partition  against  the   other  mem- 
ber or  members  of  his   family,   always   be  a   matter  very 
much   within   the   discretion     of  the    Court  to   determine 
whether  all  just  and  reasonable  bounds  of  expenditure  have 
been  so  exceeded  that  the  member   sued  may    properly   bo 
made  responsible  for   the   excess.     The   social   position    of 
the  parties,  the  recognized  customs  of  their  class,  and  many 
other  circumstances  may   be   taken  into   account ;  and  the 
presumption,  in  the  absence  of  evidence,   is  always   that  the 
estate  simply  as  it   subsists  at  the  moment  of  the  suit  is  that 
of  which  the  claimant  can  demand  his  proper  aliquot  part  (a). 
For  the  event  of  fraud  distinct  provisions  are  made.     The 
Vyavahflra  Mayftkha  (Chapter  IV.,  S.  7,   para.  24,  Stokes 
H.  L.  B.  79)  lays  down  what  is  to  be  found  in   many   other 
works,  that  the  brother,  who  by  concealing  the  extent  of  the 
property,  defrauds  co-heirs  shall  be  punished  by  the  King ; 
and  property  whether  purposely  concealed  or  accidentally 
omitted  from  the   partition   is  everywhere  recognized  as   a 
proper  subject  on  its  discovery  for  a  further  distribution    on 
the  same  principle  as  the  former  one. 

**  As  to  the  determination  of  what  the  subsisting  estate 
really  is,  what  the  Hindu  Law  prescribes  as  a  test  in  doubt- 
ful cases  is  an  application  of  the  Kosha  ordeal  (Vyav.  May. 
Chapter  IV.,  S.  6,  para.  3  (6),  Stokes  H.  L.  B.  78).  We 
have  got  beyond  that  stage  of  progress  in  which  so  rude  a 
method  of  investigation  can  any  longer  be  effectual,  as  once 

[a)  Sf€  the  remarks  of  Jagann&tba  in  Colebrooke  Dig.,  Bk.  V.,  T.  374. 
f>^  Manu  cited,  Colebrooke  Digest,  Bk.  V.,  T.  874. 
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sometimes  it  was,  by  its  operation  on  the  conscience  of  the 
person  exposed  to  it.  The  more  practical  method  of  an  en- 
quiry into  facts  as  they  can  be  proved  by  testimony  must  be 
pursued,  as  that,  which  however,  imperfect,  is  the  one  that 
can  be  applied  with  the  best  hope  of  success.  This  resolves 
itself  virtually  in  a  case  like  the  present  into  the  preparation 
of  an  account  on  the  principles  already  laid  down  of  the  exist- 
ing property  and  of  those  further  sums,  if  any,  for  which 
the  person  sued  may   properly  be  made  answerable^'   (a). 

The  partition  is  regulated  by  the  nature  of  the  property, 
as  1.  divisible,  or  2.  naturally  indivisible.  In  the  former 
case  the  partition  proceeds  regularly  by  a  distribution  in 
specie  of  portions  amongst  the  sharers.  The  amount  of  the 
portions  varies  according  to  the  status  of  the  sharer  in  the 
family,  and,  in  some  cases,  according  to  the  nature  of  the 
property. 

We  have  to  distinguish 

a.  The  partition  between  an  ancestor  and  his  first  three 
descendants. 

( 1 .)     Of  ancestral  property. 
(2.)     Of  self-acquired  property. 

b.  The  partition  between  brothers  and  collaterals 
undivided. 

c.  Between  coparceners  reunited. 

A.  1.  a.  (1.)  Partitlori  bctwf'f'H  nnrestor  a)ul  his  first 
three  (hscnulnnis, — On  a  partition  between  an  ancestor  and 
his  descendants  to  three  generations  of  ancestral  property, 
the   shares  are  equal  [h), 

(2.)  On  a  partition  of  self-acquired  property  made 
spoutaucously  by  the  head  of  the  family,  he  may  reserve  for 
himself  a   double   share  (c).     But  not    if  the    partition  be 

(a\  AVe  also  below,  Bk.  I!..  Ch.  II.,  Sec.  1,  Q.  9;  Ch.  HI..  Sec.  2. 
Q.  4.  Rcmiirk!*.     Steele  Law  of  Caste.  iu\,  L'08. 

(/>)  Mit.  Chap.  I.  Sec.  5.  para.  8,  Stokes  II.  L.  B.,  393;  N&rmda, 
Pt.  II..  Ch.  XIII..  hI.  \'2. 

(r^  Mit  .  Cha]v  I  .  Sec.  .').  para.  7.  Stokes  II.  L  I^ ,  302 ;  May.,  Chap. 
IV  See.  1.  para.  V2,  Stoken  II.  L.  P.  5').  .SV^  Coleh  Pip..  Bk  V.,  T, 
\V?^,  Conim.  wifin. 
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enforced  by  the  descendants.  This  follows  from  the  text 
which  states  that  '  if  the  father  makes  a  partition  by  hi$ 
own  desire^  he  receives  a  double  share'^  and  is  also  particularly 
stated  in  the  Viramitrodaya.  The  descendants  take  equal 
shares  per  stirpes  ;  unequal  partition  by  deduction  formerly 
recognized  is  not  admitted  in  the  present  (Kali)  age«  Under 
the  ordinary  law^  a  father  is  not  at  liberty  to  dispose  of  his 
property  in  favor  of  one  son  to  the  prejudice  of  the  othersj 
either  by  way  of  gift  inter  vivos  or  by  way  of  bequest  (a). 
As  the  Hindu  Lawy  however^  admits  the  father's  right  of 
disposal  over  self-acquired  moveables)  there  would  be  no  ob* 
jection  to  his  making  an  unequal  distribution  of  this  portion 
of  his  property  amongst  his  sons  (6).  The  Bombay  High 
Court  has  ruled  (Oaugdbdi  v.  Vdtnaniji,  2  Bom.  H.  C.  B. 
SOi,)  that  '^  a  father  united  with  his  son  has  full  power  to 
alienate  self-acquired  land/'  which  implies  a  complete  power 
of  disposal  (c).  According  to  this  principle^  the  head  of  a 
family  would  bo  equally  unfettered  in  the  distribution  of  his 
iininovcablo  as  of  his  moveable  self-acquired  property^  bot 
see  also  1  Str.  H.  L.  20,  21;  2  Ibid.  9,  U,  13,  439;  and 
Coleb.  Dig.,  Bk.  II.,  Ch.  IV.,  Sec.  1,  T.  13,  14  (d). 

(a)  Bhujangrm  v.  Malojirdv,  5  Bom.  11.  C.  R.  161,  A. C.  J.;  Lduk" 
man  Dada  Naik  v.  Ramchaitdra  Dada  Nmk^  In.  L.  R.  1  Bom.  561 ; 
Coleb.  Dig.,  Bk.  V.,  Ch.  I..  T.  27.  28  ;  and  infra  Bk.  IL,  Ch.  I.,  Sec.  2,  Q. 
2  ami  5 ;  Mit-,  Chap.  I.,  Sec.  3,  parm.  4.  Stokes  H.  L.  B..  382;  May..  Ch. 
IV..  Sec.  4,  para.  11,  JWJ.  50. 

{h)  Mit.,  Chap.  I.,  Sec.  1,  para.  27,  Stoket  II.  L.  B.,  376;  May.,  Chap. 
IV.,  Sec.  1.  para.  5»  1^.43. 

(c)  See  also  Muddufi  Gopal  Tkakoor  et  a/  ▼.  Ram  Buksk  Tamiey  el  a/, 
6  C.  W.  R.  71  C.  K. ;  Bawa  Mister  ei  al  v.  Rajah  Bishea  Prokask  Narain 
Sinph,  10  Ibid,  287  C.  R.  ;  Gunganaik  ▼.  Joalaaaik  H  al.  N.  W.  P..  S. 
D.  A  R.  for  1859.  p.  63  ;  and  below  Bk.  IL.  Chap.  I.,  Sec.  2,  Q.  2-8 
Rem.,  antl  Sec.  3,  Q.  1  Rem. 

\,d)  \s  to  what  is  included  in  immoveable  property  according  to  the 
HindO  Law.  $ee  Smfiti  ChandrikA,  Ch.  VIII..  pa.  18  and  note  ;  Ch.  XI., 
Sio.  l,pa.  41-4d;  Jamiyatrdm  v,  Parbkadds,  9  Bom.  H.  C.  R.  116; 
Mahnrann  Fate$(mjt  v.  De$ai  Kalpaara^a,  10.  IM.  189  P.  C. ;  Raiji  Manor 
V  Ih$rn  Kiiilitmrai,  6  Ibid.  56  A.  C.  J.  ;  ike  Gwernment  qf  Bombay  r. 
li  Shr^.^fiirdhnrlalji,  •»  Ibid.  222;  Bahaniraa  t.  Pankoimm  H  ai,9  ibid. 
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An  adopted  son  receives  a  fourth  part  of  a  share,  if  legiti- 
mate sous  of  the  body  have  been  ])orn  after  his  adoption  (a). 
The  illef^itimnte  son  of  a  Sudra  may  also  receive  a  share 
at  the  father's  choice  (/>)  ;  but  those  exchided  from  a  share 
are  entitled  to  maintenance,  2  Str.  H.  L.  08.  Onapartitioa 
being  made  by  a  father,  head  of  a  fiimily,  his  wives  receive 
each  a  son^s  share  ('•),  iu  case  they  had  received  no  Str!- 
dhan.  If  they  had  received  Stridhan,  they  obtain  half  a 
share,  ?.'•.,  so  much  as,  together  with  their  Stridhan,  will 
mala.'  up  a  son's  share  ('/). 

if[)  ;  A'//,v//  t'sl/h'ft  V.  K'i}t'fl'h-it  tt  nl,  G  Ibid.  13/  A.C.  J.  ;  Bharatsanpjee 
V.  S<iL(':.iJ/i'/r(i^'if  1  Iljii.  \>'\ ;  San  f/fipii  V.  S'nif/nnbasfrpa  fR,  \.  So.  40  of 
\^15,  iJoin.  II.  C.  I*.  J.  V.  for  ]S7(),  p.  i2IJ  ;  IShictttjavda  v.  Dharan- 
pur-ln  ft  nj,  K.  A.  No.  7  of  1375,  Hid.  for  H7'>,  p.  114  ;  Sitnram  Govind 
V.  T//"  Collector  ofT'nun,  S.  A.  No.  VJli  of  1S7I,  Itid.  for  1875,  p.  HI  ; 
Miiks's  Mxsorp,  V«)l.  I..  ]).  IJ'I. 

i'ij  Mit.,  Chnp.  I.,  Sf.  11.  para.  21,  Stokes  II.  L.  B.,  420;  May., 
Cliaj*.  1V.»  Soc.  .'i.  para.  17,   lUd  f)3. 

(/>;  .AIit.,Chap.  I..  .S.T.  2.  paras.  1  and  2,  Stokes  ILL.  B.,42<); 
:SI:iy.,  Ch  p.  IV..  S.r.  |,  p.ira.  32,  I/ml.  :>5  i  2  Str.  ILL.  70.  In  tin- 
hiu'lnr  caMis  lu-  i^  iiitiilil  i,nly  to  inaintrnanct*.  Vdd.  71. 

u'  Mit.,  Cli.  I.,  S,.,..  !>.  paras.  S  and  D,  Stoki-s  11.  L.  R,  .379;  May., 
(.'li.  IV.,  Src.  t,  pnn  If).  If/id.  ')l  ;  aiul  compare  tlu»  Daynkraiiia- 
SaM'.-ijil..*,  Ch.  VI..  pa.  2l\  J//i,/.  512;  and  Smriti  Chandrika!  Cli.  IL. 
Sic.  1.  p.ira.  .'>!'.  Tih'  mnthor  pots  a  son's  share  in  every  partition, 
L.''-'j  ./  >i" /;.'//  V.  Rrj  Coo.u'ir  S///////.  20  C  W.  K.  33(;. 

'  /■  .\  uiiilin-,  i:  uas  v;ii,].  ^\^^^^s  not  impair  lier  riirlit  to  maintenanee  by 
;:;\  iML'  l.«  r  (i:iu;:lit(  i.>  in  m  in  ia'^i*  tor  money  presents  to  Iierself,  2  Str.  11.  L. 
:vy  .^I:.-  m-..Nt  in  any  (m-*,-  l»e  maintaint-d,  Col.h.  Di^r..  Hk.  V.,T.  9J^ 
C)iiiin..  fvrn  tlin'j':lj  sh  •  uviy  Iiave  parted  with  a  portion  aUotted  to  her, 
iJ;-  L.'Vm  f  V.  /,'/<;,/  -f  ■<.;,  1  \]nm.  H.  C.  \{.  l.j.  The  Si'istri,  ut  2  i?tr. 
11.  L.  L'-'O.  Ml. US  to  havi-  tliouL'ht  that  a  widow '>*  niaintenaucc  is  a 
ehar_i'  j...!i  .mMi-  to  d<  l.t^.  bnf  roh-hrooki-.  /'/*'/..  denirs  thin,  and  it  in 
oppi)^..l  t.)  the  ra-.  ah.ne.  L'.k.  I..  Ch.  II..  Src.  6  a,  (i.  7.  p.  12:». 
An  iiM.'ci.ti-  \-.i.l.iw  !s  i.iit.  ae.'.»rdM»LMo('.»I,|)r.H»ke,  at  2  Str.  II.  L.  310, 
ti.tif  Ird  to  i<i:.-.jT,  :,-.ii,  ,-  |', .,.,.  r}„.  hn-thn  n.  iHir  cx.-u  Innn  her  own  son. 
Hilt  hrr  cl.'iiii  ix  ii..r  t".::"i:<-d  t\rn  !i\  h».'.  n\'  va^w  Sf  r.andli.  Prn  IL, 
Kan.  2.  paia.    J^   im  t!.,-     Vppi-nihx      Tli.-  wnhnv.  maintained  l)\  hir  hns- 

haiid"-   lamiiv   ii,  ;     \;,.i    !h.i  o-.mi  farniK  .hiit  >| Id  onhnarilv  re>i»h\  if 

ihi-v  di->ii.'  If,  •.\!ii  li,  1   l.,:J>:.^    ;      n'l;iti..iiN.  L>  Mr.  H     L.    KM:     Vd'h'hn 
'^itif'i,n\     S.-.l'.'.i,    lo    p   ..,     n.    <■    K    H.i  .    K.w«M    H'lhf.o  fl  ai  V. 
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§  7  A.  1.  ^.  Partition  between  brothers  or  collaterals. — On 
a  partition  between  brothers  tho  sbares  are  distributed 
equally;  on  partition  amongst  collaterals,  'per  stirpes  (a) , 
As  to  tlie  extent  of  tlio  property,  thus  subject  to  equal  parti- 
tion, s*c  above,  ^Property  to  be  divided,'  p.  321. 

If  previously  to  the  separation  a  particular  member  had 
had  solo  possession  with  the  assent  of  his  coparceners  of 
some  portion  of  the  estate,  he  may  retain  that  portion  (/>), 
aiul  where  a  member  had  built  a  house  out  of  his 
separate  funds  on  a  piece  of  the  ancestral  land,  it  was  held 
that  this  did  not  become  part  of  the  family  property  subject 
to  partition.  All  that  the  coparceners  can  claim  in  such  a 
case  is  a  j)roportionato  addition  to  their  shares  by  way  of 
C()nij)(»nsation  fur  the  land  withdrawn  from  the  general  parti- 
tion, 2  Macn.  11.  L.  152.  So  in  a  case  of  partition  of  interests 
without  one  in   specie,    llie    Collector   <>/'21  Pergunnahs  v. 


Munnrsfiunkcr,  1?  15orr.  749  ;  M.  Vencata  Kristna  et  al  v.  M.  Venkatarut- 
tutmnli^  M.   S.   I).    A.   R.    for  1849,  p.  b\  Jykowar  Sham   Lafl    et  al  v. 
Musst.  Uhnnfee,  N.  W .   P.,   8.  D.   A.  R.  for  IbtJ.'i,  Part    II..   638;   Sri 
Virada  Vratapa    Raghunada   Deo  v.  Sri  Brozo  Kishoro  Vatta  Deo,   In. 
L    R.  1  Mail,  at  p.   81,  P.  C. ;    Vivada  Chintilmani,  p.  261,  2(15.     In 
tlic    Matlnis  case,     it   was   said   that      separate   maintenance    could   he 
rlainii'tl  only  out  of  the  paternal  estate,  hut  the    lanj^uage  of  the  Judicial 
Committee,     in    Hnjah   Pirthee   Singh    v.    Ram    Rajkooer,  12  Beujr.  L, 
R.  »:'.H,    seems  to  he  general.     It  has    heeu    construed    hy    tlie   Ilif^h 
Court.    N.     W.     P.,      to  make  the   ohligation    of  residence   merely  a 
moral  one,     Gangi  Bui  v.  Sitaram,    In.    L.  R.  I   All.  at  p.    1/4.     The 
last  ca^i- deals  with   the    widow's   maintenance  as  a  charge   on  the  joint 
CNtate.  a  <|nt>stion  which  is  discussed  at  length  in  hakshmnn  Ramarhatidra 
(t  ill  V.  Stttyahhatnahui,  S.  A.  No.  135   of  187/,  Rom.    11.  C.  P.  J.  V,    for 
I'^TT.  p.  o49.     TIjc  precepts  of  the  Sastrason  the  suhject  of  the  widow's 
rcMilence   have    heen    variously   construed,   even    by    the   Native    com- 
mentators, as   may  he   seen  hy  comparing   the  Vivuda  Chiutumani,  1.  c., 
uitli  .limuta's  Daya  liliaga,  Ch.  IV.,  See.  1,  pa.  8  (Stokes  II.  L.  B.L>37), 
and  Cdltlj.  I)i;_'.,  Hk.  V.,  T.  4S3,  with  Varadraja,  p.  50. 

{n)  Sfc  Sunirnn  Singh  v.  Khedun  Singh  c/ «/,  2  Calc.  Sel.  R.  116. 
Colth.  Ui!^  ,  Uk.  v.,  T.  9.'i  Comm.  ;  Mit.,  Chap.  I..  Sec.  3,  para.  1,  Stokes 
II  L.  R  .HI  ;  Chap.  I  ,  Sec,  5.  para.  1.  Ibid,  391  ;  Smnti  ChandrikA, 
Ch    \  111  ,  pa.  :^ ;  2  .Str.  11.  L.  35S,  .393. 

'  h  Srecnath  Dutt  et  al  v.  Nand  Kishort  Base  et  al,  5  C.  W.  R.  208  C.  R, 
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Dibnaih  Roy  et  al,  21  C.  W.  R.  222.  In  nthoba  Bdua  v.  Haribd 
Bavfif  at  G  Bom.  H.  C.  R.  ^i  A.  C.  J.,  a  honse  was 
divided,  because  built  on  family  property.  Contra,  OwniDas 
Dhar  V.  Bljaya  Goblnda  Baral,  1  B.  L.  R.  108.  In  Jotee  Boy 
ei  al  V.  Bliecchiick  Mcahetal.at  20  C.W.R.  289,  Phear,J., 
says  that,  by  a  lonf^  holding  in  severalty  with  consent  of  other 
sharers,  a  member  of  the  family  acquires  a  right  to  have  that 
particular  portion  of  the  ancestral  estate  assigned,  on  a  parti- 
tion, to  his  share,  and  that  a  lessee  under  him  may  compel 
him  to  assert  this  rinrht.  Such  a  lessee  holding  on  after  a 
partition  under  other  co-sharers,  their  acquiescence  in  his 
lease  is  presumed  after  some  years.  A  purchaser  may  build  a 
wall  on  the  part  in  his  possession,  and  unless  it  is  injurious, 
the  Court  will  not  order  its  removal.  But  there  is  no  rights 
without  j/ermissiou,  to  injure  the  others^  interests  (a). 

Ui'jJils  and  fh'ilrii  nrUlnrj  onjxi.rtifiitn, — The  rule  regarding 
adopti'd  sons  givon  above  holds  good  here  also.  The  illegi- 
tiiUiitc  son  of  a  Siidra  is  eutitU'd  to  half  a  share  (b).  Regard- 
ing the  interpretation  of  the  term  *  half  a  share,'  See  Book  I. 
Introd.  p.  40.  Ou  partition  amongst  brethren,  mothers, 
stop-mothers,  paternal  grandmothers,  and  step-grandmothers 
(r)  retM^ivo  a  son's  or  grandson's  share,  provided  they  havo 
obtained  no  Ktridhan.  If  they  have  obtained  Stridhan,  they 
are  then  tiititled  to  so  much  only  as,  with  the  Stridhan, will 
make  up  their  proper  portion  (d). 


(r/!  h'-'hi  liixauhihhitr  IjuH  v.  Rajfirnm  et  nl,  16  C.  W.  R.  HO;  Bissani' 
lur  Sh  i}ri  V.  Shih  Chumh-r  Shnha  et  al,  22  Hid.  L>H7. 

{fj  Iirluro  )m*  no  lojritiniate  oir>|»riiijr,  he  is  entitlr<l  to  share  equally 
with  .1  iliiii^htor's  son.  1?  Str.  II.  L.  70.  Hnt  tlic  Mitakshar&,  Ch.  1., 
Sec.  \'2,  \y.ins.  1.  -  'Stoki-s  U.  L.  B.  4(1(1^  po.otiiones  him  to  the  {grandson, 
exrrpt  for  hiilf  a  sharo.     So  Yajil.,  II..  lM-1. 

(rs  .VoV/Wr  Vtrslrd  v.  Ramythl  SInt/h  ei  al  20  C.  W.  R.  195; 
Colob.  l>ij:.,  nk.  v..  Ch.  II.,  T.  85  Connn. 

(d)  .Mit..  ('h«]».  1  ,  Sic.  7»  pnrfts.  1  sqq.,  Stokcn  II.  L.  B.  .197;  May., 
Chnp.  IV.,  See.  i,  p.iras.  18  ami  19,  Ifml.  52.  See  Bk.  I..  Ch. 
IV.  B,  Sir.  1.  (J.  10.  Krmnrks.  Colch.  Di^r.  Bk.  V.,  T.  B7.  Coinm. 
Jodooniith  Dnj  Sircur  vt  cl  v.  Brojontifh  l)ey  Sirrtir  et  al,  12  B.  L.  R.  ^S. 
The  Hhare  {jivt-n  to  a  mother  &c.,  on  partition,  may,  according  to  Jaga- 
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On  partition  between  brothers,  the  marriage  expenses  of 
tlui  un married  brother  form  a  charge  on  the  whole  fund  to 
be  divided  and  are  to  be  provided  for  by  a  deduction  there- 
from, but  not  those  of  a  brother's  son  (a).  A  mother's  share 
is  ecjual  to  a  son's  (6).  A  sister's  share  is  one-fourth  of  a 
brother's  (r).     The  Mitukshara,   according   to    Colebrooke, 

natlia.  he  dealt  with  by  her  at  her  own  pleasure,  but,  on  her  death,  is 
inherited  by  her  husband's  heirs.  He  distinguishes  between  property 
orit^inatinj;;  in  a  ^ift  on  aceount  of  affinity,  and  in  affinity  alone,  Coleb' 
Dijf.,  Bk.  v.,  T.  87.  But  see  Nort.  L.  C.  295.  The  texts  cited  there 
may  however  be  differently  explained.  In  the  case  of  a  widow  of  a  co- 
pareener  put,  on  a  partition  amongst  survivors,  into  possession  of  a  defined 
share,  the  Privy  Council  say,  in  Bhuf/wandeen  Doobey  v.  Myna  Bnee, 
at  11  M.  I.  A.  f)\4  : — *'  It  may  be  a  question  whether  her  share  does  not 
become  abs :)hite.  thoujjh  in  a  case  coming  from  Lower  Bengal,  the  con- 
trary was  (lecidetl  bv  this  Committee.*'  Prof.  H.  H.  Wilson,  Vol.  5  of  his 
Works,  p.  2C),  favours  her  absolute  power  of  disposal.  Colcb.i  in  2  Str.  H. 
L.  li^'.i^  savs  the  Mit.,  nud  Madh.  Ach.,  treat  the  allotment  as  an  absolute 
assi;^'iiinent,  contrary  to  the  Smriti  Chandrikri.  She  holds  only  the 
position  of  a  tenant  for  life  however,  when  she  has  conveyed  the  pro- 
perty on  terms  not  complied  with  by  the  vendees,  and  then  resumed 
p(»s«'S!iion  ;  and  she  has  no  right  to  destroy  buildings,  according  to  UmO' 
pii  K'lutnpd  V.  Ninrjos'i  HirdstU  S.  A.  No.  123  of  1876,  Bora.  II.  C.  P.  J. 
F.  lor  L*^7^>,  p.  1 1*4.  The  construction  of  a  deed,  allotting  money  &c.  to  a 
widow  of  a  deceased  co-parcener,  may  be  made  according  to  the  situation 
of  the  parties,  S.  Rahittj/  DosMe  v.  Sib  Chnnder  Muilick,6  M.  I.  A.  1  ; 
Boi/lrChu.id  Dntt  V.  Khftterpnul  Bysnck,  11  B.  L.  R.  459. 

[n]  2  Str.  11.  L.  tS(\,  2SS,  .338,  423;  Mit.,  Ch.  I.,  Sec.  4,  pa.  19, 
1  Stokes  II.  L.  B.  :\^^);  Sec.  5,  pa.  2  (Mid.  391; ;  Sec.  7,  p.  4  {Ibid.  398). 

l/y;  2  Str.  II.  L.  296. 

M  2  Str.  11.  L.  3(16  ;  Mit..  Ch.  I.,  Sec.  7,  p.  5-14,  Stokes  II.  L.  B. 
3!H  -  iol  ;May.,C  h.  IV..  Sec.  4.  paras.  39,  40  (/!>id.  57).  KArada,  Pt.  II. 
(Ii.  Mil.,  si.  13  .see  Appentli.x),  says  that  the  eldest  receives  a  greater 
shnre,  the  \oiin^'est  a  smaller,  and  the  others  equal  fharcs,  as  also  a  sister 
niimarrittl.  The  variance  of  precept  is  explained  by  the  Smfiti  Chan- 
drikA.  Ch.  IV..  an  having  reference  to  the  extent  of  the  estate,  the  sister's 
elaiiii  on  her  brothers  being  greater  in  pro))ortion  as  the  aggregate  is 
ffiDiillrr.  l)ev:\!i<}a  Bhatt  adds  that,  failing  the  patrimony,  the  brother* 
nni^t  perfiirm  their  sister's  marriage  out  of  their  own  funds.  2  Str.  H. 
L.  •JS'^.  In  the  case  at  2  Sir.  H.  L.  312,  the  8&stri.  apparently  with  the 
foncurrenec  of  Colebrooke,  on  a  partition  claimed  by  one  of  four  nephews 
against  his  brothers  and  uncles,  directed  that  the  property,  being  divided 
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makes  tliis  allotment  an  absolute  assignment  of  a  sliare  (ci), 
though  some  other  commentaries  regard  it  merely  as  a 
provision  held  for  life  like  property,  as  they  regard  it,  in- 
herited or  taken  by  gift  from  the  husband.  Regarding  the 
share  allotted  on  a  partition  to  a  sister  or  widow  however,  as 
absolutely  assigned,  it  may  perhaps  still  be  looked  on,  accord- 
ing to  the  analogy  of  the  estate  taken  by  a  father  in  a  divi- 
sion, as  hereditary  property  for  the  purposes  of  further  des- 
cent and  as,  on  that  principle,  going  (the  female  parcener 
liaving  been  casually  interposed,)  to  the  heirs'  in  the  hus- 
band's family,  who  being  nearest  to  him  as,  for  this  purpose, 
nearest  to  the  widow.  This  was  possibly  the  view  of  Nila- 
kautha,  in  the  Vyav.  Slay.,  Ch.  IV.,  »Soc.  10,  p.  2G,  28, 
(Stokes  II.  L.  B.  105),  and  makes  her  position  similar  to  tliat 
of  a  widow  of  a  separated  cc)parcener,  llntL  Sec.  8,  p.  2, 
7,  Stokes  II.  L,  B.  85.  The  Mitt'ikshara  makt^s  the  share 
simply  Stridhan  [St'o  above,  and  2  Str.  H.  L.  402),  inherit- 
vd  as  described  in  Bk.  1.,  lutrod.,  p.  04  If.,  Ch.  IVb.,  J).  211 
it  Scr.  also  2  Str.  II.  L.  Ill,  412.  Steele,  L.  of  Caste,  02,  03. 
§  7  A.  1.  ('. — Fin'fiftoii  bf'hrtcii  rrunitcd  coparonurs, — In 
the  case  of  a  part  it  inn  between  reunited  coparceners,  the 
shares  arc  e^ual,  notwithstanding  tliat  the  portions  brought 
in  on  reunion  were  unetjual  (/>).  Begarding  the  descent  of 
shares  in  a   reunited    family,    S^jv  Bi)ok  I.,    Introd.  GO  sqq. 

first  umon;:«»t  tin*  ilirtVrctit  Ijraiirhes,  sprimjr  from  tlic*  coiiiinon  sUuk,  the 
portion  allotted  to  the  ])1rLintiirs  braiieli  sliouUi  be  distributed  between 
him  aiiil  his  l)rothers.  subject  to  a  charge  for  the  inaiuteimncc  and 
inarriajrc  of  their  sisters. 

in)  Mit..  Ch.  II..  See.  1,  i».  :e  (Stokes  JI.  L.  P..  4'M\\;  2  Str.  II.  L. 
;^\'< ;  Vvav.  May ,  Ch.  IV.,  See.  4,  p.  18  (Stokes  II.  L.  H.  r)2  ;  See.  10, 
p.  1>.  7,  i>  //>'■'/.  IK  H»0).  Kills,  at  2  Str.  II.  L.  401,  say.s  :-*•  The  daugh- 
ter is  heir  of  her  father  as  well  as  the  .soii.t."  but  that  is  perhaps  putting 
it  rather  too  siron^rly. 

(/>■■  .May.,  ('h.  IV..  See.  \),  para.  1»,  Stokes  II.  L.  \\.  I^.  The  Smriti 
Chaiidrika,  Ch.  XII.,  pura.4,  uuderstantU  the  prohibition  a,i:ain>t  inequality 
to  be  directed  luily  a^rainst  the  allotment  «)f  a  quarter  share  to  the  eldest 
}4on.  and  allows  an  ine(piality  in  a  new  distribution  proportionate  to  that 
of  the  shares  broii'jlit  in  on  re-union.  This  is  expre!»>lv  eonlroverled  bv 
the  V\av,  May.,  and  is  reeoueiled  with  I»rihaspati*»  rule,    **  Brut  hers   re- 
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§  7  A.  2. — Partition  of  naturally  indivisible  proj)erty. — 
Naturally  indivisiblo  property  must  be  disposed  of^  so  that 
the  coparceners  severally  may  derive  from  it  the  maximum 
of  advantage,  a  principle  readily  deducible  from  the  text 
of  Brihaspati^  May.,  Chap.  lY.j  Sec.  7)  para.  22j  Stokes  H. 
L.  B.  78 ;  Colob.  Dig.,  Bk.  V.,  T.  866  Comm.  Thus  roads 
or  ways,  wells,  tanks,  and  pasture-grounds  ought  to  be  used 
by  all  the  coparceners.  The  proceeds  of  an  hereditary  office 
arc  to  bo  divided,  or  it  may  be  enjoyed  in  turns.  Phu^es 
of  worship  and  sacrifice  not  being  divisible,  the  coparce- 
ners after  separation  are  entitled  to  their  turns  of  worship, 
Anund  Moyee  et  al  v.  Boykantnaih  Roy,  8  0.  W«  R.  193 
C.  11.  (rt).  Where  such  a  mode  of  enjoyment  is  impracti- 
cable or  inconvenient,  the  property  may  be  sold,  and  its 
proceeds  divided,  or  the  rights  of  the  coparceners  otherwise 
e(|iiitably  adjusted  by  agreement.  Clothes  in  use,  vehicles, 
ornamouts,  furniture,  books  and  tools  are  to  be  kept 
by  tbe  coparceners  who  use  them  (6).  But  see  also  above 
^  5  n.  ad  Jin.,  page  336.  As  already  pointed  out  (page 
'531^),  tho  family  dwelling  has  by  some  been  regarded 
as  indivisiblo  property.  This  doctrine  has  not  been 
received  by  tlio  Courts,  except  to  the  limited  extent  above 
indicated.  A  suit  for  tho  partition  of  a  family  dwelling 
may  bo  brought  by  tho  purchaser  at  an  execution  sale 
of*  the  rights  of  a  co-parcener,  according  to  Jhuhboo  Lull 


uiiiti'd  share  racli  other*:!  wealth",  only  by  a  forcetl  conitruction.  See 
Sinnti  (  hundrik/l,  Ch.  XII.,  pan.  15;  Ch.  XIII.,  pva.  14.  The  Smriti 
(Muiii.lnkn.  (Ml.  XII ,  para.  6,  alio  assigns  to  reunited  co-parceners 
shares  in  any  separate  aeqiiisition  equal,  for  each,  to  half  what  the  acquirer 

ri'tuins. 

•a)  A  division  of  the  right  to  worship  may  he  made  by  atsif^mentof 
turns.  Mitla  Kanth  v.  Siranjtut  et  al,  22  C.  W.  R.  438.  Property  dedicated 
to  the  Kerviee  of  a  family  idol  is  disposable  only  by  the  assent  of  all  the 
niendxrs.  and  thin  eannot  put  an  end  to  a  dedication  to  a  public  temple, 
arrordinp  to  a  dietuin  of  Sir  M.  Smith,  ATofUCar  Dooryamoih  Roy  v.  Ram 
Chunti^r  ^Vn.  L.  U.  4  In.  A.  at  p.  58. 

/;    Manu  IX  ,  2<K),  2ll» ;  Mit.,Ch.  I.,  Sec.  4,  pi.  16,  IJI. 
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Sahoo  V.  Khoob  Lall  et  al,  22  W.  R.  294.     But  in  Bombay 
a  partial  partition  cannot  bo  enforced.     iSee  above,  p.  229. 

A  division  of  rents  and  other  profits  of  land  or  houses, 
called  Phalavibhaga,  is  permissible,  and  constitutes  a  valid 
partition,  though  distinguished  from  the  ordinary  distribu- 
tion ill  specie.  The  rule  extends  to  the  division  of  the  pro- 
fits of  a  Vatandriri  village,  Ruvce  Bhmlr  v.  Rupshunkur 
Shtinkcrjoc  et  al,  2  Borr.  730.  But  such  a  distribution  can- 
not be  taken  as  conclusive  of  partition-  Sec  above  p.  315- 
With  the  recent  case  there  quoted,  however,  compare  also 
Sommigondif  v.  BlKirmfuu/nwht,  1  Bom.  11.  C.  R,  43.  The 
Siiiriti  ChanJrik:\,  Ch.  XV.,  paras.  3,  4,  says  that  a  phalii' 
vihhaja,  which  has  discriminated  the  rights  of  the  co-sharers 
to  the  produce  of  tho  land,  leaves  them  severally  without  a 
separate  titlo  to  the  land  itself.  iSVc  however  above  p.  335 
note  (tj),  and  Virasvutni  v.  Ai/i/ascdmi,  1  M.  H.  C.  R.  471. 

^  7  n.  1.  Dchts, — Debts  due  to  the  family  may  be  dis- 
tributed or  assigned  to  a  single  member  as  part  of  his 
share.  An  immediate  payment  of  his  share  of  such  debts 
cannot  be  claimed  by  any  member  from  his  co-parcener  (a). 
Tln^  common  debts  due  by  tho  family  are  to  be  distributed 
in  the  same  pro])ortion  as  tho  shares  of  tho  common  pro- 
perty (/') ;  but  tho  common  proi)erty  and  the  other  members 
of  a  joint  family  are  not  answerable  for  a  member\s  separate 
debt  ('•).  From  .a  ])assage  in  tlie  Mayuklia,  1.  c,  para.  2, 
it  might  a])pear  tliat  tlie  discharge  of  the  fauiily  debts 
is  a  necessary  preliminary  condition  to  a  partition. 
The  ])ass:igo  of  Katyayana,  however,  whieli  is  cited  by 
Xilakantlia,  is  ditl*v.»rently  rendered  l)y  (.'okb.  Dig.,  Bk. 
v.,  T.  iJ'J'J.  Xfirada,  as  translated  Ijy  J«.»lly,  p.  lo,  diroeti* 
tlie  br-'iht'rs  <»nly  tc)    p.iy  aceording    lo    thi?  .shares,  if  they 

irt)  L'lk^hm'tn  lulu  Xnik  v.Rfimrhuiifira  7^/-/"  JS''/it,[ii.  L.K.I  l>om  ofil. 

A;   Msiy.,  Chup.  lV...Sfc.  r,.  jiiokr«  II.  L.  B.  7-?. 

(r  St'rsinfjhf'hnt  v  Chmfijm  Kin  Sv'fjnpn,  S  A.  No.  i^*.')  of  llR77,  Bom. 
n  r.  r  J.  \\  r^r  1^77.  p.  ■<-'!';  hikI  ahnvf  Bk.  I  .  <'li.  VI  .  Src.  :\.h\ 
(i  J,  p  :17U;  ;!  Str   H    \..  :a.. 
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separate,  and  JtiuAtav^hana  (a)  says  of  another  passage 
of  Narada,  Pt.  II.,  Ch.  XIII.,  si.  32,  that  it  is  intended 
to  inculcate  the  obligation  of  paying  the  father's  debts^ 
(as  that  which  says  "  when  sisters  are  married*'  merely 
prescribes  the  duty,)  not  to  regulate  the  time  of  partition. 
The  Smriti  Chandrik^,  Ch.  II.,  Sec.  2,  p.  23,  says,  that  if 
there  are  assets,  the  debts  should  be  paid  before  partition. 
But  YAjilavalkya  (quoted  para.  18)  prescribes  merely  that 
the  debts  and  the  assets  shall  be  equally  distributed. 
In  other  passages  (A),  a  distribution  of  the  debts  amongst 
the  coparceners  is  recognised,  and  the  D&yakrama-Sangraha, 
Chap.  VIL,  para.  28  (Stokes  H.  L.  B.  516)  expressly  de- 
clares that  the  debts  may  be  discharged  subsequently  to 
partition. 

If  a  distribution  of  the  debts  is  made,  the  coparceners 
severally,  who  desire  to  secure  themselves  against  further 
claims  on  the  part  of  the  creditors,  should  obtain  the  assent 
of  the  latter  to  that  arrangement  (r).  Without  this  the 
assets  may  bo  followed  in  their  hands  (rf),  though  a  sepa- 
rated son,  it  is  said,  is  not  answerable  during  the  father's 
life  for  any  debt  contracted  by  his  father  {e).    In  Mahada  v. 

in)  6V^  Colcb.  Dig.,  Bk.  V.,  Ch.  II.,  T.  Ill;  Smriti  Chandrik&,Cb.  II., 
Sec   2.  pnra.  20. 

{h)  May.,  Chap.  IV.,  Sec.  4,  para.  17,  Stoke*  11.  L.  B.  52;  Mit.Chap. 
1,  Sec  3,  para.  1,  Ihid,  liSl  ;  Coleb.  Dig.,  Bk.  1.,  Ch.  V..  Texts 
Ui),  1^55;  Bk.  V.,  Ch.  III..  Text  111,  and  Jagiian&tha'i  Comm. ;  Chap. 
VI.  Text  375. 

(r)  See  I  Str.  II.  L.  191  and  the  autharitiei  quoted  there;  and  the 
case  of  liholamUh  Sircar  v.  Baharnm  Khan  et  al,  10  C.  W.  R.  392  C.  R. 
The  sons  of  deceased  inembert  arc  antwerable  only  for  their  proper 
shares  of  a  family  debt,  according  to  Coleb.  Dig.,  Bk.  I.,  T.  182-6. 

((/)  See  Coleb.  Dig  ,  Bk.  I.,  Ch.  V..  T.  167  note  ;  T.  169  and  Jagan- 
nuiha's  Comm.  ;  Coleb.  in  2  Str.  11.  L.  283. 

{ei  Cideb.  Dig.,  loc.  cit.  and  Amrut  Row  Trimbuck  r.  Trimbuck  Row 
AmrninyshwHr,  Uom.  Sel.  C.  24«».  Sfe  2  Str.  H.  L.  277.  And  that  a  mi- 
nor cannot  be  called  on  during  hi%  minority,  Ihid,  27^.  In  Bagmal  et  ai  v 
Sndnshiret  a/.  S  A.  No.  70  of  1864,  Amould  and  Tucker,  J.J.,  held  that 
se|>aratetl  sons  are  liable  after  the  father*&  death  for  debt*  incurred  by  him 
before  the  partition      As  to  the  personal  liabdity  for  a  father*!  debti,  fee 

1h  • 
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Narain  Mahadeo,  3  Morris  346,  the  Bombay  Sadder  Coart 
ruled  that  the  whole  of  the  family  property  remains  liable 
for  a  debt  (properly)  contracted  by  any  member^  although 
another  may  have  obtained  a  decree  for  a  partition.  See 
N4rada,  Pt.  I.,  Ch.  III.,  si.  16.  For  the  separate  debt 
of  a  single  co-parcener,  the  common  property  is  not  liable^ 
but  the  creditor  may,  as  we  have  seen,  make  the  share 
available  by  enforcing  a  partition.  See  supra  pages  289,  299. 
§  7  b.  2.  Other  liabilities,  that  is^  provisions  for  the  mainten- 
ance or  portions  of  persons  not  entitled  to  shares,  as  described 
above,  pages  73,  306,  343,  356  (a),  may  be  distributed 
by  agreement  amongst  the  co-sharers.  But  the  estate 
at  large  is  liable,  at  least  in  the  hands  of  the  members 
of  the  family  making  a  partition  (6),  and  coparceners,  who 
desire  to  limit  their  responsibility,  must  obtain  the  assent  of 
the  persons  interested.  At  Calcutta  it  has  been  held  (c) 
that  the  purchaser  of  part  of  an  estate,  subject  to  a  charge, 
may  be  sued  singly  for  the  whole  amount  due,  and  the  same 
principle  would  probably  be  applied  in  the  case  of  a  pur- 
chaser with  notice  of  the  lien  or  liability  to  a  charge  of  the 
kind  we  are  now  considering  (d).  Lastly,  if,  contrary  to  the 
knowledge  and  expectation  of  the  co-parceners  who  made  the 
partition,  an  absent  co-parcener  supposed  to  be  dead  should 
come  forward  to  claim  his  share,  or  the  widow  of  one  deceased 

below  Rk.  If.,  Ch.  I.,  Sec.  1,  Q.  5.  As  to  the  liRbility  of  the  property,  tee 
Jnmiyntrdm  v.  Farbhudds,^  Bom.  II.  C.  R.  116,  referred  to  in  the  Intro- 
flurtion  to  Bk.  I.,  p.  44.  In  Harreeda$$  v.  Ghirdurdass,  S.  D.  A.  Sel.  Ca. 
46,  on  attachment  of  a  parcener'i  share,  it  was  made  liable  for  ita  propor- 
tion of  the  funeral  expenies  of  the  parcener's  mother.  See  Smpti  Chand- 
riktt,  Ch.  XIII.,  paras.  12,  13. 

(n)  S^fAUo  Bk.  II.,  Ch.  II.,  Sec.  I,  Q.  9. 

'h  Ramachandra  Bikshit  v.  Sariiribaf,  4  Bom.  H.  C.  R.  73  A.  C. 
J.,  referred  to  above  ;  Adhiranee  Xarnin  v.  Skona  Talef  et  a/.  In.  L.  R.  1 
Calc.  365  ;  Narada.  Part  II..  Ch.  Xllf..  Sit  2">.29  ;  Mann  V..  H*^. 

[c)  Frofonno  Coomar  Sein  v.  The  Rev,  B.  F,  X.  Barbara,  6  C.  W.  R. 

:w  r.  R. 

ffi^  .V.  Bhagahali  Vast  v  Kanailal  Mitter  ^t  nl  R  B.  L.  R.  225  :  fl. 
i.fylurli  (hundfT  B'^sr  v    R.  Ohilh  VnyPf,  Jj  (\  W.  R.  100  C.  R. 
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should  give  birth  to  a  son^  the  proper  share  of  this  additional 
parcener  mhst  bo  made  by  proportionate  deductions  from  the 
shares  distributed  (a).  The  co-parceners  in  existence  how- 
ever or  begotten  at  the  time  of  a  partition,  and  those  only, 
are  entitled  to  shares.  After-born  members  of  the  family 
share  only  with  their  father  or  those  united  with  him  (6). 

Partition  does  not  finally  close  all  claims  of  the  father 
and  sons  on  each  other  (c).  In  case  of  absolute  indigence, 
their  claims  on  each  other  revive.  So  too  the  claim  of  a 
mother  or  a  wife  to  support  is  not  extinguished  by  the  allot- 
ment to  her  of  a  share  (d), 

{a)  Mit.,  Chap.  I.,  Sec.  6,  paras.  1,  8,  Stokes  H.  L.  B.  393-5  ;  May., 
Uhap.  IV.,  Sec.  4,  para.  35,  Stokes  H.  L.  B.  56*;  Coleb.  Dig.,  Bk. 
v..  Chap.  VII.,  Sec.  2,  T.  394. 

{b)  Yekeyamian  v.  Agrdswarian  et  al,  4  M.  H.  C.  R.  30? ;  Mit.. 
Ch.  I.,  Sec.  6,  pi.  4,  Stokes  II.  L.  B.  394. 

(c)  See  2  Macn.  114. 148 ;  HariU,  quoted  in  Coleb.  Dig.,  Bk.  V. ;  T.  23. 

(d)  Coleb.  Dig.,  Bk.  V.,T.  88,  Comm.  See  I  Str.  H.  L.  67.  175  ; 
Smriti  Chandrik&,  Ch.  II.,  Sec.  1,  para.  3. 
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CHAPTER  I. 

BETWEEN  THE  HEAD  OF  A  FAMILY  AND  HIS 
FIRST  THREE  DESCENDANTS. 

SECTION  I.— OF  ANCESTRAL  PROPERTY. 

Q.  1. — Ciiu  a  son  claim  a  share  of  the  ancestral  and 
uudivifled  property  from  his  father  ?  "» 

A. — A  son  has  no  right  to  demand  a  share  of  the  ances- 
tral and  undivided  property  from  his  father  against  his 
wish,  unless  there  are  good  reasons  for  the  demand.  These 
reasons  may  be  stated  thus  : — ( 1 )  The  father  has  relinquished 
his  claim  to  his  property.  (2)  He  is  dissipating  his  pro- 
perty. (3)  He  is  in  an  unsound  state  of  mind,  (4)  He  is 
very  old.  (5)  He  is  afflicted  with  an  incurable  disease.  In 
all  these  cases  a  son  can  claim  a  share  of  the  ancestral  pro- 
perty from  his  father,  though  he  may  be  unwilling  to  give 
it. — S'///7//,  3>*''  JiiuKarijy  1859. 

ArTHORiTiEs.— '1)  Vvav.  May.  Duvabhajra,  p.  91, /.  7;  (2*)  Mit. 
Vvav.,/.  6^.  p.  \,  I.  7  : — 

**  For  tlic  ownership  of  fatlicr  and  son  is  the  .nanie  in  land,  which  was 
ncquiri'd  by  the  prnndfnthiT,  or  in  a  corrotly,  or  in  chatU-ls."  (which  be- 
h)iiu'tMl  to  him'.     (Mit.,  Ch.  1.,  Sec.  5,  pa.  3,  Stokes  11.  L.  B.  391.) 

Uf.maiiks. — 1.  Thr  passajre  quoted  by  the  y:Utri,  as  well  an  the  rules 
diTivt'd  therefrom,  refers  to  the  iclf-aecpiired  property  of  the  father.  Re- 
garding the  fourth  ground  for  which  the  son  is  iiaitl  to  be  able  to  demani] 
division  old  ajre-  it  oujrht  to  be  remarked  that  it  holds  good  only  if  the 
father  in  uiinble  to  niana^re  his  affairs  on  account  of  old  age. 

"2.  Acc:)rdini:  to  tlu*  Mitakshanl,  /.  c,  and  ifn'd.  paras.  5  and  8  the 
son  has  a  right  to  demand  a  tlivision  of  ancestral  property.  Nilaksn- 
tha  states  thf  snme.  -May.,  C'h.  IV.,  Sec.  1,  para.  I.'i,  Stokes  H.  L.  B. 
/ill.     Sff'nUo  PuynshHnk-fr  v.  Brijrulluhh,  Horn.  Sel.  Ca.,  pp.  4-1,45. 

Q    2. — A   man  bus  n   right  to  cue-third  of  the  property 
lid'l  by  his    Je(H*:ised    father.     'J'hc  miiu  has  two  sons.     The 
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cjuestion  is,  how  the  nian*s  share  should  be  divided  among 
llie  grandsons  ? 

A. — The  sons  and  the  grandsons  of  the  deceased  have 
eciinil  right  to  the  share  of  the  grandfather^s  property,  but  as 
the  fatlior  of  the  two  grandsons  is  alive  and  is  in  a  good 
state  of  health,  the  share  cannot  be  divided  unless  the  father 
has  no  objection  thereto.  The  Sdstra  assigns  many  condi- 
tions to  the  subdivision  of  such  share,  and  it  is,  therefore, 
impossible  to  say  what  shall  be  the  share  of  each  grandson 
in  the  share  of  the  son. — Sural,  I8th  March,  1858  (a). 

Al'thority. — ♦  Mit.  Vyav.,  /.  50, p,  1,  /.  7  {See  the  precediDj;  Ques- 
tion). 

Remarks. — I.  The  sons  can  enforce  the  partition  of  the  ancestral 
property,  and  it  must  be  divided  equally  between  the  father  and  his  sons. 

1?.  The  ^astri  thinks  of  the  partition  of  property  acquired  by  the 
fHther  himself,  or  of  the  grandfather's  property  during  his  life  and  that  of 
the  father.  

Q.  3. — Can  sons  of  a  man  divide  the  ancestral  property 
among  themselves  without  his  consent  ? 

A. — A  man's  sons  have  a  right  to  the  ancestral  property, 
but  if  such  property,  after  having  passed  from  the  family, 
was  regained  by  the  father,  it  must  be  considered  as  his 
actjuisitiou.  This,  as  well  as  that  property  which  may  have 
b(Hm  directly  acquired  by  the  father,  cannot  be  divided 
without  his  consent. — Tanna,  2nd  March,  1854  {b), 

AiTiioRiTiBS. — (1)  Mit.  Vyav../.  50,  p.  1,  /.  7  (See  Q.  1  of  this  Sec); 
[2)f.47,p.  1,/   7  ;  (:i)  Vyav.  May,  p.  91, /.  2 ;  (4)p.  91.  Z.  4. 

Rkmarks. — 1.  The  sons  have  a  right  to  demand  from  their  father  a 
division  of  the  ancestral  property,  and  can  force  him  by  law  to  make  it. 
But  they  cannot  divide  it  privately  amongst  themselves  without  reference 
to  their  father. 

J.  As  to  the  meaning  of  **  recovered,**  when  applied  to  a  family  estate, 
.^i  f  Bissessur  Chuckerlmity  et  al  v.  Seetul  Chtmder  Chuckerbutty,  9  C.  W. 
K.  69  C.  K.,  and  Introd.,  §  5  a.  1.  b. 


U/i  Similar  answers  were  received  from  Ahmednuf;<;^,  2\$t  February, 
l«:.l  ;  Broach,  '2'2nd  May,  1857. 

ih)  Similar  answers  were  received  from  Surat,  27th  May,  18-17  ;  Ahmed' 
nuggur,  18/A  JuJy,  1950  ;    Poomi,  \9th    October,    1854  j    Dharwar,  2&th 

Orfubrr,  \SbS. 
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Q,  4. — A  Yogi  had  four  sons.  Two  of  these^  one  a  minor 
and  another  of  full  ago,  lived  with  their  father.  The  other 
two,  who  had  a  quarrel  with  their  father,  divided  the  hoase^ 
which  was  the  ancestral  property  of  the  family,  against  the 
will  of  their  father  and  in  his  absence.  Can  the  two  sons 
divide  the  property,  or  must  such  a  division  be  cancelled  ? 

A. — The  division  must  be  cancelled.-— iTAandesAj   11th 

October,  1852. 

Authority. — Vyav.  May.,  p.  90,  /.  2. 

Remarks.— 1.     The  ^&stri't  answer  is  right,  because  the  diYision  kad 
been  made,  as  it  would  seem,  without  due  regard  to  the  equal  rights  of  the 
other  brothers.     But  it  must  be  understood,  that,   though  this   division 
must  be  cancelled,  the  sons  may  force  their  father  to  make  a  division  of  hia 
ancestral  pro])erty.     Prof.  U.  H.  Wilson  observes  on  this  subject,  in  Vol. 
V.  of  his  works,  at  p.  68  : — "They  leave  no  doubt  that  a  man  has  neither 
temporarily  nor  spiritually  an  absolute  command  over  the  whole   of  any 
description  of  his   property :  he  may  certainly  make  away   with  a  great 
part  of  it,  but  there  is  a  limit.     That  limit  is  an  adequate  provision  for 
his  family,  and  we  can  conceive  no  more  difficulty  as  to  the  determina- 
tion of  this  provision  by  the  Court,  than  there  is  in  the  ascertainment  of 
the  Slim  a  widow  is  entitled  to  for  her  maintenance.     In  the  above  texts 
also  is  to  be  understood  the   existence  of  no   distinction  between  self- 
acquired  and  inherited  property,   and  they  all  apply  to  a  nun's  wealth 
generally,   making  it  imperative   upon   him   to    secure  provision  for  bU 
family  before  he  alienates  even  self-acquired  wealth.     With  this  reierva- 
tion,  he  may  dispose  of  property  he  has  gained  during  his  own  life-time 
as   he  ])leuses,  as  according  to  K&tyuyana  '  except  his  whole  estste  and 
his  dwelling  house,  what  remains  after  the  food  and  clothing  of  his  family 
a  man  may  give  away  (a).'     Food  and  clothing  are,  however,  not   to  he 
understood  in   their  literal   acceptation   only,  but  im])ly  maintenance,  ms 
appears  from  other  texts.     With  regard  also  to  moveable  ancestral   pro- 
perty, there  is  authority  for  considering  that  to  be  at  the  father's  dispo- 
sal, according  to  the  text  of  Ydjiiavalkya :  'of  precious  stones,   pearls 
and  corals,  the  father  is  master  of  the  whole,  but   of  the  whole  immove- 
able property  neither  father  nor  grandfather  is  master '  (b).     Tlie  text  of 
Vishnu,  however,  goes  further  and  declares  that  *the  father  and  son  have 


[a)  Vysv.  May.  Ch.  IX..  p.  4,  Stokes  II.  L.  B.  134. 

{b    Quoted  from  the  MitAkshani  in  the  Vyavahara  Mavakba.  Ch.  IV 
Sec.  I,  p.  \  Stokes  II.  L.  B.  4.3;  D.^yakrania-Sangraha,  Ch.  VI.,  p.  19  f, 
Stokes  II.  li.  B    r>ll  ;  nnd  l»ayabhaga.  p   :>(',  li'U.  |1..  Stre-  1.^2,  Stukes  H 
L.B    '2m\ 
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equal  ownership  in  the  whole  of  the  grandfather*!  wealth/  As  however 
the  control  over  moveable  property,  consisting  at  least  of  money  or  jewels, 
is  a  nullity,  the  distinction  may  be  admitted,  and  the  power,  if  not  the  right, 
of  a  father  to  dispose  of  such  property  at  his  pleasure  is  in  general  undis  • 
puted  ;  at  the  same  time  it  may  be  safely  laid  that  the  alienation  of  this 
property,  like  that  of  self-acquired  wealth,  is  only  allowable  after  provi- 
sion made  for  the  family,  and  that  the  unequal  partition  of  both  amongst 
sons,  which  is  authorised  by  special  considerations,  may  be  set  aside,  if 
the  least  favoured  son  can  establish  undeniably,  that  he  has  been  depriv- 
ed of  a  due  share  of  his  father's  wealth  by  that  father's  unjust  anger 
towards  himself,  or  undue  partiality  for  another  son." 

2.  The  authority  quoted  by  the  6&stri,  which  declares  that  "  brothers 
shall  divide  the  estate  after  their  father's  death"  (Borradaile,  May.,  Chap. 
IV.,  Sec.  4,  para.  1,  Stokes  H.  L.  B.  47),  refers  to  self-acquired 
property,  and  is,  therefore,  out  of  place. 

Q.  5. — A.  man  has  instituted  a  suit  against  his  father  for  a 
moiety  of  the  ancestral  property  as  his  share.  The  father 
has  answered  that  he  has  contracted  some  debts  on  account 
of  the  maintenance  of  the  family,  and  that  his  son  cannot 
claim  a  share  of  the  property  until  the  debts  have  been 
paid.  The  question^  therefore,  is  whether  a  son  can  claim  a 
share  of  the  property  without  paying  the  debts  ? 

A. — The  obligation  of  liquidating  the  debts  rests  on  the 
father.  His  son  is  not  at  all  responsible  for  them  as  long  as 
the  father  is  alive.  The  father  and  the  son  have  an  equal 
share  in  the  ancestral  property  of  the  family.  The 
BOD,  therefore,  can  claim  a  moiety  of  the  property  without 
being  obliged  to  pay  the  debts. — Surat,  6{h  July,  1860. 

Authorities.— (1)  Mit.  Vyav.,  /.  19,  p.  2,  /.  8  ;  (2)  /.  50,  p.  1, 
/.  7  {See  Ch.  I.,  Sec.  1,  Q.  I) ;  (3)  /.  46,  p.  2,  /.  11  .— 

"  Even  a  single  individual  may  conclude  a  donation,  mortgage,  or  sale 
of  immoveable  property,  during  a  season  of  distress,  for  the  sake  of  the 
family,  and  especially  for  a  pious  purpose.*' 

"  The  meaning  of  that  is  this  -.—While  the  sons  and  grandsons  are  minors 
and  incapable  of  giving  their  consent  to  a  gift  and  the  like,  or  while  bro- 
thers are  no  and  continue  unseparated,  even  one  person,  who  is  capable, 
may  conclude  a  gift,  hypothecation,  or  sale  of  immoveable  property,  if  a 
calamity  affecting  the  whole  family  require  it,  or  the  support  of  the 
family  render  it  necessarj*,  or  indispensable  duties,  such  as  the  obsequies 
of  the  father  or  the  like,  make  it  unavoidable.**     (Mit.,  Ch.  I.,  Sec.  I, 
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paras.  28,  29,  Stokes  H.  L.  B.  3/6.)     See  Narada,    Pt.   I.,  Ch.  III.,  si. 
2, 3,  4,  &c.  above,  and  Introd.  to  Bk.  II.,  pp.  290,  348. 

Remarks. — The  son  is  not  directly  resiwnaible  for  unsecured  debts 
contracted  even  for  the  benefit  of  the  family  by  his  father  during  the  life 
of  the  latter  (a).  As  to  secured  debts  thus  contracted  during  hit  minority, 
or,  \%ith  his  acquiescence,  after  his  attaining  his  majority,  the  case  is 
different  {b).  Nor  does  it  follow  that  because  he  is  not  directly  liable  to 
creditors  for  the  family  debts,  he  is  not  liable  for  contribution  to  his  father, 
when  his  fatlier  has  had  to  pay  them.  A  discharge  or  distribution  of  the 
debts  by  ordinary  co-parceners  making  a  partition  being  expressly  enjoin- 
ed, it  might  seem  to  follow,  a  fortiori,  that  a  son  taking  his  share  of  the 
family  estate  from  his  father  should  take  also,  if  his  father  desire  it,  his 
proportion  of  the  burdens  ;  but  this  is  not  prescribed  by  the  law  books. 
After  the  father's  death  the  son  is  by  Hindu  Law  responsible  for  all  his 
debts  (c),  except  those  contrnoted  for  immoral  pur|)oses  (d\  and  this  liability, 
as  under  the  Roman  Law,  is  inde])cndent  of  inherited  assets  {e) ;  but  this 
has  been  limited  bv  Bombav  Act  VII.,  Sec.  4  of  1866,  to  the  amount  of  the 
family  proi)crty  taken  by  the  son.  In  Bengal  it  has  been  held  (/)  that  the  Mit . 
Chap.  I.,  Sec.  6,  para.  10  (Stokes  II.  L.  B.395,)  authorizes  the  alienation 
by  a  father  for  the  |)aymeiit  of  joint  debts,  even  against  the  will  of  his 
son,  so  that  the  fncher  could  protect  himself  in  that  way.  The  separated 
son  is  not  legally  liable  to  the  creditors  either  during  his  father's  life 
or  after  it,  unless  he  choose  to  acce|)t  the  property  left  by  his  father 
according  to  the  remarks  of  Colebrooko  in  the  oases  at  2  Str.  H.  L.  274, 
277,  456  ;  but  with  this  com|)are  the  dicta'of  the  SAstris  at  those 
places,  and  in  the  case  above- quoted  from  Bombay  Scl.  Cases,  which 
correctly  express  tho  <loctrine  formerly  prevailing  at  this  side  of  India, 
making  the  son*s  obligation  a  legal  and  not  merely  a  moral  one.  In 
another  case  (^No.  997  MS.),  the  Sastri  answered  that  an  adoptedson,  like 
one  begotton,  is  responsible,  independently  of  assets  received,  for  the  debts 
of  the  adoptive  grandfather,  though  not  iucnrred  for  the  benefit  of 
the  family  (they  not  having  been  contracted  for  an  immoral  purpose). 
In  the  case  q\' Hiinnomnn  Pfrsawi  Panrlny  v.  Musst.  Bnbooee  Munraj  Koon- 
u'eret\  6  M.  I.  A.  421,  the  Privy  Council  groinide«l  on  the  son's  obliga- 
tion as  a  pious  duty  to  i)ay  his  father's  debts,  a  capacity  in  the  father  to 


ia)  Amrutrow  v.  Tritnf/firkrow  et  at.  Bom.  Sel.  ('a.  p.  245. 
\h\  See  the   passage   cited,   and    Gang»ibdi   v.    I'dmamiji,   2  Bom.  II 
C.  R.  31 ^ 

\r)  Vyav.  May.  (h.  V  .  S.  4.  pi.  11-14.  Stoker.  II    L.  B.    121,  122. 
id)  Coleb.  Dig..  Bk    I.,  Ch   V..  T.  147-149  Comm. ;  2  Str.  H.  L.  46h 

r)   yaragimhnrnr\,  Antiiji  Virnpdksh  rt  at .  2  Worn.   II.  (*.  R.  61. 

/i  Bishamhhur  Xatk  v   S*"/ashfffi  Moh'iftifff,  ft  ol.  {  C    W.  R.  9fi 
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charge  the  estate,  even  though  ancestral,  for  such  debts  contrtcted  by  him 
as  the  son  would  not  piously  repudiate.  In  Giridharee  Loll  et  ul  y. 
Kanto  Lallet  al,  L.  R.  1  In.  A.  321,  S.  C,  U  Beng.  L.  R.  187,  a  decree 
having  been  obtained  against  a  father  for  a  debt,  not  of  an  immoral  kind 
but  as  appears,  not  contracted  for  any  benefit  to  the  family,  he  sold  the 
ancestral  property  to  satisfy  it.  In  a  suit  by  his  son  to  recover  the  estate, 
the  High  Court  awarded  to  him  one-half  of  his  father's  share,  but  the  Privy 
Council  reversed  this  decision  and  held  that  the  deed  of  sale  could  not  be 
set  aside  at  the  suit  of  the  son.  "  Ilanuman  Persaud's  case,"  their  Lord* 
ships  say,  "  is  an  authority  to  show  that  ancestral  property,  which  descends 
to  a  father,  is  not  exempted  from  liability  to  pay  his  debts,  because  a  son  is 
born  to  him.*'  So,  in  Oolagappa  Chetty  v.  Arbuthnot  et  al,  L.  R.  1  In.  A. 
268,  the  income  of  an  hereditary  polliam  was  pronounced  liable  for  a 
father's  debts.  The  property  in  that  case,  however,  was  subject  to  the 
rules  of  singular  succession  applicable  generally  to  a  RAj.  In  accordance 
with  these  cases,  it  has,  in  Bombay,  been  said  that  *'  these  decisions  go  to 
fii  the  son  and  his  estate,  except  in  cases  of  wanton  extravagance,  with  the 
father's  debt,  whether  secured  or  not  on  the  property"  (a),  and  that, 
"  subject  to  certain  limited  exceptions  (as  for  instance  debts  contract- 
ed for  an  immoral  or  illegal  purpose),  the  whole  of  the  family  undivided 
estate  would  be,  when  in  the  hands  of  the  sons  or  grandsons, 
liable  to  the  debts  of  the  father  or  grandfather"  (6).  But  this  liability 
IS  exceptional,  resting  on  special  texts  (c).  And  whether  the  sale  of  the 
fHther's  interest  binds  as  against  his  sons  the  whole  ancestral  property, 
as  decided  in  Narayanacharya  v.  Narso  Krishna,  In.  L.  R.  1  Bom. 
262,  on  the  authority  of  Giridharee  v,  Kanto,  (supra),  may  perhaps 
now  admit  of  some  doubt.  The  case  of  Luchmi  Dai  Koori  v.  Asman 
Sing  et  al.  In.  L.  R.  2  Calc.  213,  follows  Giridharee  v.  Kanto,  (supra) 
1S7,  to  the  same  effect ;  but  in  the  case  of  Rungama  v.  Atehama  et  al, 
4  .M.  I.  A.  at  p.  103,  the  Privy  Council  say  of  a  son  in  relation  to  his 
father's  distribution  of  property,  "  If  JagannAtha  takes,  as  we  think  he  is 
entitled  to  do,  the  whole  ancestral  property,  which  the  father  could  not 
dispos*>  nf  without  his  consent,  ^c.*'  In  Bhugwandeen  Doobey  w.Myna  Base, 
11  M.  1.  A.  at  page  516,  it  is  said,  **  Between  undivided  coparceners 
there  can  he  no  alienation  by  one  without  the  consent  of  the  other." 
The  High  Court  of  Calcutta  adopted  this  principle  in  the  cases  of  Sada- 


(a)  Govhidram  v.  Vamanrav,  R.  A.  No.  16  of  1874,  Bom.  H.  C.  P.  J.  F. 
for  1875.  p    118. 

(6    Udirdm    v.    Rdnu  Pdnduji  et  al,    11  Bom.  U.  C.  R.   83,   citing 
Coleb.    Dig  .  Bk.  I ,  Ch.  V..  T.   167  ;   See  also  Nirada,  Pt.  I.,  Ch.  III.. 
SI   12  ;   I  Sir  H.  L.  173  ;   Keshow  Rao  v.  Saro  JuMordhun,  2  Borr.  222. 
r.  II  Bom.  H.  C.  R.  85  (tapra),  citing  Coleb.  Dig.,  Bk.  I.,  169,  829. 
47 
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bart  Prasad  Sahu  V,  Poolbash  Koer,  mt  3  Ben.  L.  R.  31  F.  B.,  and 
of  Mahabeer  Per  shad  ▼.  Ramyad  Singh  et  a/,  at  12  Ben.  L.  R.  90,  which, 
in  Baboo  Deendyal  Lall  v.  Baboo  Jugdeep  Narain  Singh,  L.  R.  4  la. 
A.,  p.  247,  have  not  been  dissented  from  "  at  to  voluntary  ahcoatioiM." 
And  as  to  a  sale  in  execution  of  the'*  right,  title,  and  interest"  ofm 
father  in  the  ancestral  property,  affected  to  be  mortgaged  by  him 
"  under  legal  necessity/*  as  conclusively  found  by  the  District  Court, 
their  Lordships  held,  on  the  one  hand,  that  the  whole  property 
would  not  be  made  available  by  a  suit,  directed  against  the  father 
alone,  and  a  sale  in  execution  of  his  "  right,  title,  and  interest.*'  To  make 
the  other  co-sharers  ans\i'erable,  it  was  necessary  to  join  them  as  parties 
according  to  Nugender  Chunder  Ghose  et  al  y.  S,  Kami  nee  Dossee  et  al, 
11  M.  I.  A.  241,  and  Baijun  Doobeg  et  alv.  Brij  Bhookun  Lall,  L.  R.  2 
In.  A.  275.  On  the  other  hand,  their  Lordvhips  ruled  that  by  the  purchaser 
f)f  the  judgment  debtor's  (father's)  right  in  execution,  the  purchaser  had 
acquireil  his  "  share  and  interest  in  the  property,  and  is  entitled  to  take 

proceedings to  have  that  share  and  interest  ascertained  by  partition." 

So  in  Haza  Ilira  v.  Bhaiji  Modan,  S.  A.  No.  444  of  1874.  Bom.  H.  C.  P. 
J.  F.  for  1875,  p.  97,  it  docs  not  seem  that  by  the  Hindu  Law  a  father  can, 
during  his  life,  incumber  the  ancestral  estate  for  his  purely  personal  debts 
beyond  his  own  interest.  That  he  could  deal  i\ith  his  own  undivided  thare 
so  as  to  give  to  his  vendee,  or  mortgagee,  a  right  to  call  for  a  partition 
has  become  the  established  law  of  Bombay  and  Madras — *' a  broad  and 
general  rule  defming  the  ri;;ht  of  the  creditor*'  in  the  language  of  the 
Privy  Council.  On  the  father's  death  a  new  obligation  arises  as  against 
his  sons,  whose  Brat  duty  it  is  to  pay  his  debts,  who  are  commanded  to 
provide  for  their  payment  in  making  a  partition,  and  even  to  alienate 
their  own  property  to  redeem  their  father  from  "  Put,'*  (Ndrada,  Pt.  I., 
Ch.  in.,  SI.  6,>  apart  from  '*  charges."  which  could  operate  only  on  his 
own  fthare  during  his  own  life. 

Q.  6. — A  person  has  six  sons,  the  eldest  of  whom  is  dead. 
The  son  of  the  deceased  sues  his  jrrandfather  for  a  share 
of  the  family  property.     Is  tlie  claim  admissible? 

A, — The  p^randson  cannot  claim  any  share  of  the  property 
which  his  grandfather  may  liave  him.self  arquired.  He  may, 
however,  claim  a  share  of  tliat  which  may  have  descended 
from  his  ancestors. — Dharwar,  1810)  {a), 

ArxfioRiTY  — *  Mit.  Vyav.  /.  r^O^p.  1.  /.  7  {See  Ch.  I.,  Sec.  1,  Q.  I). 

Remarks. — 1.  Th**  authority  quoted  refers  only  to  the  case  of  a  father 
and  a  son. 


(a)  A  similar  anxner  wai  received  from  Surat,  VMh  September,  1864. 
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2.  The  questiuu,  whether  a  grandson  can  force  hit  grandfather  to 
make  a  division  of  tlie  property  which  he  inherited  from  his  ancestors,  hat 
not  been  touched  directly  in  the  Hindu  Law-books.  Still  the  correctness 
of  the  oustri's  opinion  may  be  shown  by  the  followiog  considerations  : — 
The  position  of  a  son's  son  towards  his  grandfather,  and  his  rights  to 
the  ancestral  property,  nre  exactly  the  same  as  those  of  a  son.  Both  have 
by  and  from  their  birth  an  ownership  in  the  family  property — a  right 
which  is  indefeasible  and  unobstructible  (See  Mit.,  Cb.  I.,  Sec  1,  para.  3, 
Stukes  II.  L.  B.  365  ;  and  Bk.  I.,  p.  3S).  Moreover,  on  the  death  of  his 
father,  the  grandson  takes  his  place  in  regard  to  religious  ceremonies  and 
represents  him  ;  it  is  only  consistent  therefore  that  the  grandson's  right  to 
demand  a  division  of  his  grandfather's  ancestral  property  should  be  the 
same  as  that  of  his  father.  See  also  Introd.  to  Bk.  II.,  p.  902;  and 
Kdgalinga  Muddii  v.    Subbiramaniya  Mudali  «/  a/;  1  M.  H.  C.  R.  77- 


Q.  7. — A  man  has  two  sons.  He  equally  divided  his  pro- 
perty between  them.  Ho  gave  one  share  to  his  eldest  son 
and  the  other  to  his  grandson,  because  his  younger  son  was 
abroad.  The  question  for  consideration  in  the  case  is, 
whether  a  father  can,  without  the  consent  of  his  son,  give 
his  share  to  his  grandson  ? 

A. — The  fatlier  could  not  give  his  son's  share  to  his  grand- 
son,  unless  his  son  is  incompetent  to  receive  it. — Ahmednug' 
gur,  y2th  Scptembpr,  1855. 

ArTHORiTiEs— (1)  Mit.  Vyav.,/.  47,  p.  1,  /.  7 ;  (2)/.  60.  p.  1,  /.  13; 
(:i.f.60,p.2J.  8;  (4)  /.  46.^.2, /.  U;  (6) /.  60,  p.  I,/.  7;  (6)/.  12, 
p.  \J.  l(j;  (7)  Vyav.  May.,  p  161,  /.  8  ;  (8)  p.  94,  /.I;  (9)  ;».  94, 
/  3  ;  iH)*)  Virumit.,/.  \S\,'p.  2,  /.  16  :— 

"  Now  hoth  that  partition  which  is  made  at  the  desire  of  sons  during 
the  lifetime  (of  their  father),  and  that  which  is  made  after  the  father*! 
»leath,  arc  made  even  at  the  desire  of  one  (co-parcener).  Therefore,  that 
al»o,  which  has  hcen  stated  hy  KAty&yana,  in  his  chapter  on  Partition, 
'  They  shall  deposit  the  wealth  of  minors  and  absentees,  preserving  it  from 
expense,  with  their)  relations  and  friends/  can  take  effect.  For,  if  a  parti- 
tion could  not  take  place  without  the  permission  of  such  (minors  or 
absentees  >,  the  statement  that  their  wealth  shall  be  deposited  with  rela- 
tions or  friends  would  he  improper.*' 

Rrm  AKK. — According  to  the  above  passage  it  would  appear  that  an 
absent  son  must  not  be  simply  passed  over  in  favour  of  his  son.  But 
t litre  would  be  no  objection  to  deposit  his  share  with  the  latter,  iu  case 
the  son's  son  it  of  age  and  fit  to  take  care  of  it.     Set  also  lutrod.  to  Bk. 

11 ,  p.  30:>. 
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Q.  8. — A  man  gave  a  portion  of  the  property  be- 
longing to  his  father  to  his  son  who  had  separated  from 
him.  It  remained  in  the  possession  of  his  son  for  ten  years. 
The  son  afterwards  sold  it.  By  this  time  his  half-brothers, 
born  after  the  giving  of  the  property,  filed  a  suit  and  assert- 
ed that  they  had  a  right  to  a  portion  of  the  property  given 
by  their  deceased  father.  The  question  is,  whether  or  not 
sons,  born  after  their  father  had  given  away  his  property, 
can  claim  a  portion  of  it,  even  when  it  has  been  sold  to 
another. 

A, — When  a  father  and  his  sons  have  divided  their 
property  and  become  separate,  sons  born  after  the  partition 
can  have  no  claim  to  the  property  which  passed  into  the 
hands  of  their  brothers.  They  cannot,  therefore,  sue  those 
who  have  received  a  share  of  the  property,  nor  those  to 
whom  it  has  been  sold. — Titmin,  '[2th  July,  1851. 

Authority. — Mit.  Vynv./.  50,  p.  2, 1.7  : — 

'*  A  son  born  before  partition  lias  no  claim  on  the  wealth  of  his  pnrenCt, 
nor  one,  bcjrotten  aftor  it,  on  that  of  hi»  brother.''  (Mit.,  Chap.  I ,  Sec. 
6.  para.  4  ;  Stokes  11.  L.  B.  3^1.) 

Rkmakks. — 1.  Sons  born  after  partition  have,  however,  mn  exclusive 
rijrht  to  their  father's  sliare,  ami  to  any  property  which  he  may  have 
acquired  after  ]>artition. 

2.  In  the  case  of  Ba^r  (hinyn  v.  Dhurumilans  Nurseedtts,  Bom.  S.  A. 
R.  for  IS4H,  p.  IG,  the  interest  of  a  son  »till  unborn  was  admitted  as 
against  a  dissipation  of  property  by  the  father  ;  but  in  the  case  of  Buraik 
Chuttur  Singh  ft  ttl  v.  (.Mreedhnree  Singh  et  ni,  at  9  C  W.  R.  337.  it  was 
held  that  a  grandson  unborn  at  the  timt*  cannot  afterwards  question  an 
alienation  of  ancestral  pn»perty  made  by  his  gran<lfuther  with  his  father'a 
assent.  It  is  only  on  the  actual  birth  of  the  son  that  his  co-ownership 
arises  ;  it  i^  not  retro.Hp<>rtive,  \u  adoption  to  some  extent  is.  Perhapt 
this  principle  may  be  ap]>Iied  to  cxphiin  the  cii^e  of  Giiidhari  v.  Kanto^ 
cited  under  Q,  5,  the  debts  there  havin«;  a])parently  been  contracted 
before  the  birth  of  a  son.  iSV'*  Ch.  1..  Sec.  1^,  Q.  8.  A  son  cannot  contett 
an  alienation  ma<le  by  his  father  before  he  was  be^^otten,  Jado  Singh  v. 
MusKt.  Ranee,  o  N.  w'.  P.  R.  I IJ. 

SECTION  i\-OF  SELF.ACQriRKI)  PROPERTY. 

Q'  1. — Can  a  man  and  liis  8t)n  dividt?  their  property  be- 
tween them  .'' 
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A, — The  property  left  by  the  grandfather  may  be  equally 
shared  by  the  son  as  well  as  his  father.  The  property 
acquired  by  the  fatlier  should  be  divided  into  three  shares, 
two  of  which  should  be  allotted  to  the  acquirer  and  one  to 
his  son. — Sholapoor,  29th  January y  1855. 

Authorities.— (1)  Viramit. /.  105,  p.  2,  /.  3;  (2)  Vyav.  May. />. 
lS:i  /.  6  ;  (3)  p.  174.  /.  3  ;  (4)  p.  180,  L  3  ;  (6)  p.  180,  /.  4 ;  (6«)  Mit. 
Vyav.  /.  50,  p.  1,  /.  7,  {See  Ch.  I.,  Sec.  1,  Q.  1);  (7*)  /.  50.  p.  I. 
/.  11  :  — 

"  So  docs  that  which  ordains  a  double  share  (relate  to  property  ac- 
quired by  the  father  himself)-  *  Let  the  father  making  partition  reserTe 
two  shares  for  himself.  *  "  (Mit.,  Ch.  I.,  Sec.  5,  para.  7  ;  Stokes  H.  L.  B. 
:<9'J).  But  see  also  paras.  9.  10,  Stokes  II.  L.  B.  393  ;  Colebrooke  Dig., 
Bk.  v.,  Sec.  1)6  ;  Narada,  Pt.  11.,  Ch.  XIII.,  si.  12. 

Q.  2. — A  man  has  four  or  five  sons,  and  it  is  probable 
that  he  may  have  more.  For  some  reason  known  only  to 
I  ho  man,  he  framed  a  memorandum,  showing  what  each 
of  his  sous  was  to  receive  on  account  of  his  share.  Can 
this  memoraudum  be  taken  advantage  of  by  the  sons  in 
claiming  a  share  during  the  lifetime  of  the  father? 

.1. — A  father  may  give  shares  to  his  sons  if  he  chooses, 
but  sons  have  no  right  to  demand  shares  of  any  property 
ac(juirc(l  by  tlu^ir  father  while  ho  is  alive.  The  memoran- 
dinii  docs  not  seem  to  be  authoritative,  and  cannot  be  taken 
advantage  of  by  the  sons. — Dharwar,  11th  January,  1850. 

.ViTiioiMTV.  — Mit.  Vyav./.  47,  pi,/.  12  :  — 

"  One  period  of  partition  is,  when  the  father  desires  separation  ai 
expressed  in  the  te.xt  [para.  1],  *  When  the  father  makes  a  partition.' 
Another  ]H>riad  is  \>hile  the  father  lives,  but  is  indifferent  to  wealth,  and 
disinehned  to  pleasure,  and  the  mother  is  incapable  of  bearing  more 
sons  ;  lit  whicli  time  a  p.irtition  is  admissible,  at  the  option  of  the  tont, 
a^iiHst  the  father's  wish  ;  as  is  shown  by  Narada,  who  premises  partition 
sub^Mpient  to  the  demise  of  both  parents,  *  I^t  sons  regularly  difide  the 
wealth  when  the  father  is  dead,*  and  adds.  '  or  when  the  mother  ii  past 
child- beariDg,  and  the  sisters  are  married,  or  when  the  father's  sensual 
passions  are  extinguished.'  Here  the  words  *  Let  soot  regularly  divide 
the  wealth*  are  understood.  Gautama  likei|lse  having  said  *  after  the 
demise  of  the  father,  let  sous  share  his  estates,'  states  a  second  period, 
*  Or  uhen    the  mother  is  past    child-bearing  ;  *  and    a  third,  *  While  the 
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father  lives,  if  he  desire  separation.'  So,  while  the  mother  it  capable  of 
bearing  more  issue,  a  partition  is  admissible  by  the  choice  of  the  sons, 
though  the  father  be  unwilling,  if  he  be  addicted  to  vice  or  afiSicted 
fvith  a  lasting  disease.  That  Sunkha  declares,  *  Partition  of  inheritance 
takes  place  .without  the  father's  wish,  if  he  be  old,  disturbed  in  intellect, 
or  diseased.'  "     Mit.,  Chap.  I.,  Sec.  2,  para.  7,  Stokes  H.  L.  B.  378. 

Remark.— ^<;  Book  II.,  Infcrod.  p.  29/  &c.,  1  Str.  H.  L.  193.  The  Mit.» 
Ch.  1.,  Sec.  5,  para.  8  (Stokes  H.  L.  B.  393,)  assigns  to  the  tent  power 
to  demand  a  partition  of  ancestral  property  at  any  time,  while  para.    10 
gives  to  the  father  full  power  of  dealing  with  property  acquired  by  him- 
self.    At  Madras  it  has  been  said,  in  Ndgalinga  Mudali  v.  Subidrammdya 
Mudali  et  al  (1  M.  il.  C.  R.  77),  that  paras.  8  and  II  of  Sec.  5  relate  to  a 
partition  of  ancestral  property,  while  Sec.  2  relates  to   property  acquired 
by  the  father  himself.    Tlie  Mit.,  Ch.  I.,  Sec.  2    {See  Q.   4,)   recognises 
unequal  partition  of  self-acquired  ])roperty  by  the  father  as   still   consist- 
ent with  the  Hindi!  Law,  limited  however  so  as  not  to  allow  more    than 
a  deduction  of  (me-twentieth,  one-fortieth,  and  one-eightieth  for  the  6rst, 
second,  and  third  sons  respectively.     It  applies   the  prohibition   against 
any   unequal  division  only   to  a  partition  by   sons  amongst  themselves. 
Sec.  3.     Thus  the  ])owcr  of  disposition,  generally   affirmed  in   paragraph 
10  of  Sec.  5,  and  extended  by  the  High  Court  of  the  N.  W.  P.  to  ancestral 
property  (a\  <loes  not  im])ly  that  of  a  capriciously  unequal  distribution, 
that  case  being  expressly  ])roviile<l  against   in  Sec.  2,  para.  13    (Stokes 
II.  L.  B.  iiSO;.     The  passage  in  Sec.  5,  |>ara.  10,  is    further  qualified  by 
See.     1,  para.  27    (I/yii.  375:,    followed    in    Mvttumaran    v.    Laksknd, 
M.  S.  R.  for  lSt3(),  p.  227.     The  Vyav.  May..  Ch.  IV.,  Sec.  6.  para.    2. 
'vStokes  H.  L.  B.  72,)   extends   the   prohibition  against  inequality  to   a 
partition    by  a  father.      The  Viraniitrodaya,  cited  iw/r/i,  follows  the  Mi- 
tukshar^.     Narada  allows  the  father  to  give  the  eldest  the  best  share  or 
to  distribute  according  to  his  inclination,  Narada,  Pt.   II.,  Ch.  13,  SI.  4. 
This  passage  points  to  the  special  deductions,  as  Pt.  I.,  Ch.   III.,  SI.  3$, 
40   to  the   father's   complete  authority.    The  Mit.,  Ch.  I.,  Sec.  6,  pi.  7 
(Stokes    II.    L.   B.   392)   limits  similar  pnKsages  to  the  self-acquired  pro- 
perty, and  the  f:ither*s  independence  as  to  such  property    in  a  partition 
seems  to  mean  independence  only  of  the  sons,  not  freedom  to  depsrt  from 
the  rules  prescribed  by  the  SAstras  (b).     In  Bnhirji  Tnnajiy.  Oodatiing 
et  al,  R.  A.  47  of  1^71,   Bom.  H.  C.  P.  J.  F.  for  1872,  No.  33,  the  High 
Court  of  Bombay  ruled  that  a  grantee  of  an  I  nam  village  from  the    Raj&h 
of  Satara  might  by  will  settle  it  on  his  two  junior  wivcM  and  their  children 

(ff)  Baldeo  Das  v.  Sham  Lnl,  In    L.  R.  I  All.  at  pp.  78,  79. 

\,b\  Mit.,  Ch.  I.,  Sec.  5.  pl.  10.  (Stokes  II.  L  B.  393.)  compared  with 
Sec.  2,  pl.  1,  IJ.  U  (Stokes  II.  L  B.  377.  380,,  and  the  Smriti  Chan- 
drika,  Ch.U  .  Sec    1,  pl    14.  20.  compared  with  Ch.  VIII  .  pl   19,  25.  20. 
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to  the  exclusion  of  his  eldest  son.  See  the  ReoiRrks  under  Quettiont  4 
and  5,  and  the  Introduction  to  Book  II.,  §  7,  on  the  Rights  and  Dutiea 
arising  on  partition. 


Q,  3. — A  man  has  a  son  by  each  of  his  two  wives.     Should 
any  larger  share  be  given  to  the  son  of  the  elder  wife  ? 
A. — No. — Dhanvar,  1846. 

Authority. — ♦  Mit.  Vyav./.  48,  p.  1,  /.  8  : — 

'*  It  is  expressly  declared,  '  As  the  duty  of  an  appointment  (to 
raise  up  seed  to  another),  and  as  the  8la}'ing  of  a  cow  for  a  victim,  are 
disused,  so  is  partition  with  deductions  (in  favour  of  elder  brothers). '' 
(Mit.,  Chap.  I.,  Sec.  3,  para.  5,  Stokes  H.  L.  B.  382). 

Rkmark. — The  "  partition  with  deductions*'  (uddh&ra)  includes  the 
division  between  elder  and  younger  sons,  and  between  the  sons  of  elder 
and  younger  wives.  Regarding  the  latter.  Set  Gautama,  Adhy&ya  28, 
paras.  11,  12,  in  the  Appendix  of  Texts. 

Q.  4. — There  are  two  uterine  brothers  whose  father  is  alive. 
When  they  divided  their  property,  one  of  them  obtained  a 
larger  piece  of  ground.  The  other  has  sued  him  for  it. 
The  father  wishes  that  the  unequal  division  should  remain 
as  it  is.  Can  the  brother's  claim  to  an  equal  division  be 
allowed  ? 

A. — In  the  Kali  age,  unequal  division  is  forbidden.  One 
brother  can  therefore  sue  the  other.  The  father  has  no 
right  to  maintain  an  unequal  division. — Ahmednuggur,  30th 
July,  1848. 

ArTHORiTiKR.— (1)  Mit.,  Vyav.  /.  47,  p.  1,1,  7  ;  (2)  /.  48,  p.  1,  I.  8 
(See  the  preceding  question);  (3)/.  52, p.  1,  /.  13  ;  (4)/.  60, p.  1,  /.  7  ;  (5) 
f.  47,  p.  2,  /.  7  ;  (6)  /.  61,  p.  1,  /.  3  ;  (7*)/  47.  p.  1,  /.  U  :— 

**  This  uneqiuil  <listribution  supposes  property  by  himself  acquired.  But 
if  the  wealth  descended  to  him  from  his  father,  an  unequal  partition 
at  his  pleasure  is  not  proper ;  for  equal  ownership  will  be  declared." 
(Mit ,  Chap   I.,  Sec.  2,  para.  6,  Stokes  H.  L.  B.  378.) 

(8*)  Mit.  Vyav./.  48,  p.  2.  /.  10:— 

"  The  distribution  of  greater  and  less  shares  has  been  shown  (§  1). 
To  forbid  in  such  case  an  unequal  partition  nuule  in  any  other  mode 
than  that  which  renders  the  distribution  uneven  by  means  of  'deductions', 
such  as  are  directed  by  the  law,  the  author  adds  :— *  A  legal  distribution. 
made  by  the  father  among  tons  separated  with  greater  or  less  shares,  is 
pronounced  valid.* 
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"  When  the  distribution  of  more  or  less  among  sons  se|iarmteil  bj 
unequal  partition  is  legal,  or  such  as  ordained  by  the  Uw,  then  that 
division,  made  by  the  father,  is  completely  made,  and  cannot  aftervmrda 
be  set  aside :  as  is  fleclared  by  Munu  and  the  rest.  Else  it  fails,  though 
made  by  the  father." — (Mit.,  Ch.  I.,  Sec.  2,  paras.  13  and  H,  Stokes  H. 
L.  B.  380.) 

Remarks. — I.  Under  the  law  of  the  Mit&kshara  the  answer  is  correct, 
whether  the  land  was  ancestral  u\uth.  7)  or  solf-ncquired  property  (Auth. 
8  and  9).  The  inequality  of  distribution  contemplated  by  the  latter  it 
strictly  limited  to  the  spccitied  <Ieductions  that  may  be  made  in  favour  of 
the  eldest  son  or  the  eldest  wife*s  son,  See  Q.  2  Remark.  According  to 
the  principles  laid  down  by  the  Courts,  an  unequal  division  of  self-acquir- 
ed property  by  a  father  is  perhaps  aduiissiblc,  but  it  is  op|>osed  to  the 
Commentaries  [a). 

2.  The  independent  power  of  dealing  with  his  self-acquired  property 
assigned  to  the  father  by  Mit.,  Ch.  I.,  Scc.5,  pi.  10  i^Stokes  II.  L.  B.  393,) 
seems  to  be  intended  to  illustrate  the  incompetence  of  the  sons  to  exact  a 
partition  of  such  property  by  bringinj^  into  prominence  their  incapacity  to 
control  the  father's  authority  as  manager,  without  contradicting  the 
special  rules  governing  a  partition  actually  made  by  the  father,  prescribed 
in  Ch.  I.,  Sec.  2  (b\  Narada,  Pt.  I,  Ch.  III.,  SI.  36,  40,  would 
apparently  be  explained  or  limited  in  the  same  way  as  Drihaspati,  and  the 
Smfiti  Chandrika,  Ch.  VIII..  ])uras.  21  ff,  dwells  on  the  difference 
between  '*  Svamyam'*  and  **  SvJitantriam,"  t.  e.  between  ownership  and 
"  independence.'*  In  the  father's  acquisiticms.  Devaiula  Bhatt  says,  the 
tons  have  **  Svumyam,''  though  the  father  alone  has  **  SvatantratA'* ;  in 
ancestral  property  the  sons  have  both.  Katvilyana  says  that  the  son 
has  not  the  **  Svilmyam"  in  the  father's  acquisition,  but  this  is  explained 
(para  22)  as  a  mere  loosenos  of  exprcNsion  ;  and  that  it  was  not  consi- 
dered by  its  author  to  justify  an  irregular  distribution  may  be  seen 
from  the  Viramitrodaya,  quoted  un<ler  the  next  question  (c).  In 
Sital    et   a!   v.    Madho,    In.    L.  R.   1  All.  3D4,    it    was    held    that   a 


(a)  **  He  may  distribute  his  property,  but  he  must  do  it  according  to 
law,*'  Ellis  at  2  Str.  II.  L.  418.  The  binriti  Chandrikii  and  Mudhavva. 
on  examination  by  Coleb.,  yielded  a  similar  result  as  to  immoveables, 
2  Str.  II.  L.  4.'i9.  441.  So  according  to  the  Benares  and  Mithila  law 
according  to  Sutherland, /5ii.  413,  and  in  Bombay,  Ibid.  449,  and  iu 
Madras,  Ihid.  450. 

(h)  So  also  the  Vjav.  May..  Ch.  IV.,  Sec.  4,  pi.  4  8,  (Stokes  U.  L. 
B.  48.  49). 

(c)  Sfe  also  Smriti  ChandrikA  Ch.  II..  Sec.  1.  parat.  19  ff.,  compared 
with  Ch.  VI II.,  para.  19. 
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fjithcr  might   bestow   a   house   acquired    by    himself   on   one    son   to 
the   cxclusiou  of  the    other.       The   learned  judges   were    of   opinion 
that   the    Mit,  Ch.    1.,    Sec.    I,  pi.   27  (Stokes  II.    L.  B.  375),  conveys 
only  a  moral  ])rohibition  ngainst  the  alienation  of  self-acquired   immove- 
able property.     That  passage,  however,  with  which  the  exposition  in  the 
VivAda  Chintrimani,])agc  309,  may  be  coraj)ared,  declares  the  participation 
of  sons,  not  only  in  the  ancestral,  but  also  in  the  paternal  estate,  and  para- 
graphs 28-30  (Stokes  II.  L.  B.  376)  show   clearly,  as  it  seems,  that  the 
father's  power  is  there   intended  to  be  legally   restricted,  except  in  the 
particular  cases   specially    provided   for.     But  for  this,  indeed,  para.  33 
{Ibid.  377)  would  be  almost  unmeaning ;  and  the  next  paragraph  (Sec.  2, 
para.  1,  Ibid.    377),  which   Vijiidne^vara   explains   (Sec.  5,   pi.  1,   Ibid, 
.'^^2,)  as  relating  to  self-acquired  property,  would   be   superfluous,  if  the 
father  could  give  any  share  he  pleased  to  any  son.    So  too  would  the  per- 
iui>sion(Sce.  5,  pi.  7,)  to  the  father  to  reserve  two  shares  of  such  property 
for  himself  in  making   partition   suo   tnotn.    Sec-    5,   pi.  10   {Ibid.   393.) 
restates  the   son's   right   in  the   father's  as   well   as  the   ancestral  pro- 
])erty ;  and  the  object  of  the  discussion  at  that  place  being  to  restrict 
the  scope    of  the   texts  affirming   the  son's  <lependence,  not   to  extend 
the  father's  power,  it  would  not  be  reasonable  to  extract  from  it  a  con- 
tradiction to   the  principles  in  Sec.  !•,  which  it  is  plain,  from  para.  33  of 
that  Section,  that  the  author  did  not    intend.     His  view    was  apparently 
that    which  Dcvanda  Bhatt  adopted, — a  view    illustrated   by   the   cases 
of  wonuMi   and   minors, — ownership    with  joint   executive    power   as    to 
ancestral,  without  it  as  to  patcriuil  property,   vested  in  the  sons  in  virtue 
of  their  sonship.  See  Colcbrooke  at  2  Str.  71.  L.  43().     At  the  same  time 
NiVraila  excludes  a  parent's  gift  from  partition.     Mit.,Ch.  I.,  See-  1,  p.  1.9, 
'  Stokes  II.  L.  B.  373,)  and  Yiijil.  (M.,  121.)  says  •*  Whatever  property  may 
i»c  ^ivcn  hy  the  parents  to  any  child  shall  belong  to  that   child."     So  also 
Vvu^a  in  Coleb.  Dig.,  Dk.  V.,  T.  354.     This  is  allowed  by    VjiianeHvara 
to  (pialify  the  ri;:hts  of  other  children  (Mit.,  Ch.  I.,  Sec.O,  pi.  13,  Stokes 
II.  L.  U  '±H\),  and  wonld  possibly,  notwithstandingCh.  I..  Sec.  2,  pi.  13,  14 
(Stokes  II.  L.  B.  3R')\  cover  the  case  of  Sital  v.  Madhoin).  BaideoDas  v. 
Shdtn  Lnl,  In.  L.  II.  1.  ill.  77,  assigns  to  the  father  a  ]>owcr  of  dis{X)8ition 
1  veil  o\  er  the  ancestral  property,  qualified  only  by  the  son's  right  to  call  for 
p.irtitioij,  which  does  not  seem  reeoncileable  with  Mit.,  Ch.  I.,  Sec.  I,  pi. 
.':»  ;St.,Kes  11.  L.  n.  :i7<'0.  "r  with  Sec  5,  pi.  9  {Ibid.  393).   See  1  Str.  II. 
I,.    V2'l\  1  Macn.  II.  L.  11.  The  passage  qimted  from  ('oleb.  Dig.,  Bk. 
\.  ,T.  4^.'»  (/onini  :   "They   (the  sons^   have  not  independent  dominion, 
.tltho'iL'li  lliey  have  a  proprietary  right,"  is  a  statement  of  the   supp).^cd 
.loi  time  of  \  iichaNpati  .Mhsra  as  to  self-acquired  pmperty.  in  an  argument 


\n)  Sec  the  Smriii  ('handriki\   Ch.    I!.,   Sec.  I.pam22;    Dayakrama 
u.graha  (  h.  VI  .  pa    11.1*  '.Stoker  H.  L.  B.  510.  Ml). 
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which  construes  the  text  Yfiju.  II.,  121,  Coleb.  Dig.,  Bk.  V..  T.  92,  in  a 
sense  different  from  that  iusisted  on  in  the  Mit.,  Ch.  I.,  Sec.  5  (Stokes 
H.  L.  B.  391)  (a). 

Q.  5. — A  man  has  two  wives.  Each  of  them  has  a  son. 
The  husband  lived  with  the  elder  wifc^  and  to  her  son  he 
gave  all  his  property  in  disregard  of  the  claim  of  the  yoanger 
wife's  son.     Has  ho  a  right  by  law  to  do  so  ? 

A, — A  father  cannot  give  the  whole  of  his  property  to  one 
of  his  sons. — Dharv:ar^  loth  May,  1850. 

Authorities. — (♦! — 3)  Seethe  preceding  two  cases;  (♦4)  Virftmi- 
trodaya,/.  172,  p.  2,  /.  13  :— 

"  If  (the  father's)  desire  only  were  the  reason  for  the  allotment  of  the 
shares,  then  this  passage  of  Kutyuyana,  'But  at  a  partition,  made  during 
his  life-timo,  a  father  shall  not  give  an  (undue)  preference  to  one  son,  nor 
shall  he  disinherit  a  son  without  a  sufficient  reason,'  would  have  no  object. 
*IIe  shall  not  give  preference*  means  '  he  shall  not  give  him,  at  his  pleasure* 
u  )ireference  other  than  the  share  of  the  eldest  and  the  rest,  which  have 
been  declared  in  the  law  books.'  "  {See  the  passage,  on  which  this  is  a 
commentary,  quoted  in  Bk.  I.,  Ch.  II.,  Sec.  .3,  Q.  14  supra  p.  111). 

Rkmarks. — 1.  A  father  is  not  at  liberty  by  way  either  of  gift  or  of 
partition  to  give  nearly  all  the  ancestral  moveable  property  to  one  son 
to  the  exclusion  of  another  [b). 

2.  A  man  cannot  ^ivc  his  whole  ancestral  estate  to  his  son  excluding 
his  ^'randsons  by  another  sou  deceased  ^c). 

3.  According  to  the  Benares  law  he  cannot  give  all  his  self-acquired 
proikity  to  one  son  or  grandson  exclutUng  the  others  {d}. 


{ti}  :Sce  Coleb.  Dig.,  Bk.  II,,  T.  15  Comm.;  Vivada  Chin.,  pp.  -25,  7-. 
70,  7.9,  250,  ;jOl» ;  B.  Brer  Perfab  Sahec  v.  J/.  Rajnidt-r  Pertub  Sukee,  12 
M.  1.  A.  1,  and  the  cases  under  the  next  question. 

(/;,  Bhujaiif/rnv  ct  al  v.  Mahjirac,  5  Bom.  II.  C.  U.   Ifil  A.  C.  J.; 
Lakshmnn    DaJa    Kaik   v.    'Ramachundra  Duda    Snik;     In.    L.    U.    1 
Bom.  5(;i  ,  Coleb.  Dig..  Bk.  V.,  T.  27;  2  JStr.  II.  L.  135. 
.:)  2  Macn.  II.  L.  210. 

{d-  M>'M  S'iokh  v.  Budrre,  1  N.  W.  P.  R.  57.  Prof.  II.  II.  Wilson 
(ib>ii  vos  on  this  subject,  in  Vol.  V.  of  his  Works,  at  p.  74 — "  We  cannot 
admit  either,  that  the  owner  has  more  than  a  coutin>;ent  right  to  make  b 
very  unrqual  distribution  (if  any  description  of  bis  property,  \\ithout 
sati>faetory  cause.  The  (runs  of  di>proving  such  canvc,  it  is  true,  rests 
with  the  plaintjtr,  and  utili>N  thr  pro»)f  win-  too  j;|jiring  to  be  deniable, 
it  would  not  of  f-oufhr  b»*  nl lowed  to  operate.  We  only  mean  to  aver  that 
it  is  at  the  discretion  of  the  Court  to  dctermuie   whether  an  unequal 
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Q«  C. — A  man  has. an  odd  namber  of  sons  and  an  even 
number  of  sons  by  his  ''Lagna"  and  "Pft^**  wives  res- 
pectively. How  should  his  property  be  divided  among  them ? 
and  have  both  the  wives  equal  rights  and  position  in  the  eye 
of  the  law  ? 

A. — The  property  should  be  equally  divided  among  the 
sons  of  the  ''Lagna'*  and  *'P4t''  wives.  Both  the  wives 
have  equal  rights  and  positions  in  the  eye  of  the  law.  The 
ceremonies  of  "Lagna**  and  *'Pat''  are  however  different.^ 
Dharwar,  1858. 

AuTiioRXTiRs. — (1—4)  Sec  the  three  preceding  cstet. 

Remark. — Regardtng  the  position  of  P&(  wiTct,  8te  remark  to  Book 
I.,  Chnp.  II.,  Sec.  6a,  Q.  37  (p.  139). 

Q.  7. — A  shoemaker  has  fonr  sons,  three  by  his  '*  Lag^a'* 

distribution   hns  been  attended  with  snch  circumttanoet  of  caprice  for  * 
injustice  at  shall  authorise  its  reTisal.     It  should  never  be  forgotten  ia 
this  investigation,  that  wills,  as  we  understand  then,  are  foreign  to 
Ilinaa  law." 

As  to  the  attemptdl  validation  of  such  a  distribntion  on  the '  principle 
of  Factum  ralet,  he  says,  lUd,  p.  71 — '*  It  b  tberefore  worth  while  to 
examine  this  doctrine  of  the  validity  of  illegal  acts.  In  the  fint  place, 
then,  where  is  the  distinction  found?  In  the  moat recent'commentaUNrsi» 
and  those  of  a  peculiar  province  only,  those  of  Bengals  whose  eiplanation 
is  founded  on  a  general  position  laid  down  by  JtrnfttavAbaaa ; '  therefore, 
since  it  is  denied  that  a  gift  or  sale  should  be  made,  the  preeeptia  infringed 
by  making  one :  but  the  gift  or  transfer  is  not  null,  for  a  fact  cannot 
be  altered  by  a  hundred  text*,  DAyabhiga,  p.  60,  (Stokea  H.  L.  B.  207). 
This  remark  refers,  however,  to  the  alienation  of  property,  of  which  the 
alienor  is  undoubted  proprietor,  as  a  father,  of  immoveable  property  if 
self-acquired,  or  a  coparcener  of  his  own  share  before  piartitioo  :  but  he 
himself  concludes  that  a  father  cannot  dispoec  of  the  aoceatral  property, 
because  he  is  not  sole  master  of  it.  '  Since  the  eireomstanee  of  the 
father  being  lord  of  all  the  wealth  is  stated  as  a  reaaoD,  sad  that  cannot 
be  in  regard  to  the  grandfather'a  estate  an  nneqnal  diitrilmtion  made 
by  the  father  is  lawful  only  in  the  instance  of  hia  own  acquired 
wealth.'  Nothing  can  be  more  clear  than  JtmAtavAhaiia'a  asMrtmn  of 
this  doctrine,  and  the  doubt  cast  upon  it  by  its  upoimdera,  Raghunan- 
dana,  Sri  Krishna,  TarkAknkira,  and  Jaganaatha  b  whdDy  graUiitotts. 
I  n  fact  tlie  latter  is  chiefly  to  Mame  for  the  diatiBCtiott  betwwa  illegal  sad 
invalid  acts.  " 
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ivife  and  ono  by  liia  "Pat^  wife.  Two  of  the  liagna  wife's 
sous  are  minors.  The  folher  has  dividecl  his  property  in  the 
proportion  of  one-half  to  the  son  of  the  '^Pat"  wife  and  one- 
half  to  the  .sons  of  tlio  *'Lagna'^  wife.  Is  this  a  legal 
division  ? 

A, — It  is  ordained  in  the  law  that,  in  the  Kali  age  (a),  a 
fill  her  slionld  divide  hi??  property,  real  and  personal,  equally 
among  his  sons.  If  any  one  should  divide  his  property 
rigainst  this  rule,  it  is  not  legal.  A  son  has  the  right  to 
prevent  his  father  froni  making  any  irregular  tivinsfer  of  his 
ancestral  property.  When  a  man  transfers  his  own  property^ 
III  is  necessary  tliat  his  sons  should  accjuiesce  in  the  father's 
disposal  of  it.  If  a  ]>ropcrty  has  not  been  properly  dividecl 
in  the  first  instaiuo,  it  may  be  re-divided  so  as  to  allot  proper 
shares  to  the  suns. — AIinn>hiufj(/ury   I8ih  Jvlj,  1818. 

Ai. TiiORiTiis.— (I)  Mit.  Vvnv./.  18,  yi.  I,/.  S(6'feQ.  :)  of  this  Sw.); 
iJi/.  oO,  ;>.  1.  /.  7  :.V  r  Ch.  I.,  iSi'C.  1,  Q.  1) :  (3  &  A')  See  Q.  4  and  5  of 
Uiis  Sec 

Q,  S. — A  l*aradi;.'i  {/•)  has  two  son«,  <u  the  yonnger  of 
whom  ho  parsed  a  di_fd  oi'i^ifr,  slating  that,  as  his  elder  son 
did  not  sup]»ort  or  nbc^y  him,  he  should  not  lay  claim  to  the 
house  i)archasrd  by  him,  which  was  granted  to  the  yonngi»r, 
and  that  tlic  ehh  i's«>n  miLrht  build  a  house  for  his  own  use 
i>M  the  Li'i't'und  which  had  (h'sccndod  to  him  from  his  ancestors. 
The  yonnL;'«  rson  v,as  nol,  hdwi-ver,  ])ut  in  possession  of  the 
house,  which  wa.i  occni'icd  l>v  the  elder  s(»n.  The  younger 
has  tlicn-fore  bmn^^-lit  an  action  against  him,  and  the 
<'[Ucstion  is,  wh«»t]i.r  ihi-  i  hlcr  son  can  claim  a  moiety  of  the 
hou>e  '^ 

A, — A  >pf'cial  LiiMiit  from  a  father  to  his  snii,  as  a  mark 
of  his  allcctitiu  i'i»r  him,  is  legal.  If  the  elder  son  is  an  ilU 
behaved  man,  he  wonltl  forfeit  his  claim  to  the    pn»pcrty    of 

[ft)  TUv  ll.iniu>  (livitlr  tlnir  History  into  four  ii|:r>,  the  present  ^Kali) 
is  the  lji*»l.  Crilaiii  Isiws  arr  >aiil  in  have  been  prurticahlc  in  the  furuicr 
ajros  and  n«)t  i«>  In*  so  iiow. 

;//*  Tlic  trim  ini'aii>  a  ton  i-ner,  but  is  UMiaily  applied  to  a  llindA 
native  «^1'  N«»rt:u'rM  lliinlu'.ii'in 
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bis  father,  and  be  entitled  only  to  a  maintenance.  If  the 
ground^  which  is  the  ancestral  property  of  the  family,  was 
granted  to  the  older  son  with  the  consent  of  the  yonngery 
the  grantee's  title  thereto  mast  be  admitted. — Ahmednug" 
(jur,  23rd  September,  1857. 

Authorities.— (1)  Viramitrodaya,/.  60,  p.  1, 1. 7;  (2)/.  60,  p.  123,  /. 
8 ;  (3)  /.  175, p.  2,  1.6;  (4)  Vyt?.  May.  p.  124,  /.  1 ;  (6) p.  161,  /.  8  ; 
CC)  Mit.  Vyav./.  61,  p.  1,  /.3;    (7«)/.46,p.  2,  /.  9:— 

"*  But  be  is  subject  to  the  cdtitrol  of  hit  tons  aod  the  rest,  in  regard  to 
tlic  immoveable  estate,  vrhetbcr  acquired  by  himself  or  inherited  from  hit 
father  or  other  predecessor :  since  it  it  ordained,  *  Though  immoveables 
or  bi|K<]8  have  been  acquired  by  a  man  himself,  a  gift  or  talc  of  them 
should  not  be  msdc  without  convening  all  the  tone.' "    Mit.,  Ch.  I.,  See. 

I,  para.  27  (Stokes  H.  L.  B.  376). 

See  also  the  authorities  quoted  under  the  preceding  cases. 

Remarks. — 1.  The  father  may  make  a  pretent,  but  he  has,  under  the 
Mituksham,  no  right  to  ditpotc  of  immoveable  property,  though  acquired 
bv  himself,  without  the  consent  of  all  his  sons  (Auth.  7).  If,  therefore,  the 
eldest  sou's  misconduct  was  not  such  thst  he  might  be  called  pitridvit, 
"  hater  of  his  father**  (for  the  definition  of  the  meaning.  Set  Book  I.,  Ch. 
VI.,  Sec.  3  a),  and  that  he  couhi  be  disinherited  on  this  ground,  he  will 
f»hnre  the  father's  property  equally  with  his  younger  brother. 

2.  The  Bombay  High  Court,  however,  allows  the  father  to  dispose,  at 
his   pleasure,  of  all  self-acquired  property,  ikmgdbdi  v.  Vdmarndfi,  2  B. 

II.  C .  U.  30^ .  This  may  be  considered  the  settled  doctrine  of  the  Courts, 
MiMua  Goital  Thakoor  et  al  v.  Resi  Buksk  Pandep^  al,  6C.  W.  R.  71, 
C.  R.,  at  least  as  to  moveable  property  acquired  without  the  use  of  the 
nncoftral  estate,  See  Bk.  II.,  Introd.  p.  3S9.  Coleb.  D^.,  Bk.  V., T.  25,  87. 

li.  By  the  MithiUl  law  the  owner  of  self-acquired  property  has  complete 
po^er  to  dispose  of  it.  Viv&da  ChintAmani  p.  76,  R.  Biikem  Perakk 
i\<iraln  Sinf;h  v.  Bftwa  Mi$9er  ei  al,  12  B.  L.  R.  430  P.  C.  (a).  The 
tisnie  nile  is  implied,  in  B.  Beer  Pertab  Sahee  v.  Rajemder  Pertgb  Stikee, 
12  M.  I.  A.  1,  as  oi)crating  under  the  llit&ksliar&  law  with  respect  to 
movenblo,  but  not  as  to  immoveable,  property. 

(a)  Expressions  equally  strong  in  other  treatises  are  however  ejqphuned 
as  leaving  the  father  still  subject  to  the  prohibitioBs  against  unequal  parti- 
tion, except  according  to  the  rules  of  deduction,  by  some  iccognised  asstill 
o]H>rative.  See D&yakrama-Sangraha,  Ch.  VI.,  pa.  II-M  (8tokea  II.  L.  B. 
510.1 1) ;  Smriti  Chandrik4,  Ch.  II.,  See.  I,  pans.  19, 20,  24,  compared 
with  Nurada,  Vi,  I.,  Ch.  IH.,  SI.  36, 40,  and  Pi.  II., Ch.  XIII.,  SI.  14, 
If),  K) ;  and  as  to  the  Mithila  doctrine  itselfy  Ste  the  VivAda  ChinlAmani. 
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4.  As  to  uneqiml  disposal  by  will,  the  law  of  wills  followi  the 
analogy  of  the  law  of  gifts,  Jutindrn  Mohan  Tagore  v.  Qanendra 
Mohan  Tagore,  9  Ikii.  L.  R.  at  p.  398  C.  R.  (P.  C),  **  and  on  leaving 
male  ilesecndants,  may  [by  will]  dispose  of  self-acquired  property,  if 
moveable,  snbjcct  perhaps  to  the  restriction  that  he  cannot  wholly* 
disinherit  any  one  of  such  descendants.  In  the  Bithoor  ctie  (a),  the 
testator,  having  real  as  well  as  personal  estate,  made  an  unequal  dittrihu- 
tion  of  both  amongst  his  sons,  and  his  legal  |>ower  to  do  so  was  affirmed 
by  this  Committee, "  P.  C.  at  12  M.  I.  A.  p.  38.  See  above  page  3/4. 
Ijakshmihai  v.  Ganpat  Moroba,  5  Bom.  IF.  C.  R.  135  O.  C.  J ;  Book  I., 
Ch.  II.,  Sec.  14.  I.  A.  4,  Q.  9;  2  Str.  II.  L.  40/  (as  to  a  widow's  will); 
Narottam  v.  NarsanJas,  3  Bom.  II.  C.  R.,  C  A.  C.  J;  Lakskman  Dada 
Naik  V.  Ramachnndra  Dada  Xaik,  In.  L.  R.  1  Bom.  561  ;  Bhagvan 
Dullahh  V.  Kala  Shankur,  Ibid.  G41. 

5.  The  fact  that  a  sale  as  to  a  smnll  i)roportion  was  made  for  immoral 
]>nr])osos  will  not,  t'vcn  as  to  ancestral  jiropcrty,  vitiate  it  as  against  the 
sons.  Sons  unborn  at  the  time  of  a  sal(>  have  no  locus  standi  afterwards 
to  impiach  it,  S.  A.  No.  1*21  of  IS/G,  Kastur  Bhnrani  v.  Appa  and  Sita- 
ram,  Bom.  II.  C.  P.  J.  V.  for  187^,  p.  U\2,     See  Bk.  II..Oh.I.,See.  1,  Q.  8. 

SECTION  3.~TIIE  MOTHER'S  SHARE. 

Q.  1. — A  man  had  two  son.'?.  lie  proposed  that  his  pro- 
]irrty  should  ho  dividod  into  three  .shares,  two  to  be  assigned 
1(1  tho  sons,  and  one  to  himself.  The  division  was  carried 
into  effect  to  a  certain  extent.  Tlie  sons,  however,  dis- 
:ii,n'eed  and  prevented  the  division  from  being  fully  enforced. 
Their  mother  hehl  with  tlie  elder  son,  and  the  father  with 
the  yt»nngen  The  elder  son  has  sued  the  younger  for  one- 
half  of  the  father's  property.  The  father  states  thafc  ho  is 
at  liberty  to  dispose  of  his  proi)erty  in  any  manner  ho 
pleases.     Ts  tlu?re  any  le«^al  objection  to  the  claim  ? 

-•1. — The  father  divided  his  proj)erty  into  threo  shares, 
but  it  would  have  been  more  in  accordance  with  the  ISastra 
liad  he  divided  it  into  four  shares,  three  to  be  assigned  as 
above,  and  one  to  his  wife.  The  original  acquirer  is,  how- 
ever, at  liberty  to  disj)ose  of  his  property  in  any  way  he 
likes.  Tlie  elder  son,  therefure,  has  no  right  to  sue  the 
younger  for  an  equal  share  of  the  patrimony. — Ahmed^ 
ituggnrj  28th  A^nil,  I  HIT. 

{ti)  Nana  Narain  Rao  v  Haree  Punth  Bhno  d  al,  9  M.  I.  A.  96. 
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Authorities.— {•!)  Jfit.  Vy»v.  /.  48,  p.  %  1. 10  («€t  Book  U.»  Ch. 
I.,  Sec.  2,  Q.  4) ;  (2)  Mit.  Yyw.f.  47,  p.  2,  /.  8  :— 

'*  If  he  make  the  allotmenta  equal,  hit  wiTei,  to  whom  no  separate  pro- 
perty hat  been  given  by  the  husband  or  father-in-law,  must  be  rendered 
parUkers  of  hke  portions.  (Mit.,  Ch.  I.,  Sec.  2,  panu  8 ;  Stokes  H.  L. 
B.  379). 

(3)  Mit.  VysT./.  50, p.  1,  Ml  :— 

"  The  first  text '  When  the  father  makes  a  partition,  &c.'  (See.  11.  ( I.) 
refers  to  property  acquired  by  ihe  ikther  himself.  So  does  that  which 
ordaius  a  double  share :  *  Let  the  father,  making  a  partition,  reserre  two 
shares  for  himself.'  The  dependence  of  sons,  as  affirmed  in  the  following 
passage, '  While  both  parents  lire,  the  control  remains,  even  though 
they  have  arrived  at  old  age  (a),'  must  relate  to  effects  acquired  by  the 
father  and  the  mother.  This  other  passage, '  They  have  not  power  over 
it  (the  paternal  estate)  while  their  parents  live,'  must  also  be  referred  to 
the  same  subject."  (Mit,  Ch.  I.,  Sec.  6,  para.  7;  Stokes  H.  L.  B.  398.) 

Remark. — The  mother  is  entitled  to  a  share  (Auth*.  1),  and  a  division 
made  by  the  father,  without  taking  into  account  her  rights,  is  liable  to 
re-sdjustment  (Auth.  2).  See  Introd.  §  4  r,  and  below  Ch.  II.,  B.  2, 
Q.  3.  Under  the  Hindu  law  the  father  cannot  directly  divide  his  pro- 
perty in  any  way  he  likes.  Considerable  restrictions  are  placed  on  his 
power  even  as  to  self-acquired  property  by  the  Mit.,  Ch.  I.,  Sec.  2.  See 
also  Colebrooke  Dig.,  Bk.  V.,  Ch.  I..  T.  27.  The  decistons  of  the  Eng- 
lish Courts,  however,  allow  it  as  to  self-acquiiyd  property,  relying  on  a 
passage  (Mit..  Ch.  I.,  Sec.  5,  para.  10 ;  Stokes  H.  L.  B.  393),  which  the 
6&stri  also  in  this  ansner  appears  to  understand  as  conferring  the  power. 
The  eldest  son  cannot  enforce  a  partition  of  his  Cither's  self-acquired  pro- 
perty (Auth.  3). 


CHAPTER  II. 

PARTITION  BETWEEN  OTHER  COPARCENERS. 

SECTION  1.— BETWEEN  BROTHERS. 

Q.  1 . — Would  it  bo  lawful  for  brothors  to  divido  tlieir  pro- 
perty, when  tho  son  of  a  deceased  brother  13  a  minor? 

(a)  This  passage  is  not  translated  quite  correctly.  It  ought  to  stand 
tlui.i :— **  While  both  parents  life,  he  (the  son)  is  dependent,  though  lie 
iihiy  bftve  arrired  at  old  age."  Colebrooke  says,  **  The  power  of  gifing  is 
not  ri'straincd,  unless,  in  the  case  of  land,  the  owner  baring  male  issue 
living,  or,  in  that  of  tho  whole  property,  kafing  the  family  destitute." 
2  ^^t^  H.  L.  6,  9,  10. 
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A.—YcH.—T'iir,ta,  2U7  Dcceynbrr,  1S5S. 

Al'tiiokities.— (i;,  Viram./.  170.  p, !,/.!;  (2)/.  182.  p.  1,  /.  1;  (3) 
/.  lSl,/>.  -2,  /.  16  {See  Dook  IL.  Cli.  I.,  Sec.  1,  Q.  7);  (4)  Mit.  Vyar. 
/.  46,yi.  2, /.  14. 

Remarks.— 1.    See  2  Str.  II.  L.  3G2. 

2.  lu  the  absence  of  uufiiirness,  infants  arc  hound  by  a  division  in 
winch  tlicywere  represented  by  their  mother  as  guardian.  But  a  parti- 
tion cannot  ordinarily  be  demanded  on  their  belialf.  Sec  Lakskmibai  v. 
Gfmpat  Morofm  ct  al,  4  H.  II.  C  R.  153  O.  C.  J.  ;  2  Str.  IL  L.  310. 
Sec  also  Introd.  to  Book  II.,  §  4  c.  3,/j.  303. 


Q.  2. — Of  four  brothers  tlio  oxistonco  of  two  cannot  be 
asccrt .'lined.  Can  the  remaining  two  divide  their  property 
equally  between  them  ? 

A. — They  cannot  do  so.  Tlie  absent  brothers  will  be 
entitled  to  their  slian-^,  whenever  they  may  claim  them. — 
JfJi'iru'Liry  31a7  Mmrh^  l.S-*)7. 

AiTiiouiTiEs.  — (1»  M'\t,  Vyjiv./.  49,  p.  1,  /.  10;  (2)  Vxramitrodava 
/*.  lSi,/>.  J.  /.  1()  [Sh-  Book  li.,  Cli.  I.,  Sec.  1,  Q.  7). 

IJkmakk.— Till-  alKcnct.'  of  the  two  brcitliers  is  no  bar  to  the  division 
oftlie  e>tutc.  Thtir  .>harLs  .-houl,!,  ho\M  vcr.  be  set  a])art  and  kept  intact. 
S.r  AV'//';J  V  T'-t-rr/;,;,  IT.  A.  No.  U]  «,f  isri.decidrd  15th  Ik'cember 
l>7K  r.oiii.  II.  (\  p.  ,1.  r.  for  Hri.  tlu-  ili(i<i»)ii  in  «liieli,  howevrr,  was 
ba'^rtl  (in  tlie  pluiiitiirs  liavln;;  bieii  tninnl  mlrift  within  the  statutable  |h»- 
li.i.l.  S-r  uKo  2  Str.  II.  L.  ;il>/;,  :;L>r  ;  Cnli  bi-.H>ke  Dij:.,  Wk.  v.,  T.  3!M  ; 
Vvav.  May..  Chap-  IV..  Sec.  4,  para.  21,  :Sioke'4  II.  L.  B.  .>!  ;  Introd.  to 
Book  11.  ^  1  v.U  p.  o05. 

^^>.  o. — Tlicn^  an'  thrro  brothers.  One  of  them  is  abseiit 
in  a  dlfttant  part  of  the  cniintrv.  The  two  are  in  ])osse.^siou 
of  the  prnp»»rty»  Oju;  of  tlirni  clainK  nn»"half  of  it.  Can 
ht*  havi?  so  niu<h  y  Can  the  fact  nf  tin*  jib^'-ntee  beinsr  a 
bachrlor  ur  married  hav»*  any  cllri't  on  tli"  divi  i(.»n  ? 

A, — If  aJ)rothi'r  i^  nnl  niarrii'd,  (he  rxpi  iisn.s  (»f  hi.s  mar- 
ri:i!4'e  shonM  be  dt -frayed  from  tin*  comm-»n  stock.  Th(» 
ri!uainder  will  be*  divi  K*d  ;  one  brother  has  im  rli^ht  to 
demand  one-h;df  of  the  prnporly,  merely  beeaujO  an«.»lher  is 
:d»senl. — Alnn"hiU't'iiir,2^ifh  .L'fi,  HIS. 

\t  riliiRl  n   — S> '   ill'    JM    •  »  .lur;  I   i^-  .  .Hi. I  .i|.  ^  'Ii-,    !•  niHlk  "ii  l» 
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Q.  4. — A  deceased  man  has  left  two  sons,  one  of  them  has 
t)ne  son  and  the  other  has  two.  How  should  the  property 
be  divided  among  them  ? 

A^ — The  father  of  the  two  sons  should  take  one*half  of 
the  property  and  equally  divide  it  between  his  two  sons* 
The  father  of  the  one  should  take  the  other  half. — Dharwar, 
8th  January^  1852. 

AUTHORITY.— •Mit.  VyftT.  /.  47,  p.  2,  L  14  :— 

"  Let  sons  divide  equally  both  the  effocta  and- the  debta  after  [the 
demise  of]  their  two  parents. 

**  [After  their  two  parents].  After  the  demise  of  the  father  and  mother : 
here  the  period  of  the  distribution  is  shown.  [The  sons.]  .  The  pcnona, 
who  make  the  distribution,  are  thus  in^cated.  [JBqually].  A  rule 
Tes]>ecting  the  mode  is  declared :  in  eqnal  shares  only  sheuld  they  dividi 
the  effects  aoddebu."  Hit.,  Ch.  I.,  Sec.  3»  paras.  1  and  2  (Stoljp  H.  L. 
B.381). 

Resiark. — If  the  tons  of  the  second  brother  demand  a  difision  of  their 
father's  ancestral  estate,  his  portion  must  be  divided  into  three  shares, 
one  for  the  father  and  one  for  each  son. 


Q.  5. — A  man  was  granted  a  piece  of  land  as  a  oharity. 
The  grantee  is  now  dead,  and  the  land  is  in  the  possession 
of  one  of  his  sons.  The  other  son  has  instituted  a  suit 
against  his  brother  for  the  recovery  of  one-half  of  the  land 
as  his  share  of  the  property.  The  question  is  whether  land 
grunted  as  a  charity  is  divisible  ? 

A. — If  the  land  was  the  property  of  the  father  and  if  it 
has  not  been  alienated  by  him,  his  sons  will  be  entitled  to 
equal  shares  of  the  property. — Sural,  21nt  August,  1845. 

Authority.—*  Mit.  Vyav.,  I.  47,  p.  2, 1.  14  {$€•  the  prccedinf 
t)ucstion). 

Remark.— The  answer  is  right  only  under  the  snpposition  that  the 
Und  was  not  given  for  some  particular  purpose,  e.  g.  the  eontinual  per- 
formance of  an  Agnihotra.  Ifsueh  a  eondition  had  been  attaefaed  to 
the  gift,  the  eldest  son,  who  alone  wonld  be  entitled  to  perform  the  cere- 
monies, wonld  also  alone  inherit  the  land.  This  rule  foUewt  Ikom  the 
maxim,  that  "  whatever  haa  been  given  for  religious  purposes  mosl  be 
used  for  the  stated  purposes  only."  (Vyav.  May.,  Chap.  IV.,  See.  7. 
para.  23,  Stokes  H.  L.  B.  79.)  Places  of  worship  and  sseriice  are  net 
divisible.  The  parties  are  entitled  only  !•  their  tttms  ofwonbip,  Amw^ 
49 
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Moyee  Chowdhrain  et  al,  v,  Boykantnath  Roy,  8  C.  W.  R.  193,  C.  R.,  mnd 
S'^e  also  the  case  of  Nobkissen  Mitter  v.  Ilurrisckunder  Slitter,  East's 
Notes  of  Cases,  2  Morley's  Digest,  p.  146. 


Q.  6. — A  man  died,  leaving  two  widows,  who  live  sepa- 
rately. The  one  has  one  son  and  the  other  has  two.  How 
shall  the  property  of  the  deceased  be  apportioned  between 
the  two  widows  on  account  of  their  respective  sons. 

.1. — The  property  sliould  be  divided  into  as  raany  eqnal 
share?  as  the  number  of  the  sons,  and  each  mother  should, 
in  her  capacity  of  guardi:\n,  take  as  many  of  them  as  the 
nuuibor  of  her  s«jns. —  Khfnuh:.<ih,  10/7/  Dcrcmhcr^  1853, 

AUTHORITY. — *  Vyav.  May../).  97>  I-  7  :  — 

'•  BfiliJ^'^pati  gives  this  op;)  >'*ito  e'cainole,  **  Am  m^  brothers,  who  sre 
I  qrial  in  class,  but  vary  in  ri»j,'arJ  to  the  nunibor  [of  sons  produced  by 
i-acli  mother],  the  slianrs  of  the  herita;«^e  are  allot teil  to  the  male^  [not 
to  their  mothers/*]  (Mayukha,  Ch.  IV.,  Sec.  4,  para.  20,  Stokes  II. 
L.  D.  54). 

Remark.  —  1.  Wi.lows  have  no  ri;:ht  to  their  huHbaniVs  estate  during 
the  life-timt»  of  their  son-*,  an»l  it  is,  tiien'fore,  impossi'ili*  that  the  parti- 
ti»>n  ^houl  I  be  ni:ule  throuu'h  thtMn.  But.  if  a  man  leave  two  or  three 
\vive>.  who  have  an  ei'iuil  nu'uht'r  of  sous  wh  »  are  minors,  eireum?tanre< 
luav  arise,  whifh  make  a  tlivi'^ion  into  two  or  thri*e  sh  ircH  more  advanta- 
gi^oM^  th:m  one  into  many,  and  in  that  ea<e  thi*  UimlA  law  is  not  opposed 
to  a  "  ilivi'iion  aeeonlin;^  to  mother^.''  r.ven  if  the  Hon.s  be  unequal  in 
iiuml)cr,  a  pri>]>ortional  allot mi'iit  mi<;ht  be  made  {a\  This  appears  to 
b^' the  si'U^i*  in  «!»i<'h  N[!ak:i  I'lia  took  the  pa»isa;^e  of  Hrihaspati  and 
VMun.  qu'Jtv'd  !jy  him.  May.,  Ch.  IV.,  S.'e.  1,  pira.  -o.  Stoker,  II.  L.  B. 
fy\.  SiraU.)  ('oIehro'>ke  I>1:t,  Bk.  V.,  T.  fiJ.  (».'<.  In  any  other  sense 
P.itn'hli.V-:*  wouhl  probably  not  be  reeo;rnized.  Moofttjorrn^ndachella' 
sun'/  v.   Vt  ,mbiynii'iin J  et  «',  M.  S.  U.  A.  U.  for  HIO,  j>.  2". 

'2.  Til"  \\  ido'.v>  ari".  h  >u «  vt-r,  eutif  li'd  to  a  sharr  larh.  A  elaim  for  parti  - 
tion  mii'.t  oil  this  a"c.Miut  bo  sciutiui/ed.  not  ;r'.uitr.l  '\\  of  ei>urse.  while 
tlu^  rh.Mii'u  art*  minor-*,  an  by  <li'I  ly  thi-T  porii-uis  may  improve.  A  kiml 
of  pito'b'iA^'  I  would  ari'se  i:i  th»»  w.iy  su.L'.:i*sted  by  Ja,?:in n:\tha.  ridr  Coleb. 
!>.:..  I'k.  v.,  T,  SJ.   by    etpial    division  aeeordni;;  to  tlic  number  of  all 


■  'I  .V.'f.irdiu;;  to  Kills.  2  Str.  II.  L.  iTfi.ii.V),  'Xu.  42').  n  true  jMtnthhitjti 
pri'v;i'U  nmoni:  sonu*  ela>s,s  in  Madr.is.  an  rqual  shan*  bein^  allotted  to 
th*^  fa  nily  by  laf-li  wifi».  ('  drbrookt'  appro\t'!i  fhi<  where  it  ix  snpporti'd 
bv  ru^rom.  ^"^  <'.>h  b.  1)^..  Ilk  V.,  T  :>:».  r,.'  \U\  xrfaNo  T.  «.<.  uhirh 
pro^enbc*  erpial  chart's  for  all  M»ns  of  i'(pi;il  cluss. 
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wives,  and  then  a  subdivuioii  of  the  portions  falling  to  all  born  of  the 
aame  mother,  by  their  number  plus  ooe,  to  at  to  afford  her  a  share  equal 
to  each  of  her  own  sons  (a).  In  this  way  each  ton's  share  would  be 
larger  in  proportion  as  he  had  more  uterine  brothers.  See  Colcb.  Big., 
Bk.  v.,  T.  89,  Comn.  This  seems  to  a;;ree  with  the  6&ttri't  opinion  and 
with  the  Vyav.  May.  i  The  passages  determining  the  shares  of  wives 
having  tons,  when  their  husband  distributes  the  property,  seem  to  admit 
of  a  corresponding  construction,  Mit.^  Ch.  I.,  Sec.  2,  para.  9,  Stokes  H. 
L.  B.  379 ;  Vyav.  May.,  Ch.  IV.,  Sec.  4,  para.  18,  Ibid.  62.  The  rule 
had  reference  originally,  it  would  seem,  to  sons  by  mothers  of  different 
castes,  but  this  cause  of  difference  no  longer  operates',  Coleb.  Dig., 
Bk.  v.,  T.  86,  Comm.  In  the  case  (a  Bombay  case)  at  2  Str.  II.  L.  404» 
there  would  seem  to  have  been  a  partition,  whereby  one  of  two  widows 
was  allotted  her  own  share  only,  she  being  the  mother  of  t  daughter 
but  not  of  a  son,  while  the  remainder  was  given  to  her  co-widow  and  the 
two  sons  by  her.  In  an  ordinary  partition  stepmothers,  though  sonless, 
are  entitled  to  equal  shares,  Vyav.  May.,  Ch.  IV.,  See.  4,  pi.  19  (Stokes 
II.  L.  B.  52) ;  Coleb.  Dig.,  Bk.  V.,  T.83, 84,85,  Comm..  where  the  string 
of  arj^uments  and  distinctions,  that  JagannAtha  at  last  njects,  must  not 
be  mistaken  for  his  own. 


Q.  7. — A  person  of  the  goldsmith  caste  had  two  wives^ 
one  of  whom  has  three  sons  and  the  other  one.  How  shonld 
the  ancestral  property  be  divided  among  them  ? 

A. — A  larger  share  being  allotted  to  the  eldest,  the 
rest  should  bo  equally  divided  among  the  other  three. 

Sholapore,  17 th  January,  1846. 

AuTiioRiTiE.4. — (1)  Vyav.  Blay.  p,  97,  <>  7  {See  the  preceding  ques- 
tion) ;  (*2)  Mit.  Vyav.  /.  48,  p.  1.  /.  8  (Bk.  11.,  Ch.  I..  Sec.  S,  Q.  3) ; 
(♦3)/.  47,  p.  2,  /.  i4  (Bk.  II.,  Ch.  II.,  Sec.  I,  a  4). 

Remarks.— I.     The  eldest  does  not  receive  any  larger  share  than  the 

others.     (Auth.  2). 

2.  The  estate  must  be  divided  into  sii  equal  shares,  as  the  mothers 
receive  shares  as  well  as  the  sons.  (Anth.  3. )  Aeeording  ^o  some  authors 
quoted  by  Jagann&tha,  the  passage  of  Y&jftavalkym  idatee  only  to  soiileas 
wives.  Coleb.  Dig.,  Bk.  V.,  T.  83,  84,  Comm.,  but  this  does  not  seem  to 
be  the  accepted  theory,  now  that  unequal  partition  is  abolished. 

(a)  Mothers  take  shares  aeeording  to  the  shares  of  their  sons.  Vishna 
cited  by  ViradrAja  (by  Bumell)  p.  19,  so  also  DAjakinna-Saiiaraha.  Ch. 
VII.,  p.  2,  quoting  BJrihaspatt,  Stokes  H.  L.  B.  513. 
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Q,  8. — Tkore  are  three  brothers,  of  whom  one  is  nnmar- 
ried.  A  house  belonpflng  to  their  father  is  to  be  divided 
among  them.  The  question  is,  whether  it  should  be  equally 
divided  among  the  three,  or  whether  the  whole  or  a  large 
part  of  it  should  be  given  to  the  irnmaTried  brother  ?  An- 
other question  in  connection  with  this  case  is,  whether  an 
elder  son  can  mortgage  his  house  during  the  lifetime  of  his 
mother  ? 

A, — If  a  brother  is  'unmarried^  a  sum  sufficient  to  defray 
the  expenses  of  his  marriage  sliould  bo  first  set  aside  from 
the  common  property,  and  then  the  rest  equally  divided 
among  them.  If  the  property  is  just  sufficient  for  the  ex- 
penses  of  the  marriage,  the  whole  may  be  set  aside  for  the 
purpose*  The  house  cannot  be  mortgaged  without  the 
consent  of  all  the  brothers  having  a  sliare  in  it.  The  consent 
cf  the  mother  is  not  required.  If,  however,  some  of  the 
brothers  are  absent,  and  the  money  is  required  for  an  urgent 
necessity  of  the  family,  one  ofthrm  can  mortgage  the  house. 
PoonGy  10///  A}irfnsf,  1^.")1. 

AUTIIORITIKS— (1}  Mit.  Vvav./  ijD,  p.  1,  /.  S;  (2)/  47,  p.  2,  /.  \0; 
(3)/  4G,/i  2,  /.  11 ;  (♦4)  /.  5\,p.  1,  /.  7  ^Scr  Bk.  II.,  Cli.  II.,  Sec.  2. 
Q.  1;;  {o)f.46,p.  2J,  11  :— 

"  If  any  of  the  brethren  he  uninitlAted  when  the  father  dies  who  ii 
compftent  to  complete  their  initiation  ?  The  author  replies  :  *  Uniniti- 
ated brothers  should  be  initiated  l)y  tho^e  for  whom  the  ceremonies  hare 
been  already  rom])leted.' 

•'  By  the  brethren,  who  make  n  partition  lifter  the  decease  of  their 
father,  the  uniniti  tted  brothers  should  be  initiated  at  the  charge  of  the 
whole  estate/*    Mit.,  Ch.  1.,  i^er.  7,  paras.  3  and  4  [Stokes  II.  L.  B.  398). 

Rf.makk:^ — I.  (/ompare  also  the  rules  of  Nurada  Dayavibhilga,  Ch> 
XIIL,  vs  3.)  and  iJ4,  in  the  Appendix  (a\ 

2.  As  to  the  concurrence  of  all  the  coparceners  l>eing  necessary,  See 
the  Introd.  to  this  Book.  pp.  2SS,  2Sy. 

Q.  9.  —  (1).  Tlirce  (laughters  of  one  and  one  of  another 
brother  were  inarried  wlieu  the  family  was  undivided.  After- 
wards, when  tln*y  separated,  the  brother,  whose  one  daughter 

(a)  The  joint  projKTty  must  provitlc  for  the  weddings  of  the  unmarried 
brothers  and  siiterv  am^npit  ^ililra*,  2  >itr.  II.  L.  3ni, 
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only  was  married^  objected  to  his  brother's  taking  an  equal 
share  of  the  family  property  on  the  ground  of  a  large  expense 
having  been  thrown  upon  the  resources  of  the  £etmily  by  the 
marriages  of  his  three  daughters.  Is  this  a  proper  objection  f 
Should  the  brother  whose  three  daughters  were  married 
have  a  smaller  share  of  the  property  ? 

(2).  Suppose  the  case  stands  aa  follows  : — ^Three 
daughters  of  one  brother  were  married.  After  thisj 
the  other  brother  became  separate  and  got  his  daughter 
married.  When  the  brothers  subsequently  came  to  actually 
divide  the  property,  the  father  of  one  daughter  proposed 
that  the  expense  which  he  had  incurred  on  account  of  the 
marriage  of  his  daughter  should  be  paid  to  him  from  the 
property^  and  that  it  should  then  be  equally  divided  between 
them.     Is  this  a  just  proposal  ? 

A. — ( 1 ) .  The  brother,  whose  three  daughters  were  married 
during  the  union  of  the  family,  is  entitled  to  a  half  of  hia 
father's  property. 

(2).  In  the  other  case,  the  proposal  made  by  the  fat£er 
of  one  daughter  is  proper. — SuddurAdawlut,  22nd  June,  1825. 

Authority  not  quoted. 

Remarks. — I.  The  correctneit  of  para.  1  of  the  dittrili  answer  followa 
from  the  fact  that  the  duty  of  marrying  a  girl  lies  with  her  father. 

2.  The  second  part  of  the  answer  is  hased  on  the  maxim  that  all 
ex|)enscs  of  united  brothers  must  be  defrayed  ont  of  the  family  estate. 
For,  the  two  brothers,  though  one  *  became  separate/  still  were  membera 
of  a  united  famdy,  because  a  partition  of  the  estate  bad  not  taken  ph^e. 
See  Colebrooke  Dig..  Bk.  V.,  T.  136, 373 ;  and  JagannAtha*s  Commentaiy; 
2  Str.  II.  L.  394. 

Q.  10. — A  lunatic  has  a  son  and  a  wife.  Can  his  brother^ 
who  is  not  separated  from  him,  claim  the  share  of  a  certain 
property,  to  which  the  lunatic  is  entitled  T 

A. — A  man,  who  is  blind,  lame,  mad,  &o.^  forfeits  bis  right 
to  a  share  of  the  family  property)  but  a  son  of  snob  a  penon^ 
if  not  labouring  under  a  similar  disqvalification,  can  olaim 
tho  share  due  to  bis  father. — Tanna,  Oih  February,   186B. 

AiTiioRiTiit.— (1)  Mit./.  eO,^.  1, 1. 18;  (9)/.  SO,/.  1, 1.S  :— 
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**  Hut  tlit'ir  itlie  lame,  blind  ike.  inaa'a  sons,-  whether  legitimate,  or  the 
off^ifrin^r  of  the  uilV*  by  a  kin»nian,  are  entitled  to  allotments,  if  free  from 
similar  defLtts.  '**     ■  Mit.,  Ch.  II.,  Sec.  10,  para.  9,  Stokes  II.  L.  B.  457.) 

Remark. — Fefr  Introd.  to  Dook  I.  "  Persons  disqualified  &c."  Id  the 
ra«-c  of  KofT  Shf-^perfhnd  Xarhn  y.  TheCoUfctor  of  Motighyr  ft  al,  at  7  C. 
W.  R.  5  ('.  H.,  it  is  sai«l  tliat  an  idiot.  thr>u?h  excluded  from  iuherftance, 
may  take  by  conveyance.  The  source  of  tlic  disabled  member's  title 
thereftire  is  of  importance. 


Q.  1 1. — J<  an  (IJer  In-other  entitled  to  the  right  side  of  a 
house  whether  it  be  of  a  more  or  le.ss  value,  or  should  he 
receive  a  share  wliich  is  erjual  in  point  of  value  on  whatever 
si'le  it  ini^'ht  ho  ? 

-1. — It  i.s  a  custom  to  assifra  the  rii'ht  side  of  a  house  to 
the  ehler  brother.  It  will  re^^t  with  the  Court  to  decide  how 
far    tli'j    custom    .should  bj  respected. — Ahmf'Jmiqtjur,  29th 

Q.  lii. — A  deceased  man  has  left  two  sons.  They  are 
eiifraged  in  a  di>jiUto  re;^ardin;L'-  the  division  of  a  house.  Their 
fiither  ha^!  not  h  ft  any  wriliu;'  as  to  the  side  of  the  house  on 
which  each  of  his  s«jns  shoiiM  take  his  share  of  it.  The  ques- 
tion is,  whether  the  share  of  the  elder  son  should  be  on  the 
riglit  side  of  the  house  ? 

A, — The  usat^e  allows  the  elder  son  to  have  his  share  on  the 
ri^lit  sidr,  but  in  the  bo')k  called  "  Santiratnakara,"  it  is 
stated  that  the  elder  brother  sh'.  uld  have  his  residence  on 
the  western  si<le  of  a  house.  The  westeru  part  of  the  house 
therefore  s]ir)!d«l  be  as^i|/n:_*d  to  the  elder  brother. — Poona, 
2'2iul  Anjus\  Is.jo. 

Q,  !•]. — Tlien^  are  four  shares  iu  a  house,  three  belong  to 
the  sons  and  the  fourth  to  their  mother.  On  what  side  of 
the  hnnse  should  the  socnnd  son  have  his  share. 

A. — Theni  ar<?  no  provisions  in  the  Sastras  on  the  sub- 
ject. — liuljid'jh- rnjj  2')rd  A'otvm^rr,  1846, 


(fl)  Similar  answers  were  received  from  Rutnnyherry,  I7th  December, 
1P59  ;  Foona,  loth  Dicemh.r,  lj?o9;  Tanna/Jth  March,  1860. 
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SECTION  2.— THE  MOTHER  AND  SON. 

Q«  1. — If  a  mother  and  her  son  do  not  wish  to  live  togpe* 
ther  as  an  undivided  family^  can  the  mother  claim  a  share  ? 

A. — If  the  property  is  ancestral  or  acquired  conjointly  by 
the  mother  and  herson,  it  shonldbe  eqoally  divided  between 
them.  The  mother  should  support  herself  from  the  proceeds 
of  her  share^  but  cannot  dispose  of  it  by  gift  or  sale.  On  her 
death  her  son  will  inherit  it. — Rutnaglierryt  27th  Octoberf 
1851. 

Authority. — Mit.  Vya?.  /.  51,  p.  I,  /.  7  : — 

*'  Of  heirs  dividin^r  after  the  death  of  the  father,  let  the  motheiP  alM 
take  an  equal  share.*'  (Colebrooke,  BIit.,Chap.  I.,  Sec.  7»  para.l,  Stokes 
H.  L.  B.  397.) 

Remarks. — I.  The  text  %how8  only  the  ri^kt  of  the  mother  to  a 
ihare,  in  caiie  a  partition  is  made,  but  not  her  right  to  demand  a  parti* 
tion.  The  latter  right  does  not  exist,  and  it  wouhl  therefore  aeem  that  in 
the  case  in  question,  where  there  in  only  one  aon,  she  cannot  ask  for  a 
division.    Sec  also  Introd.  to  Book  II.,  §  3  a.  Rem.  2  ;  and  §  4  c.  Rem.  5. 

As  to  the  nature  of  the  mother's  estate  in  the  portion  allotted  to  her, 
Sst  2  Str.  II.  L.  294,  383,  where  Ctdebrooke  ahoira  that,  according  to 
the  MitAkshar&,  there  is  an  absolute  assignment  of  a  share,  not  a  mere 
setting  apart  of  a  maintenance,  though  maintenance  be  the  object  of  the 
assigument.  See  also  Coleb.  Dig.,  Bk.  V.,  T.  87  Comm.  In  the  case 
at  a  Str.  II.  L.  404,  the  S&stri's  opinion  has  not  been  preser?ed.  The 
English  scholars,  consulted  by  Sir  T.  Strange,  seem  not  to  have  been  able 
to  make  up  their  mind*  as  to  the  law  of  the  Mit&ksharft  on  the  point 
submitted  to  them.  The  allotment  to  the  mother,  however,  is  by  Mit., 
Ciiap.  I.,  Sec.  7,  pi.  2  ss  (Stokes  H.  L.  U.  397),  put  on  the  same  footing 
precisely  as  timt  assigned  to  a  daughter,  in  which  it  has  nCTcr  in  Bombay 
been  contended  that  a  full  ownership  does  not  subsist ;  and  (/h.  II.,  Sec. 
1,  pi.  .'i  I,  .''2  (Stokes  II.  L.  B.436.)  use  the  analogy  of  the  complete  owner- 
ship arising  to  the  mother,  on  a  partition,  as  an  argument,  for  the  widow's 
sole  siicrexHlon,  when  no  son  is  left  to  share  the  property  with  her.  See 
tlie  Introduction  to  Book  II,  *'  Rights  and  Duties  arising  on  Partition.'* 
Hud  U(M)k  1.,  Ch.  II.,  Sec.  (>a,  Q.  6,  empra  p.  117. 

Q.  2. — Can  u  .son  and  his  mother  divide  the  family  proper- 
tv  between  themselves? 

.1  .—The  SAstra  dcclaros  that  if  sons,  after  the  death  of 
their  father,  should  divide  their  property,  a  share  of  it,  equal 
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to  that  which  is  taken  by  each  of  the  sons,  shoald  be  allotted 
to  their  mother. — Ahmcdnuijynr^  29th  Novemherj  1855. 

Authorities.— (!)  Mit.  Vyav./.  47,  p.  2.  /.  13  ;  (2)/.  26,  p.  2,1.9; 
(3)/.  4G,/).  1,  /.  0;  (4)/. 40,;?.  2,  /.  14  ;  (5)  /.  61, p.  1.  /.  7  [See  the 
precedinj?  question) ;  [6)  Mit.  Aclmra/.  12,  p.  1,  /.  4  ;  (7)  Vyav.  May. 
p,  175,  /.  8. 

Q,  3. — Three  sons  of  a  man  became  separate  and  received 
their  shares  of  the  common  property.  They  did  not,  however, 
set  apart  a  share  for  their  mother.  Can  the  deed  of  divisioa 
framed  by  the  sous  be  considered  valid  ? 

A, — The  deed  of  division  may  be  considered  valid,  but  the 
sons  should  be  obliged  to  give  a  share  to  their  mother. — 
RuiiKujhfn'ii,  12fli  Jun'j  1851. 

Authorities.— .1)  Mit.  Vyav.  /.  47,  p.  2,  /.  13;  (2)  /.  51,  p.  I,  /.  7 
{See  the  iirst  que^tion  of  this  Section)  ;  (3)  Vyav.  May.  p.  90,  /.  2,  3. 

Rkmark. — jSVeliitrod.  to  Book  II..  §  4  E..;>.  317,  antl  hUo pp.  354,357 

Q^  4. — In  order  to  recuvcr  the  amount  of  a  decree  passed 
in  his  favour,  a  man  has  attaclied  a  h')use  of  his  debtor. 
The  house  was  once  the  proptrty  of  the  debtor's  father.  The 
debtor's  mother  claims  the  remuval  of  the  attachment  from 
a  half  of  the  house.  »Sln?  alley's  that  the  house  was  once 
her  husband's  property,  and  that  she  tliercfore  has  a  right  to 
one-lialfof  it.  The  question  is,  wheiher  the  widow  of  the 
owner  of  the  house  has  aclaiiu  to  any  part  of  the  house  while 
her  sons  an^  still  living  ^  and  if  so,  to  what  extent  ? 

A» — A  son  after  the  death  of  liis  father  acquires  a  perfect 
right  to  his  property,  and  whih^sons  are  alive,  the  widow  hr.a 
no  claim  to  his  proj^tTty.  »She  (?aiinnt  thereft»r«^  claim  any 
share  of  the  liouse. — Surtif,  Wfli  Da'tmhrr^  ISV). 

All  nc)iuTiK». — V\av.  May.  Drlyabliaj^a,  p,  H3.  /.  7  (Stokes  H. 
L.  IJ.  yj  I  Vvav.  Mav..   Riii:ui;ina.  I).  171^   /.  0    StokiM   II.  L.  H.  ISlV 

Uem.vrk. — Thoii^Ii  till*  iiiothiT  caiiiiDt  olaiiu  a  paititiiin  of  tlir  house, 
still  mIu*  has  n  claim  to  iiiaiiiteiiaiu'o  oiu  of  the  family  property  {See  lu- 
troil.  to  Uook  II.,  ^  7  A.  1.  A.),  exteiuliii^'  in  amount  to  a  son's  share  \a).  It 
seems  necessary,  therefore,  that  her  rijihts  should  he  proteete*!  against 
the  ertulitors  of  her  .son  t»>  this  extent,  just  ns  th'>'»e  of  a  separated  brother 

Jff"  Stepmothers  aNo  have  a  elaim  to  maiutenane**  a;;ainst  their  step- 
sons, taking  the  paternal  or  aneestral  ("itat''.  2  Str    II.  I.  Ml 5. 
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would  be.  In  a  case  Ruttunchtuid  v.  Gholamun  Khan^  at  p.  447  of  the 
N.  W.  P.  Rep.  for  I860,  it  was  held  that  a  widow  of  cue  of  three  undivid- 
ed brothers  Las  no  such  right  to  a  share  of  a  bouse,  the  joint  property  of 
the  family,  as  to  prevent  an  effective  sale  by  the  surviving  brothers, 
and  Jivan  ▼.  Kasi  Ambiadas,  8  Uarr.  172,  was  decided  on  the  same 
principle  {a);  but  the  Shol&poor  S&stri  pronounced  against  the  validity  of 
the  sale,  which  moreover  was  by  one  brother  of  his  share  in  the  ancestral 
family  house  to  another  brother.  See  the  case,  cited  in  the  Introduction, 
page  335,  from  4  Beng.  L.  R.  72  O.C.  J.  (Mangala  Debt  et  al,  v.  Dinanath 
Base),  and  that  in  which  it  was  followed,  Gauri  v.  Chandramani,  In. 
]..  R.  I  All.  262.  Subject  perhaps  to  the  right  of  widows  to  residence, 
partition  of  the  dwelling  may,  it  seems,  be  claimed  and  enforced,  Hullo- 
dhur  v.  Ramnath,  I  Marsh.  35. 


SECTION  3.— BETWEEN  REMOTER  RELATIONS. 

Q,  1. — One  of  two  brothers  left  the  country  and  died  40 
years  ago.  His  son,  who  grew  up  in  the  house  of  his  mater- 
nal uncle,  claims  from  his  paternal  uncle  a  share  of  his  move- 
able property. 

A. — He  cannot  claim  a  share  of  whatever  his  uncle  may 
have  acquired  by  his  own  labour,  without  using  the  claimant's 
father's  means  for  its  acquisition. — Poona,l8th  OdoberjlS-io. 

Authority.—*  Viramitrodaya  /.  177,  />.  1,  /.  6,  jS^e  Introd.  to  Book 
II.,  §  'A  A.  Rem.  1,  supra,  p.  295. 

(3.  2. — A  pattTual  uncle  and  a  nephew,  who  were  united 
in  interests,  agreed  to  an  unequal  division  of  property  be- 
tween them.     Can  they  do  so? 

.1. — If  the  nephew  has  taken  a  small  share  of  the  property 
from  lii.s  micle  and  given  him  a  deed  of  acquittance,  he  is  at 
lilnTty  to  do  so.  Ordinarily  he  is  entitled  to  an  equal  share 
witli  his  uncle. — AhincdniKjtjur^  30lh  Dt*c€mht\r^  1846. 

ArTiioKiTY. — ♦  Viramitrodaya,/.  177, p.  1,  I*  6,  Set  Introd.  to  Book 
II.,  §  3  A.  Keiii    1,  SHpra  p.  2!^5. 

('/)  A  ui(lo\^  having  bued  a  niortga{;ce  from  her  son  for  a  declaration  of 
htr  ri^'ht  as  a;:uinst  the  mortgagiul  pro|)ert)  to  maiutenance  and  recoup- 
TiK'iit  of  her  dau};iiter*N  marriage  e.\pente«,  it  was  held  that  she  might 
uiitUr  her  •^i'lural  piaycr  fur  relief  l>e  awarded  the  amount  to  i\hich  un 
th(>c  H(-(-(iuiit^  she  MJiould  he  found  entitled.  6*.  Kistorini  DoBSte  \. 
.V'  U«;<  I. nil  lUitt  ri  at,  1?  C.  W.  R.  4:\2. 
.'.0 
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Q„  'i. — Two  brothers  separated,  but  did  not  divide  their 
moveable  and  immoveable  property.  Can  the  son  of  one 
of  them  file  a  suit  for  a  share  of  the  common  property  ? 

.1. — Yes,  he  can.  The  property,  ac(juired  during  the  time 
when  the  family  was  united  in  interest,  must  be  divided  into 
as  many  shares  as  the  number  of  brothers  owning  it.  If  one 
of  them  is  dead,  his  share  can  be  claimed  by  his  son  and 
gi*andson. — liainaijhirnj^  20///  Jaunanj,  1846. 

AuTiioiUTY.— *  Viramitroilayn, /.  177,  ;>.  1,  /.  /,  &Ve  lutrcxl.  to  Book 
II.,  §  3  A.  IWin   1,  Suprn,  p.  2J^5. 

Kkmakk. — A  question  of  liniitntioii  or  ])rcscriptiou  would  now  in  some 
rast's  arise  uihUt  Krir.  V.  of  lS27»  ft»<l  the  successive  Limitation  Acts 
ilimn  to  Act  XV.  of  1^77  [n,.     Sec  Introtl.  to  r>k.  11.,  Separation. 

Q.  Im — z\.  deceased  pers»»n  left  s(*ven  sons,  of  these  three 
arc  alive  and  four  dead.  Of  tliuse  that  died,  three  have  loft 
one  son  each  and  the  l''»urth  no  sun.  The  deceased  father's 
pn.'jxrty  consists  «if  one  house  only.  How  should  each 
of  lliL'se  Suns  l)c  allowed  t<»  share  in  the  patrimony  ? 
V.M\  llio  slinre  of  tlu*  hn-lher  who  died  without  leaving  a  sou 
be  claiijU'dby  all  the  bnlhurrs  ?  Can  the  sons  of  the  brothel's 
ju'eviously  deceased  elalin  the  share  <.»f  the  bn^ther  who  has 
ni'W  (lied  y  If  >i>j  lu»w  sliuild  each  bo  allowed  to  sharo 
\\\  ll  . 

.1. —  Jt  aj)|)ears  ilmt  the  lather  »lied  leavinpc  seven  sons 
and  th:it  one  of  them  died  and  has  l(fl't  no  sons.  His  sharo 
slmuld  be  e(|u;il!y  divided  by  the  survivin;^  brothers  and  the 
tbree  sons  of  till' deeia^iid  brothers.  Tlie  h<iusc  shouhl  be 
r-Mii  idrn-d  divided  into  six  shares,  and  imv.  share  should  be 
rt    -i/ned  l«»  ciii'li  nn  i!d)er  of    tho   f;nriily.  —  Hr^ifr/t^    7lli  Stp» 

Ai  rnni{iiii.>. — .  1/  ^bt  V\hv.  /.  .'lO.  /;.  1,  /.  7  S'e  I5k.  11., 
riiiip  I  .  Sn*.  l.(J  I):  '"2}  \  ir:iiniiriHl;i\a.  /".  177.  f,  1. /.  fi  (iS>^  III- 
iioil.  to  I'lii  U  II  .  :^  :'i  A.  Uriii    1 ). 

i/f    Ai-roiiliii.:  (tHlu  lliiHii'i   l.av\.   ilic    ii;:lit  t«)  lii  niaui)  a   partition    uf 

.iin|n  it\     >'il»  1\    jij--'s  «il  rtiiitiiiUi  ->    lliiuii/li  foiii   ..I  Ih  lalluilN  ol'    pt-rM>ll<« 
.•I.   .i  lit    .Hill       »■.  ..  ■■!  ..'.       it'.     .  Mil  I   \'t   Ir..  I.  .''   ■/■■'•.     f:,'ii.:.h     \'iff..if 
'      /     1"  r  .         II     '       'Ml  'I     II     I       .  ". 
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K  KM  ARK — The  son  of  each  of  the  predeceased  brothers  succeeds  to 
his  father's  share.  See  Gungno  Mull  v.  Bunseedhur,  1  N.  W.  P.  R.  7^^ ; 
Unljeetsing  v.  Sheomunook  Sing,  I  Calc.  Sel.  R.  TiD ;  Dchi  Parshdd  et  al  v. 
Thdkur  Dial  et  al.  In.  L.  R.  1  All.  105 ;  Bhimul  Doss  t.  Chootiee  hall. 
In.  L.  R.  2  Calc.  379,  referring  to  Katama  Natchiar  ?.  The  Rajah  of 
Shivagunga,  9  M.  I.  A.  at  p.  Gil. 

V-  '^. — Two  brothers  paid  money  in  equal  proportions, 
and  received  a  house  in  mortgage.  They  subsequently  died, 
one  leaving  a  son  and  the  otheragmudson.  Unequal  portions 
of*  the  house  had  however  passed  into  their  possession,  and 
tlu'  (juestiun  is  whether  or  not  each  party  has  a  right  to  an 
eipial  share  ? 

A. — Each  has  a  right  to  an  equal  share,  and  the  heirs  of  the 
mortgagees  may  divide  it  so. — Ahtnednngrjury  8lh  Maij,  1851. 

At  TiiOKiTiKs. — (1)  Viramitroilaya,  /.  177,  p-  1,  /•  6  {See  lutrod.  to 
lU>ok  II.,  §  :i  A.  Rem.  1);  (2)  Vyav.  May.  p.  89,  /.  2;  (3)/j.  1G9,  /.  6  ; 
{\   p.  171./.  r,;  (5)/).  9fi, /.  2. 

CHAPTER  HI. 
^lANNKR  AND  LEGALITY  OF  J^ARTITION. 

SECTION   I.— DISPOSAL  OF  NATURALLY  INDIVISIBLE 

PROrEUTY. 

\K   1 . — Can  a  village  held  on  Inam  tenure  bo  divided  ? 

.1. — Any  proj)erty,  which,  if  divided,  would  not  yield  equal 
jMntit,  may  be  enjoyed  by  each  of  the  co-sharers  in  rotation 
r<  r  a  certain  fixed  period. — Dhanrtiry  Mth  Scptcmhn',  1852. 

Al'  riiouiTY. — Vivadnhhaii^iruava,  in  the  (Chapter  called  Indivisible 
l'ro|MTly. 

lU.M.MiKH— 1.  The  questiou  is  too  general  to  admit  of  an  cxaet 
aiisutr.  Font  is  not  clear,  of  what  nature  the  Inam  grant  wui.  Usually 
Inaui^,  wliioli  are  merely  tax-free  property,  or  which  consist  in  the  Go- 
\trium  nt  ^hllre  of  the  produce  of  the  land,  are  divisible  cither  by  an  actual 
.ippoitionin^  of  the   laml  or  by  a  division  of  the  prwluct?  (a). 

2  In  one  ease  the  Sadar  (\mrt  of  the  N.  W.  Provinces  ruled  that  a 
partition  mijK'ht  Ik*  refu?ied  where  it  would  be  obviously  detrimental  to 
thr  iiitiTCHts  of  thr  sharers  resisting  it.  Durbaree  Si»gh  et  al  v.  Saligrnm 

'1  Scr  Rurfc  Bhutlr  V.  Rooftshunkur  et  al,  2  Borr.  730  ;  Shih  Naraim 
li  :t^  \.  Hnnt  \uihee  Bose  et  al,  9  C.  W.  R.  87  C.  R.  See  Bk  I..  Ch. 
11  .  Sr    (i  A.  Q    S. /»    127. 
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ef  al,  N.  W.  IV  Hi'\.  Dec,  IS52,  p.  271  ;  but  tliiH  \%  uot  supported  by  the 
Hi  11(1  Q  authorities  ;  and  \y\\en  a  partition  lejjrally  claimed  it  objected  to 
«»n  the  (rrouuil  of  inconvenience  some  more  ronvenient  method  of 
(lintribntion  must  be  >hown  by  the  objector,  ^ummun  J  ha  ei  al\,  Bkoopmi 
J  ha  et  al,  ISC.  W.  R.  4V^.  Partition  of  a  Court-yanl,  advisedly  reserrcd 
for  common  enjoyment,  was  refused.  Gopala  Achyarya  ? .  Keikav  Daje, 
S.  A.  No.  240  of'lSTf;.  Bom.  11.  C.  P.  J.  F.  for  IS76,  p.  244. 


Q,  2. — One  of*  three  brothers,  who  lived  as  members  of  an 
undivided  family,  died.  Can  his  widow  sue  on  behalf  of  her 
son,  who  is  a  minor  under  her  protection,  for  a  share  of  the 
family  property  ?  and  can  the  idols  be  divided  ? 

A. — Tlio  woniiin  cannot  claim  a  share  of  the  property,  iin- 
U'.^'t  it  h('  shown  that  her  brothers-in-law  aiv  likelv  to  de- 
fraud  hiT.     Tlic  idols  may  I.k'  divided  as  any  other  property.— 

At  THOKiTii  s. —  1)  V\av.  May.  ;».  1*27,  /.  7;  •.-)  Vi\ajlabhangarruiva; 
(J)  Viramitrodava.  f.  1^1,  ;>.  2./.  \f\.Ser\\k.  II.,  Chap.  I.,  Sec.  1,  Q.  7\ 

Kkmahks. —  1.  Thf  mother  ran  sue  for  a  division,  under  the condi- 
tiiMi"  statrd,  if  >hf  is  thi*  «;nardian  of  her  son.     ^''e  Introd.    to  Rook  II., 

p  ;;'».{. 

-.     The  euNtoni  rtL'aithii;;  fiiniilv  '  idt>!s"  it  statctl  to  he  as  folloirs  : — 

('/    If  their  is  only  ont-  iinatrt*,  it  is  pivt-n  to  the  eldest  son. 

i/y^  If  llnTe  art*  sfveral  iniur;i'!<.  thr  ehlest  son  reeeivi's  the  princi]>iil 
idol,  and  the  rc^t  an*  di>iih'd. 

If  prop»rt\  has  bctii  drdiratrd  to  a  family  id<d,  the  nu'mbers  are  enti- 
t]rd  to  \\or>hij>  and  t-iki*  the  enudnnirnts  in  rotation.  See  Introd.  to 
pM)ok.  II.,  ;*.  .'J.V.>. 

<^.  *). — Two  brolhrrs  ])ns<('ss  a  ])ro|)rii"tarv  ri«Tflit  to  a  well 
mid  ii<('  tln'  water  to  irritrate  their  n'siM'ctive  iirlds  by  turns. 
Can  till'  rJLrht  of  on**  brother  to  a  hnlf  of  the  well  be  sold  in 
piiyment  nf  his  debts? 

A. — Tlie  well  iMnnot  be  sold,  the  debtor  havin^^  a  right 
only  t«»  u^e  it  in  his  turn.  A  well  nr  door,  which  is  tho 
enninion  property  «»f  a  family,  and  which  canuut  be  divided, 
e:iM  (.nly  be  u-eil  by  thnse  who  have  tho  limit (m1  enjoyment 
i»f  it. — A/iiii'ffnnii'tiir,  IIV//  l)i  r,in},ci\  isril. 
AiTHDiciTiKs.— (li  V\av.  May  //    12/i.  1.  r>:    - 

Olhri  thing's  txruipt  from  partition  liavf  hfcn  ennnirrated  by  Alanu  :  — 
"  (  lotln^,  \rhicli'^,  ornanimts.  pnpared  food.^^atrr.  wonivn.  ^'ucritieos 
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niwl  pious  acts,  ok  well  as  the  comnion  way,  are  declared  not  liable  to 
tlistribntioii.''  (Borradaile,  May.,  Chap.  lY.,  Sec.  7,  p«ra.  15  (Stokes 
II.  L.  B  77). 

(2)  Vyav.  May.,  p.  127,  /.  1  :— 

**  Brihaspati  :  They  by  whom  it  is  affirmed  that  clothes  and  the  like  are 
indivisible  have  not  proved  that  the  collected  wealth  of  opulent  men, 
their  vehicles  and  ornaments,  shall  not  be  divided  (a) ;  property,  held  in 
coinmun,  (would  be)  unemployed,  for  it  cannot  be  given  to  one  (in  ex- 
clusiuu  of  another)  :  therefore  it  must  be  divided  by  (some  mode  deduced 
fioin)  reasoning  {b) ;  else  it  would  be  useless.  By  the  sale  of  clothes  and 
ornaTnents,  on  the  recovery  of  a  written  debt,  by  compensating  the  dress- 
ed food  with  (an  equal  allotment  of)  undressed  grain ;  an  (equitable) 
partition  is  made.     Water  drawn    from  a  (single)  well  or  pool  shall  be 

tnk(Mi  by  turns A  bridge  and  a  field  shall  be    shared  (by 

ro-hcirs)  in  due  proportion.'*  Borradaile,  May.,  Chap.  IV.,  Sec.  7,  para. 
'J2  (Stokes  II.  L.  B.  78). 

Kkmauk. — When  it  is  said  that  the  water  of  a  well,  cannot  be  divided 
the  incunin^  is  that  it  cannot  be  distributed  like  land  or  money.  But  the 
o\vnerslii|>  admits  of  h  mental  division,  to  which  effect  is  given  by  an 
a^reenunt  to  use  the  (jdiysically)  undiiided  thing  in  turns,  and  if  the 
terms  of  the  partition  in  this  case  were  that  each  brother  should  take  the 
water  by  turn  for  the  irrigation  of  particular  fields,  each  acquired  a  distinct 
property  transferrable  along  with  that  in  the  fields  to  be  irrigated  (as  thus 
onlv  could  it  be  made  available),  and  saleable  in  execution  of  a  decree 
alonir  with  the  fields  themselves.  As  to  the  needlessness  of  a  partition  in 
spe(  ic  to  coustitute  separate  property,  &c..  See  the  Introduction,  pp.  334, 

(J.  \. — Certain  brothers  divided  all  their  property  except- 
ing a  wtll^  li  privyi  and  a  compound.  It  appears  that  no  par- 
tition  can  hv  made  in  regard  to  the  former  two,  but  that  the 
latter  may  be  divided,  though  not  without  inconvoniouce, 
by  building  up  a  wall  in  the  middle.  The  question  is, 
wlii'tlier  or  nut  it  should  be  divided  ? 

-1. — It  i.s  not  necessary  to  divide  a  well,  a  privy,  and  a  com- 
pound. ThcTO  are  rules  which  forbid  the  division  of  such 
|»i-o|)rrty. — roona,  I8//1  July,  1851. 

a    The  translation  of  the  second  line  ought  to  run  thus : — 
"  Tliey have  not  considered,  that  the  pro])erty  of  opu- 
lent men  may  connist  of  clothes  and  ornaments  and  such  profierty.'* 

//I  Vukt>ii.  "  by  (some  moile  deduced  from)  reasoning.**  may  be 
lieiter  trnusKited,  **  according  to  (the  rules  oO  equity.'* 
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AuTiioRiTiBS. — See  the  preceding  Question.  Vyav.  May.  p.  126,  /.  5, 
Stokes  II.  L.  B.  87. 

Remarks. — 1.  A  comiK)und  may  be  divided  under  ordinary  circum- 
stances. If,  however,  in  this  case,  the  '  inconvenience'  arining  from  its 
division  wouhl  be  of  such  a  nature  as  to  diminish  or  impair  the  righU  of 
one  of  the  co-heirs,  t.  e.  prevent  his  using  the  compound  for  its  intended 
purposes,  then  it  must  be  used  by  all  in  common. 

2.  Tins,  as  all  similar  cases,  must  be  decided  according  to  the  rules  of 
equity.  

SECTION  2.--DISP0SAL  OF  PROPERTY  DISCOVERED 

AFTER  PARTITION. 

Q.  1. — A  hoard  of  treasure  was  discovered  in  an  ancestral 
house  which  was  pulled  down.  The  treasure  was  not 
divided  bet  ween  the  cousius  twice  rcinoved.  The  cousins  had 
become  separate  40  years  ago,  when  the  house  was  assi^- 
od  to  one  of  them  as  a  part  of  his  share.  The  hoard  was 
found  in  this  house,  and  the  question  is,  whether  the  other 
cousin  should  have  a  share  of  it  ? 

A, — \Vhencver  any  ancestral  property  is  discovered,  it 
should  be  divided.  The  treasure  should  therefore  be  divided, — 
Pocnia,  lifh  July,  18^)0. 

Ai'TiioRiTV. — Vvftv.    M:iv.  v.  12y,   /.   1  : — 

"Mann;  \Vhen  any  common  property  whatever  is  brought  to  light 
after  p:irtition  has  been  effeetcd,  that  is  not  considered  a  (fair)  partition  ;  it 
must  even  In;  made  again.''  (Borradaile,  May.,  Chap.  IV.,  Sec.  7,  {mra. 
2f),  Stokes  II.  L.  n.  7^.) 

REMARKS. — 1.  The  answer  is  right,  supposing  it  can  be  proved  that  the 
treasure  was  concealed  by  an  ancestor  of  tlu*  now  divided  chiimanls.  At 
to  the  disposal  of  treasure  trove  in  genenil,  See  Vyav.  May.,  Chap.  VII., 
para.  10,  Stokes  II.  L.  B.  131  ;  YajnavalkyK  I..  M4,  :<0;  NArada  Pt.  II., 
Cli.  VI.,  SI.  (i-S.  Buried  or  sunk  property  belongs  to  the  Government 
which  should  allot  onc-si.vth  to  the  finder.  Property  found  in  the  road  is 
to  be  returned  to  the  owner,  less  one-si.vtii  for  the  (iovernmcnt,  of 
whi«*h  oue  fourth  should  be  given  to  the  finder.  Ouiissitm  to  inform  is 
punishable  by  fine,  Q.  (U  MS,  Surat,  15/A  June,  1^15. 

*J.   For  the  present  law.  See  the  Treasure  Trove  Art  VI.  of  IH7**. 

<^.  2, — There  an^  three  brothers.  i)i\v  of  them  claims 
a  .share  of  cort.iin  iiinnoveable  |)roperty  un  t lie  j^round  that  it 
wa^  n<.»t  divitled  alouir  with  the  rest.     The  otlier  brotliors  do 
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not   prove   that  the  property  was  divided.     How  should  the 
(|iicstion  be  decided  ? 

.1. — If  the  fact  of  the  division  bo  iu  dispute,  the  whole 
of  the  property  may  bo  redivided.  If  the  fact  of  the  division 
of  a  part  of  the  property  is  agreed  to,  tho  undivided  portion 
ouly  may  be  divided. — Rutnagiree,  6th  Marchy  1856. 

AirTiioRiTiEs.— (1)  Vyav.  May.  p.  129,  /.  1 ;  (2)  p.  128,  /.  2;  (3)  p, 
I3:J,  /.  1. 

Rrmark. — Sec  the  preceding  question  and  tlie  Introduction.  The 
first  proposition  in  the  Sastri*8  answer  is  laid  down  much  too  broadly.  A 
wurc  dispute  will  not  entitle  any  separated  member  to  claim  a  repartition. 
See  Colcbrooke  Dig.,  IJk.  V.,  Ch.  VI.,  Text  378. 

Q.  3. — Each  of  the  members  of  a  family  received  his  share 
of  a  Vritti  (a),  which  was  divided  among  them.  The  actual 
cxtout  of  the  laud,  however,  was  subsequently  found  to  be  in 
excess  of  that  taken  as  the  basis  of  tho  partition.  Should 
the  excess  bo  divided  among  the  sharers  ? 

A. — Any  new  property  discovered  after  tho  partition  of 
tlie  known  property  of  a  family  should  be  divided  among  the 
sharers. — Vhanuar,  10/ A  Fchniarij,  1852. 

Authorities— (1)  Vyav.  May.  p.  90,  /,  2;  (2)  p.  90,  /.  6  ;  (3)  p. 
I J8,  /.    L>;  (1)  p.  V2Q,  I  \  (See  Bk.  11.,  Chap.  111.,  Sec.  2,  Q.  1).  . 

(>.  1. — A  man  had  three  sons.  The  oldest  of  them  gave 
a  \vritin<r  to  his  father,  engaging  that  ho  would  not  commit 
any  fraud  in  regard  to  the  money  and  jewels  given  by  him 
to  his^nother.  Tho  property  was  estimated  at  Rs.  3,000. 
The  father  is  now  dead  and  the  eldest  son  has  run  away, 
lV(»perty  valued  at  1,200  Rupees  only  has  been  discovered. 
The  setond  .sou  i.s  in  league  with  tho  eldest.  The  third  son 
i^  a  minor.  Thuir  mother  claims  tho  whole  of  the  property 
wliicli  has  been  discovered  on  the  ground  that  her  husband 
<jav(»  it  to  her.  The  question  is,  how  should  tho  property 
n<'\v  discovered  and  that  which  may  hereafter  be  discovered 
l»c  divided  ? 


n\  l^uiiil.  ur    hiTeditarv    prop<»rty,    or  oflScf,  which  i»   the  niCMns  of 

•  ')  ivt'iit  c  of  a  fiimilv. 
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A. — It  is  illegal  for  a  man  to  give  his  whole  property 
to  his  wife  in  disregard  of  the  claims  of  his  sons.  The  pro- 
perty should  therefore  be  divided  into  four  shares,  of  which 
one  should  be  allotted  to  the  mother  and  three  to  the  three 
sons. — Poona,  10th  September,  1853  (a). 

Authorities.— (1)  Mit.  Vyav./.  69,  p,  I,  /.  4  ;  (2)/.  51,  p.  1,  /.  7. 

Remarks. — 1.  If  the  property  hud  been  acquired  by  the  father  himself, 
he  would.  According  to  the  ruling  of  the  Bombay  II.  C.  (See  above,  page 
381)  be  at  liberty  to  dispose  of  it  at  his  pleasure,  and,  in  this  case,  the 
donation  to  the  widow  would  be  legal,  if  it  could  be  proved. 

2.  The  Sustri*s  opinion,  that  each  of  the  sons  is  to  have  a  share,  even 
the  eldest,  who  ran  away,  is  not  quite  correct.  For,  though,  according 
to  the  Mitakshara  and  the  Viraniitrodaya,  fraud  practised  by  one  of  the 
co-sharers  does  not  disqualify  him  from  receiving  a  share  {See  Introil. 
pp.  307«  303),  still,  it  would  seem  that  he  ought  to  be  held  liable  for  any 
ascertained  portion  of  the  share  which  he  might  have  made  away  with. 
Hence  the  absconded  son  ought  not  to  receive  a  share  of  the  Rs.  1,200, 
since  the  Rs.  1,800,  which  he  must  be  supposed  to  huve  made  a\vay  with. 
amounts  to  more  than  his  own  share. 

3.  The  liability  of  the  fraudulent  coparcener  to  make  good  any  ascer- 
tained portion  of  fraudulently  concealed  pro|M?rty  is  laid  down  explicitly, 
Mit.,  Ch.  I.,  Sec.  f),  paras.  1—3,  Stokes  II.  L.  li.  40| ;  MayAkha,  Chap. 
IV.,  Sec.  7,  para.  21,  Stokes  II.  L.  H.  7^.  The  rule  extends  to  fraudulent 
or  unjustifiably  extravagant  e\i)enditure  during  the  state  of  union.  St*e 
Colebrooke  Dig..  Dk.  V.,  Chap.  VI.,  Text  373. 

4.  In  regard  to  the  last  point,  it  ought,  however,  to  be  borne  in  mind 
that  a  proportionately  large  expenditure  on  the  part  of  one  brother  ought 
to  be  prove«l  to  have  been  clearly  'dishonest.*  Otherwise  it  cannot  be 
deducted  from  his  share.  The  Viraniitrodaya,/.  220,  p.  2,  /.  5,  says  on 
this  point: — 

*•  In  order  to  show  that  (one  brother)  ought  not  to  say  of  the  (other) 
*  lie  has  consumed  (too)  much,  wliiUt  we  \\ere  undivided,*  and  that  the 
king  ought  not  to  allow  (the  others)  to  take  vbaek)  that  uliieli  may  have 
been  consumed  (in  excess  of  his  portion  by  one  oftheni\  the  same  (author 
Kat\uyana)  ^ays :  '  lit*  shall  certainly  not  cause  to  lie  paid  back  pro- 
pei*ty,  which  the  brotliers  consumed,  while  living  in  union.*  The  bearing 
(of  this  text  is)  that  enjoyment  (of  the  eonunon  property)  in  une(|Ual 
proportions  cannot  be  forbidtlen,  beeaus(>  it  is  una\nidable.** 

The  same  remark  applies  to  the  Necond  son,  if  it  can  be  proved  that  he 
really  partieipat4'd  in  the  framl. 

■a^  A  >innla!  answer  \^a^  incn k:*\  iioni  Ixuftmfih'rrif,  "ijth  Orthirr, 
I8M 
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The  ^jropor  division  of  the  recovered  Rs.  1,200,  therefore,  seems  to  be 
one  in  eqnal  shares  between  the  mother  and  the  minor  son. 

').  In  regard  to  property  in  excess  of  the  Rs.  1,200  that  might  be 
tliseovered  afterwards,  siich  property  ought  in  the  tirst  instance  to  be  used 
to  make  up  the  full  shares  of  Rs.  750,  to  which  the  mother  and  the 
minor  were  originally  entitled.  Afterwards  only  the  rights  of  the  two 
frjimlulcnt  coparceners  can  be  taken  into  account.  Members  of  an  undi- 
vided Ilmdil  family,  making  partition,  are  entitled  as  a  rule  not  to  au 
aeeount  of  |mst  transactions,  but  to  a  division  of  the  family  property 
aotujilly  existing,  Lnkshman  Dada  Naik  v.  Ramachandra  I)ada  Naik,  In. 
L.  R.  1  Bom.  5^1.  In  Davlatrav  v.  NarayanraVy  R.  A.  No.  T)  of  1875, 
Horn.  II.  C.  V.  J.  V.  for  1877,  p.  17'>,  it  is  ruled  that  the  principle 
applies  generally  to  a  managing  member.  He  is  not  in  the  absence  of 
fniutl  or  wanton  extravagance  to  be  made  answerable  for  every  item  of 
expenditure,  nor  on  the  other  hand  to  receive  credit  for  famdy  debts 
paid  by  hiin  as  an  addition  to  his  own  share  .on  a  partition.  See  the 
Introihu'tioii,  *  Rights  and  duties  arising  on  Partition.' 

f).  The  several  members  may,  however,  enter  into  agreements  with  each 
oIIrt  for  the  e\i)einliture  on  joint  purposes  of  their  separate  pntporty. 
S»e  Mnifusrumi  Ctttundan  et  al  v.  Subbiramaniyn  et  «/,  1  M.  II.  C.  R. 
311,  and  such  expenditure  mutt  of  course  be  allowed  for  in  a  subsequent 
purtitiou. 


SIXTION  3.— LEGALITY  OF  PARTITION. 

i^.  1. — A  father  divided  his  property  between  Lis  two 
.<nns.  They  then  executed  a  deed  of  separiitiou  which  coii- 
timnil  to  be  rcsjx'cted  fur  about  S  years.  Afterwards  tho 
latih  r  executed  a  doeiuiieut  in  favour  of  one  of  his  sous  in 
tlif  absenct?  of  tlie  otlier,  modifyiug  the  terms  of  the  deed. 
Has  tlie  father  autliority  to  do  so  ? 

A. — J t  appears  that  certain  property  was  first  set  apart 
for  the  luaiiiteuance  of  the  father  and  mother,  and  tho  rest 
(lividtcl  between  the  sons.  Tho  father  cannot  therefore 
iiinlity  the  terms  of  tho  deed  of  separation  without  the  con- 
si  nt  of  both  his  sons. — Poouay  \oth  Stjttnnhvr,  1845. 

Ar  riiouiTiKS. — [*\)  Mann  IX.,  47  : — 

"  Once  li  the  jiurtition  of  an  ndieritancc  made  ;  onee  is  a  damsel  given 
III  III  .rmje  ;  and  onee  docs  a  man  say  *  I  j?ive  *  :  these  three  are,  by 
ro.).l  :ii.  II.  done  once  for  all  (and  invariably)." 

"  Kulluka's  gloss:—*  A  partitiou  of  the  wealth  l>elonj,nnj?  to  thefuthci 

:.i 
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and  others,  wliich  has  btcn  made  by  brothers  according  to  /air,  is  made 
once  only,  and  cannot  again  be  changed.'  '* 

(♦  2)  Viraraitrodaya./  223,  ;>.  2,  /.  8  :- 

'*  But  what  lias  been  said  by  Manu,  *  Once  is  the  partition  of  an  inhe- 
ritance made' &c.,  that  (applies  to  cases)  where  there  is  no  ground  for 
annulling  that  (partition)/' 

Remarks.— 1.  The  answer  is  right,  if  the  first  partition  had  been 
matle  in  accordance  \vith  the  law,  that  is,  in  due  pro|)ortions»  or  by  mu- 
tual assent.  See  the  Smriti  Chandrika,  Ch.  XIV.,  para.  7  ;  Ch.  XV,, 
|)ara.  4  ;  Mootoorenfjndnchellnsdmy  v.  Toombayasamy  et  al^  M.  S.  D.  A.  R. 
for  184(»,  p.  27;  and  Gorind  Wisicanath  v.  Mahadfijee  Sarayan,  1  Bom. 
S.  D.  A.  U.  \G7. 

2.  A  f^e^h  partition  cannot  be  claimed,  when,  though  the  original  divi- 
sion was  ecpial,  su]>(Tvcning  circumstauces  have  made  the  shares  unequal  io 
value.  But  if  one  of  the  divided  coparceners  has  lost  part  of  his  share, 
through  the  wrongful  net  of  another,  he  may  recover  damages,  Rango 
Mmrcd  v.  Chinto  Ganesh  rf  ul,  S.  A.  No.  2U7  of  1S7K  Bom.  II.  C.  P.  J. 
F.  for  187(3,  p.  74. 

Q.  2. — A  mau  posscsacs  some  bouses  and  shops.  Of 
tiiese,  all  the  shops  and  one  house  were  given  by  him  to  his 
three  sons,  who  live  separate  from  him.  The  father  has 
filed  a  suit  for  the  recovery  of  the  property  in  the  possession 
of  his  sons.  The  property  was  acquired  by  the  father 
himself.     Can  he  claim  it  ? 

A. — Xo  sooner  is  a  s«»n  born  than  he  acquires  a  rip^ht  to 
his  father's  property,  but  if  he  wishes  to  have  a  share  in  his 
father's  pnip  rty,  he  cannot  have  it  unless  his  father  is  will- 
iug  to  give  it  to  him.  If  the  father  is  very  old  or  of  a  bad 
character,  his  son  has  a  right  to  insist  upon  a  division  of  his 
jjr(»perty,  even  though  the  lather  is    unwilling. — IJharwar, 

ArTiioiiiTiKs.— (I)  Vvav.  May.  p.  91,  /.  *? ;  'Jiyr  91,  /.  7;  5!pe  the 
prtTcdini^  case. 

Hi'MAKK. — The  SAstri's  answer  is  not  to  tin*  point.  If  the  father  had 
really  nindc  a  diviiiion,  and  if  the  division  hud  been  made  according  to 
the  law,  i.  f.  under  the  ohserviincc  of  the  rules  detailed  above,  or.  with 
the  eonwent  of  all  parties,  even  aj^ainst  those  rules,  it  stands  good.  At 
to  the  relation  of  the  passn<:e  in  the  Mitakshani  corre«])onding  to  that 
■.  IJorradHile,  Vyav.  May  ,  Chap.  IV..  See.  4,  para.  7,  Stokes  II.  L.  B. 
49.    jpioted    1>\    the   SaMri  Coleb.  Mit..Chap   I  .  St-c  2.  |Mira.  7,  Slukei 
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JI.  L  B.  :i78.)  and  to  Sec.  5,  paraa.  8,  11,  (Stoket  H.  L.  B.  60,  62), 
ri'fcrcnce  may  hv  maile  to  Ndgalinga  Mudali  v.  Subbiramaniya  et  al,  I 
M.  II.  C.  R.  77,  and  to  Bk.  II.,  Ch.  L,  Sec.  2,  Q.  2—8,  supra,  p,  373  if. 

Q.  3. — The  commuu  property  of  two  brothers  amounted 
to  30,000  Us.  One  of  them  obtained  a  Firikhat  from  the 
yoiingiT  brother  by  offering  him  about  7^000  Rs.  in  full 
payment  of  his  share.  A  part  of  it  was  paid,  but  in  con- 
soqucnco  of  the  non-payment  of  the  rest^  the  younger 
brother  filed  a  suit  against  his  brother  to  oblige  him  to  pay 
a  moiety  of  the  whole  property.  Is  this  in  accordance  with 
the  Sastras  ? 

A, — When  a  pei'son  thinks  himself  able  to  acquire  pro- 
perty or  is  otherwise  unwilling  to  take  his  share,  it  is 
directed  that  a  small  portion  should  bo  given  to  him  at  the 
timeofhi.s  separation.  It  is  also  enjoined  that  the  Sirkar 
should  prevent  the  person  whose  claim  has  been  thus  com- 
pounded from  making  a  further  demand  afterwards.  The 
younger  brother  therefore  can  only  claim  what  he  agreed 
to  receive  at  the  time  of  writi4|g  the  Farikhat.  His  claim 
to  a  moiety  is  not  proper. — Tanna,  2Sth  July,  1849  (a). 

Ai  TiioRiTiEs. — (1)  Vvav.  May.  p,  134,  /.  I  : — 

*'  Tlic  snmc  author,  with  reference  to  one  separated  by  his  own  wish, 
and  afterwards  ilispntin;^,  says :  If  he  subsequently  dispute  a  distribution, 
which  was  made  with  his  own  consent,  he  shall  be  compelled  by  the  king 
to  ahitU'  by  his  share,  or  be  amerced  if  he  persist  in  contention.'*  (Borrm* 
dailf.  May.  Chop.  IV.,  Sec.  7,  para.  38,  Stokes  II.  L.  B.  83.) 

(♦J    Mit.  Vyav./.  52,  p.  1,  /.  13:— 

'*  SoiDcthin^  is  here  added  respecting  the  residue  of  a  general  distribu- 
tion of  the  estate  (b). 

"  I'fftcts  which  hare  been  withheld  by  one  co-heir  from  another,  and 
\%hi('h  are  (hscovered  after  the  separation,  let  them  again  divide  in  equal 
shares  :  this  is  a  settled  rule.**  (Colebrooke,  Mit.,  Chap.  I.,  Sec.  9,  para. 
1,  Stokes  II.  L.  B.  404.) 

UnMARK.— The  §us»tri*s  answer  is  not  quite  to  the  point.  If  the 
\  oil ii^er  brother  aj^reed,  knowing  or   having  the  means  of  knowing  the 


((i\  A  siinihir  answer  was  receifetl  from  Khandesh,  I7/A  February,  1854. 
( f>    The  trnnsUtion  of  the  first  sentence  ought  to  run  as  follows  : — 
"  Now  ^oniethinp  is   declared  which  is  a  supplementar)    (rule  to   be 

nhstrveci'  nt  all  Partitions.'* 
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fucts,  to  an  unoqiini  division,  then  it  liolds  good  (Auth.  1).  If  he  was 
induced  to  consent  to  it  by  fraudulent  rc|)rc»entation$,  then  he  is  not 
hound  by  bis  a<>:reemcnt  (Auth.  2).  See  also  Introd.  ^  4  r.  and 
Uemark,  pp.  319  &c. 

Q,  4. — Four  brotliCM's  divided  their  iutcrc»ls.  The  share 
of  a  certain  piece  of  Luid  which  one  of  them  received  was 
attached  l»y  Government.  He  therefore  claims  a  new  share 
of  tlic  land  in  jjossession  of  his  brothers.     Can  he  do  so  ? 

.1.— No.— M'^jvcv/r,  Ut/t  April,  1849. 

AuTJioKiTY— Mnnu  IX.,  47  {See  I?ook  II.,  Cbap.  III.,  Sec.  3,  Q.  1), 

Ukmahk. — The  Sastri's  answer  is  rij^bt  only  on  tbc  supposition  that 
no  fraud  was  couiniitted  in  making  the  division,  and  that  tbc  claim  for 
uliich  the  land  was  attached,  was  not  an  old  unsettled  claim  against  the 
family  estate.  For,  as  rejraids  the  first  point,  *  fraud  in  IlindA  Law 
vitiates  every  transaction.'  Introd.  §^  4  F.  Remark.  As  to  the  second 
point,  if  there  was  an  old  chiim  «j:ainst  the  family  estate,  which,  on  parti- 
tion, had  not  been  taken  into  account,  and  for  which  the  portion  of  one 
brother  was  aftn  wards  attached,  it  would  seem  that  the  latter  would  have 
a  rijjht  to  claim  c«):npensation  from  the  others.  l*or  *  a  partition  made 
acroniiufj  tn  thv  hnr,'  to  which  aU)ne  the  authority  (pioteil  by  the  Sfistri 
refers,  prcsii))poM's  an  ccptal  di\  i.^n  of  the  family  debts,  i^fe  Introd. 
§  7  n.  I.  It  bCi  nis  not  iniproliabU'lhatby  **  attached  "is  meant  *  resumed*, 
that  iN  retluccil  from  '  Iiiiun'oiivnt-frtt  land  to  *khiilsat,'  'paying  revenue', 
t«)  the  entire  i  \clu>ion  of  the  former.  Inamdar  if  the  land  was  hclii  hv 
an  hereditary  cultivator.     In  tins  case  the  ^ame  rule  would  apply. 

<J.  5. — Certain  brotlurs  wroti*  a  nieinoranduiii  regarding 
their  separation.  Al'trrwards  they  reni.iined  to<^eth(.r  for  a 
yrar  and  then  divided  tluir  prupcrty.  The  <jiieslion,  Ihero- 
frre,  i.s  wlietlnr  t}j(.'  st  paratiou  shoiiKl  1)0  considered  to  have 
t:iki'ii  pl'K'c  fn-in  tin;  d:itr  <.fthe  ini-iiiorundiun,  or  from  the 
date  ot  llic  artanl  Mparation  ?  and  sh« add  expense  incurred 
diiriiiL^  llu'  year  In;  sti  to  tlie  account  of  tlie  family,  or 
shonld  earh  n.;in*.^  ixpiiisi's  In-  laid  upon  liiin  individually  ? 

.1. — Till'  In-ollu-rs  shouM  he  ctjnsidi  red  nniled  in  interests 
so  k>nLr  a.*-  tliev  l:ike  tluir  meals  io«M*lh(.r.  'J1ie  exi)ense 
diifin;r  thi'  vear  >h"nld  tht  iHi'<»re  be  set  to  llu;  account  of  the 
r.»nillv.  If  any  "Hc  hlmuld  haw  oxpctidi'd  any  monoy  on  his 
;v,  !■  |.i;\  I'r  ar.'  nMl,  1'  --li'iuld  br  rliftri^nl  to  him  ab>nc. 
T^i      ■  ;■.«'.. i-i'.  ■■     'i   iJ  i  ' i-nki-  d  t"  have  t;ik''n  place  from 
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tlic  dtitc  on  wliic'li  they  actually  divided  tlio  property  and 
lirj^.ui  to  pertbrni  "  Naivcdya "  (food-ofTering  to  gods) 
and  '*  \'jii>va(lcva  '*  (the   burnt-offering   to  fire)   ceremonies 

^^cpanitt'ly. — Smlihr  Ailawlnt,  21*7  Mayf  1833. 

ArnioKiTY. — Vvav.  May.  p.  89,  /.  8  : —  *  Even  when  ikerc  is  a  total 
failure  ot  coniuion  property,  a  partition  may  also  be  made  by  the  mere 
(U'claration,  "  I  am  separate  from  thee.**  A  partition  may  even  be  a  mere 
mi'iital  distinction.  This  exposition  elearly  distinguishes  the  varions  qua- 
lities of  this  [term]  (a).  Borradaile,  May.,  Chap.  IV.,  Sec.  3,  para.  2, 
Siokes  11.  L.  B.  A"!, 

Uk.mauks. —  1.  The  ciistri*s  view  seems  to  be,  that  the  memorandum 
has  no  value,  because  it  was  not  carried  out. 

L*.  But  partition  is  primarily  a  mental  act.  If  the  brothers  tbcreforc 
aLjreed  on  a  partition  and  drew  up  a  document  setting  forth  the  division 
of  their  estat.',  this  act  constitutes  a  partition,  and  it  is  unnecessary  to 
carry  it  out  by  a  jdiysical  distribution  of  the  property.  They  must  be 
(.onsidered  divided  from  the  time  at  which  the  wrtting  was  signed.  If« 
afterwards,  a  year  elapsed  before  the  intentions  declared  in  the  writing 
were  carried  out,  the  e.t]»enses  must  !)C  divided  in  due  proportion,  and  be 
]>aid  by  each  brother  out  of  his  share.  See  Introduction  §  4  d.  I,  p.  30I>. 
Ill  many  of  the  oldtT  cases  separate  |>o»session  was  held  essential  to  con- 
stitute a  binding  partition  yh).  At  Bombay  it  was  held  that  a  deed  of  par- 
tition  inusl  have  been  acted  on  {Gohihlos  v.  Hurgorindas,  3  S.  D.  A.  U. 
•J  Ui).  These  cases  show  that  the  Sjistri's  view  has  been  e.xteusirely  held, 
but  see  now  Ainioovur  v.  Rama  iSulha  Aiyan  et  al,  II  M.  I.  A.  76. 


(J.  Ck — One  brother  pai^.sod  a  Furikhat  to  another,  but  it 
was  lu't  tarried  out  for  a  long  time.  One  of  the  brothers 
ami  lii>  son  diiul.  The  (pietitiuu  is  whether  the  widow  of  the 
drciM^t'd  can  gut  her  husband's  share  as  specified  in  tho 
I'arikliat  V 

.1. — Vrs,  she  can. — Tanna,  15//*  Oduhcr,  1858. 

.\i  I  MttHiriKN  — (l)VNav.  May.  /;.  1:^4,  /.  4;  (2) />.  I3fi,  /.  4. 
Kkmakk>.  — I.  The  Sastri's  authorities   refer  only  to  the  right  of  a 
willow  to  inherit  her  *  S' pariifei  *  liusbund*s  proj>erty. 


i"  The  iraiinlation  of  the  last  lines  ought  to  run  thus  : — *  For  partition 
In  mm  ly  a  particular  kiu<l  of  iutentiuu.  The  declaration  **  I  am  separate 
lioin  llu  i"  indicates  this  ' 

(/.  Sftnfuii,j,,i  Xymiir  v.  MnduHdcf  Sworn  Syair,  M.  S.  U.  A.  K  for 
I  V.  i.  f.  IJ,  ;  Suf.ha  SitUrn  v  TaHfjapantom'ti,  Ihiii.  (or  \^l}9,  /»  11; 
h'i,-i"i. >!•/,"!  \     l''i,irh'tna>ioit/'ttf,  Ihid.  for  1H6!*,  /».  'it)'). 
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2.  For  authorities  see  the  preceding  Question  and  IntFoduction^  4  D.pp^ 
liOS  Sec.  A  5111/  for  partition,  however, conveys  no  right  to  the  copftrcener*t 
>vidow,  Bhuggaji  v.  Bhaggawoo  et  al,  Sp.  App.  691  of  1865 ;  and  at 
Madras  it  has  been  ruled  that  even  a  decree,  if  not  executed,  will  not  hmve 
this  effect,  Gorinda  Oodian  v.  Alamaloo,  M.  S.  D.  A.  R.  for  1855,  p.  157. 
Compare  the  Vyavasth/i  at  p.  1/5,  with  the  rule  enunciated  in  Ramf  Pm/- 
mavati  v.  B.  Doolar  Sing  et  at,  4  M.  I.  A.  259 ;  Rewun  Persad  ▼.  Mmssi. 
Radha  Beeby,  4  M.  I.  A.  137. 

Q,  7. — Three  persons  drew  up  a  memorandum  rcgardinfj^ 
the  division  of  their  family  property.  Eacli  received  his 
share  of  everything  except  the  Vritti,  which  was  left  under 
the  management  of  ono  person  acting  on  behalf  of  all  the 
co-sharers.  Afterwards  when  the  adopted  grandson  of  a  de- 
ceased co-sharer  was  on  the  point  of  death,  the  sharers 
framed  a  memorandum  in  triplicate,  setting  forth  the  divi- 
sion of  the  Vritti.  The  original  •memorandum  was  duly 
signed,  and  attested  by  the  sharers,  but  before  the  duplicate 
and  triplicate  could  be  signed,  the  man  on  the  point  of  death 
expired.  Can  liis  widow  under  such  circumstances  claim  a 
share  of  the  Vritti  ? 

A. — If  a  share  of  the  Vritti  has  been  assigned  to  the 
adopted  grandson,  his  widow,  who  has  no  son,  can  claim  it. 
If  a  share  has  not  been  assigned  to  the  husband,  the  widow 
cannot  claim  it.  It  is  for  the  Court  to  determine  whether  the 
incompleteness  of  the  duplicate  and  triplicate  of  the  memo- 
randum of  division  leads  to  the  supposition  that  a  partition  of 
the  Vritti  was  not  made. — Tannti,  VJtIi  January,  1839. 

Authority  not  cjuoted. 

Rkmakk. — >Vf  the  preceding  (picstion  and  Introduction  §  4  e. 
Remark,  pp.  318  &c. 

Q.  8. — There  were  five  brothers  who  divided  their 
father's  moveable  proj)erty  into  five  shares,  each  of  them 
taking  one.  The  immoveable  property  was  left  for  the 
maintenance  of  the  father,  with  an  agnvment  that,  afler  his 
death,  it  al.^o  should  be  e<jually  <livided  among  them.  One 
of  the  brothd's  siib.se(|nrntly  div'd;:indhis  death  was  fol- 
l«)W«.*d  bv  th;it  of  lii>  fatlirr.      Tlie  widowol'the  former  claims 
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one- fifth  of  the  immoveable  property  as  the  share  of  her  hus- 
band.    Is  this  claim  right  ? 

A. — As  the  family  is  divided,  the  widow  is  entitled  to  the 
share  which  was  assigned  to  her  husband. — Dharwar,  3lst 
Vcrfinhtr,  1847  (ft). 

AuTHORiTiKs.— ll)  Vyav.  Mayp  90,  /.  1  ;  (2)  p.  134,  /.  4. 

Remark. — The  widow  cannot  claim  any  portion  of  undivided  family 
property  (Introduction  §  4  e.  Remark),  but  if  there  was  an  agreement 
aiiiontrst  the  co-parceners  that  the  property  should  be  divided  amongst 
tlieui  in  definite  shares*  subject  only  to  the  father's  enjoyment  for  life  of 
the  whole,  it  would  appear  that  the  Courts  would  regard  this  as  a  parti- 
tion conferring  a  ri^ht  of  inheritance  on  the  widow,  Rewun  Persad  v. 
Musst.  Rfidhd  Beeby^  4  M.  1.  A.  13/.  See  Introduction,  §  4  D.  1,  pp.308 
&c.  and  Remark  2  under  Q.  6. 


SECTION  4  —PARTIAL  DIVISION. 

Q.  1. — One  of  three  brothers  desires  to  have  a  share  of 
his  father's  house  without  insisting  on  the  division  of  the 
whole  property.     Can  he  do  so  ? 

A. — The  Silstra  allows  sons  to  take  equal  shares  of  their 
father's  property,  but  there  is  nothing  to  prevent  one  of 
them  from  demanding  the  share  of  any  particular  portion  of 
such  ])ropcrty. — Dliaricar,  28th  January,  1848  (6). 

AiTiiOKiTY.— Mit.  Vyav./.  47, p.  2,  /.  13. 

Rkmakk. — The  partial  division  may  take  place  by  consent,  but  the 
brother  cannot  insist  on  it.  See  Dadjee  Dforao  v.  iVittul  Dearao,  Bom. 
Stl.  ('ft.  p.  175.  The  same  principle  was  subsequently  affirmed  in  Rag^ 
rindrapn  v.  Soobapn,  S.  A.  No.  3948,  S/th  Sept.,  186B.  See  also  Introd. 
§  4  V.  p.  317. 

Q.  2. — Certain  members  of  a  divided  family  of  the  Kunabi 
caste  lived  together  again  as  a  family  united  in  interest,  and 
lieKl  their  ancestral  estate  in  common.  They  afterwards 
.*ie|)a rated  leaving  some  property  undivided  in  possession  of 
(•ne  of  them.  After  some  time,  the  other  members  claimed 
a  sh.ire  of  the  undivided  property.  Can  the  exclusive  en- 
joyment of  the  property  by  one  member  of  the  family  be  a 
l)ur  to  the  claims  of  the  other  members? 


(r/ )  A  sinnUr  answer  was  received  from  Kkamdesk^  26/A  Seplembtr,  1857. 
^h)  A  iiimilsr  ausirer  was  received  from  Shoiapoor^  2Stk  Seifiemher,  1849. 
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-1. — If  the  members  of  a  divided  fiimily  become  united  in 
interests  and  a^ain  separate  theniHelves  from  each  other, 
they  are  still  entitled  to  a  share  of  the  common  property; 
even  thongli  it  may,  on  tlu'ir  second  separation,  have  i-e- 
mainc^d  in  possession  of  one  of  them. — Ahmrtt)nnjtjnrg  il)/A 
JuJt/,  1847. 

ArTiiORiTiEs. — (1)  ^rit.  Vyjiv. /.  45,  ;;.  I,  /.  5;  (2)/.  40,  p.  1,  /.  4  • 
(;{)  /  A\).p.  t,  /.  10;  '4)  Vvav.  May.  p.  14:5,  /.  2;  (51  p,  128,  /.  1  ;  (6) 
p.  12S,  /.  :i  ;  (7)  p   1l8,  /.  -i ;  ^S)  Mann,  Chap.  X.,  verso  105. 

Kkmakk. — As  thorc  are  no  particuUr  provisions  in  the  la^v-]>ooks  re- 
pirdinji:  a  partial  ilivision,  it  is  impos^ihlir  to  jirove  the  correctness  of  the 
►S:\st ri's  view  by  any  explicit  j>assa«:es.  Still  it  appears  to  be  fonnded  on 
the  reason  of  the  law.     See  lutrodiution  §  4  K.  and  Remark,  pp.  317  etc. 

(J.  ->. — There  are  two  claimants  to  a  V'litan.  One  of  them 
has  had  the  manaL^onient  of  it  for  a  loiii^  time.  Can  the  one 
who  has  not  the  m:niaLjeiiienl  claim  a  share  in  the  emohi- 
ments  V 

-I. — All  the  descendants  of  the  person  who  acquired  the 
Vatan  have  a  ri«^ht  to  a  sh.ire  of  it.  There  is  notliinjr  iu 
JSristras  which  prevents  a  descendant  from  elainnni>f  his  .sliare, 
ijecaiise  lu.'  does  not  m;inML'"e  the  allUirs  of  the  Vataii. — 
Ahni"hia'j>in} ,  [si  Miirrlt,  J^ol. 

AiTiioiu  riKs. —  1)  Viramit./.  175,  y;.  2,  /.  G  ;  (2)  Mit.  Vyav. /.  50, 
p.  1.  /.  7  ;  v-'i;  VNav.  May.  ;/.  IM,  /.  )». 

U  KM  A  UK. — Sti'  n.)in.  Act  111.  «)i'  1^74,  an«l  the  note  below  (a). 


(n-  The  Sastri  rcLMnls  tlu*  Natan  service  hoMini:)  merely  as  a  private 
estate  with  »  certain  oblij.rition  attacheil  to  it  as  a  \^h^lle,  not  atKeetiiif;  tlie 
riirhts  (»t  the  eopaici-uirs  ////■»•  .s".  I'\)r  ilu-  Herniation  law  on  the  subject, 
stc  Uej^.  XVI.,  Si<tii)n  JO  of  lS27.  and  tlie  e-i'-cs  (pioted  nnder  it  in  the 
riouil»a\  AetN  and  Hi-^iilations.  Dilfeicr.t  \iews  have  been  held  at  differ- 
ent tinu  s  as  to  the  natnre  <d'  this  kind  of  pro]>erty.  The  opinitni  of  the 
Hon.  Monnt:*tnart  riphin^tone  apjiears.  tV«»ni  snnu*  MS.  notes  collected 
by  one  of  the  Kditors.  to  ha\e  been  very  n«"arl\  that  of  tin-  J^astri.  The 
late  Snddur  (Nmrt  of  l>oniha\  at  one  time  held  that  the  inoit^raL^-  prior  to 
l'*J7  of  a  \at.in  was  valid,  hot  onl\  lor  tin*  hfe-tnne  of  the  Vatandar 
niort;.'M:.ror.  Biif  Huttun  v.  Mi/iism  riim,  r.mn.S.I).  \.  U.  t"ur  1*^4}^.  }>  U^K 
By  snhse.jnent  d\ci-:oi;s  ji  \\:m  r«deil  thiit  niort ;.'a;jis  jirior  to  the  pansinj^ 
i»f  KeLT  \VI.  Were  not  to  be  "iibji  etel  tu  the  mil-  there  ]aiddi>\^n,  Sitka-' 
rim  a  ,  ill.!  v'  >if  \    .v/inc./  '.u  "s  U'V  '/  /'/.  'Jt  l-iun.  ^.  I '.  A.  U.  2b' ;  Ua.ff 
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Q.  4. — A  woman  has  brought  an  action  against  her  bro- 
ther-in-law for  the  recovery  of  her  son^s  share  of  property. 
She  urges  that,  during  the-  lifetime  of  her  son,  some  of  the 
family  property  was  divided,  but  that  it  is  for  a  share  of  the 
remainder  that  she  now  sues. 

A. — She  cannot  claim  any  share,  unless  on  the  ground  of 
some  special  agreement  entered  into  by  the  parties  when  the 
division  Grst  took  place. — ^Dharwar,  lat  March,  1849. 

Authority. — Vyav.  May.  p.  89,  /.  6. 

Remark. — See  lutroduction  §  4  b.  Remark.  The  S&stri,  probably, 
means  to  say  that  the  mother  can  claim  her  son's  property  only  if  an 
agreement  to  divide  had  been  made  during  his  life-time. 

Q,  5. — A,  a  man  of  the  Sudra  casfce,  separated  himself 
from  his  brother  B,  but  left  the  family  Vatan  undivided. 
A  few  years  afterwards  A  died,  leaving  his  widow  C  preg- 
nant. Should  0  be  considered  as  the  heir  of  A,  from  the 
date  of  .4*8  death  until  her  delivery,  and  is  she  during  this 
period  competent  to  recover  from  her  brother-in-law  B  her 
husband  As  share  of  the  Vatan  ?  If  C  be  delivered  of  a 
bOD,  will  G  and  her  son  be  entitled  to  separate  shares  of  the 
Vatan  ? 


bhaee  !Soonderjee,2  Ibid.  29;  Rachapa  v.  Amingaoda,  S.  A.  No.  307  of  1874, 
Bom.  U  C.  P.  J.  V.  for  1875.  p.  269;  Nara^an  Govind  ?.  Sarjiapa,  R. 
A.  No  A  of  1874,  Ibid,  for  1875, ;i.  99,  wherein  it  was  held  that  alienation 
prior  to  Keg.  XVI.  of  18:^7.  coupled  with  long  acquiesence,  was  good.  After 
iiukaram  Govtnd  el  al  v.  Shreneewat  Row  et  al,  quoted  above,  it  wat 
held  that  a  watan  was  permanentlj  alienable,  Sobharctm  v.  Sumbhoo* 
rrnn,  3  Bom.  S.  D.  A.  R.  24'2  ;  Jesing  Bhaee  et  al,  v.  Baee  Jettawowoo,  2 
Ibid.  \'M,  except  as  regards  the  portion  set  aside  under  Aet  XI.,  See. 
13,  of  I8i;i,  for  the  office-holder.  Yethwantraw  y.  MMartao,  Ibid.  ii44. 
But  in  the  end  the  doctrine  adopted  was  that  a  sale  was  ioTalid  even  as  to 
the  vendor's  life-interest,  Ramachander  NitrsewY.  Kristnoji,  S.  A.  No. 
2^30,  decided  in  185'J.  The  Courts  will  distribute  the  surplus  produce  of 
a  vatan.  though  it  cannot  leave  the  family,  Jewajee  ▼.  Shamrow,  Morris 
Part  11.,  p.  1 10  ;  Mulkojee  ? .  Bilojee,  Morris  Part  III.,  p.  111.  See  now 
Bk  I.,  Ch  I.,  Sec.  2,  Q.  5  note  (a),  p.  78,  and  the  following  cases  .—The 
Collector  of  Madura  v.  Mootoo  Ramallnga,  12  M.  I.  A.  438 ;  Kriihnarav 
X.  Rang  Rav  et  al,  4  Bom.  H.  C  R.  1  A.  C.  J;  The  Oovemment  of 
Bombay  v.  Ddmodhur  Parmanandds  §i  al,  5  Ibid.  203  A*  C.  J. 
52 
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A. — On  the  deatb  of  a  man  wlio  lias  separated 
from  liis  family^  his  son  or  adopted  son  is  his  heir  and  is 
entitled  to  inherit  his  property.  If  he  leave  no  son^  hia 
widow^  daughter,  and  other  relatives  in  the  order 
of  precedence  laid  down  in  the  Sdstras^  inherit  his 
property.  If  a  brother  who  has  not  separated  from  the 
family  die^  leaving  a  pregnant  widow^  the  division  of  the 
family  property  should  be  deferred  till  she  be  delivered. 
If  a  son  bo  born^  though  his  father  is  dead,  he  should  be 
allowed  the  sharo  to  which  his  father  wonld  have  been 
entitled.  Though  a  grandson  bo  supported  from  the  pro- 
ceeds of  his  gramlfiitlier's  property,  his  claim  to  recover  a 
share  from  his  uucle,  or  his  uncle's  son,  is  in  no  way  prejudiced. 
If  at  the  time  of  llio  division  of  the  family  any  property  may 
have  boon  concealed,  it  should  be  divided  whenever  it  is 
discovorod.  in  tho  case  stated  in  the  question,  0,  while 
pregnant,  is  -.I's  heir.  If  she  bring  forth  a  son  he  becomes 
his  father's  huir,  and  as  such  is  entitled  to  recover  his 
father's  share  of  all  the  moveable  and  immoveable  property 
of  the  family.  Troni  the  date  of  her  son's  birth,  C  is  no 
longer  entitled  to  claim  A'a  sharo  of  the  property. — Tanna, 
20/A  Jifur,  ISIS. 

Ai  THORITIES. —  Ti  Mit.  Vyav./.  55,  p.  2,  /.  1 ;  (2)/.  51,  p.  1,  /,  1  ; 
(3)/.  50,  p.  1,  /.  1  ;  ■  n  /".  52,/».  1,  /.  13  ;  (5)  Vyav.  May.  p.  96,  /.  3. 

Rkmakk. — See  the  yireccding  cases,  and  Introduction  §  4  B.  Be* 
mark.  Uogardiup;  the  rule  of  deferring  a  partition  until  tho  delivery  of 
a  coparccniT*s  pregnant  widow,  see  Introduction  §  4  B.  1,  p.  297. 
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CHAPTER  IV. 

EVIDENCE  OF  PARTITION. 

Q.  1. — Can  the  separation  of  a  family  be  held  to  have 
taken  place  when  there  is  no  documentary  evidence  to  prove 
it. 

A. — A  Farikhat  or  written  instrument  attested  by  the 
members  of  the  family  is  the  necessary  proof  of  separation. 
— AJunetbuiggnr,  \84b> 

Authority. — Vyav.  May.,;>.  132,  /.  8  : — 

*' Those,  by  whom  such  matters  are  publicly  transacted  with  their  co- 
heirs, may  be  known  to  be  separate  even  without  written  evidence. 
(Borrailailo,  May(ikha,  Chapter  IV.,  Sec.  7,  para.  34,  Stokes  H.  L.  B.  82." 

Uemark. — A  'Fdrikhat'  is  not  necessary  in  order  to  prove  a  division  (a). 
The  doctrine  enunciated  by  the  Sastri  was  adopted  by  the  Suddur  Court 
\\\  some  of  the  oMcr  cases,  as  in  OomedchuHd  v.  Gwigadhur,  3  S.  D.  A.  R* 
lO-^.  But  in  S'lkaram  v.  Rimdas,  1  Ibid.  22,  and  Kaseeshet  et  al  v. 
AaQshet,  4  Ibid.  100,  this  rule  was  abandoned,  and  now  it  it  clear  that 
partition  may  be  proved  like  any  other  fact.  See  Coleb.  Dig.,  Bk.  V., 
Chap.  VI  ,  T.  3S1,  384  ;  Book  II.,  Introd.  §  4  D.  1,  p.  308,  and  Book 
1.,   Ch.  II.,  Sec.  6a.  Q  31,  p.  136. 


Q.  2. — A  man  had  two  wives.  The  elder  has  one  son, 
and  tho  younger  has  four  sons.  The  man  divided  his  pro- 
[xrty  into  live  shares,  assigning  one  to  each  of  his  sons. 
Tho  snn  of  tho  elder  wife  executed  a  writing  to  the  other 
fur  to  tho  cfToct  that  ho  would  never  interfere  in  any 
mat trr  coiicerning  them,  and  that  they  were  at  liberty  to 
<v{{\o  arnr)nir  themselves  any  questions  respecting  their 
atrairs.  Aftrr  this  one  of  the  four  brothers  died  without 
i^^u.'.  Sul)SLM|uontly  the  son  of  the  elder  widow,  having 
itMcivnl  s.»ino  produce  of  a  field,  offered  three-fifths  to  the 
tliiic  surviving  brothers.  They  assert  their  right  to  four- 
tilihs.     How  is  this  question  to  be  decided? 

.1. — Thr  threo  full  brothers  of  the  deceased  are  his  heirs. 
^J'ln*  lialf-luntlier  cannot  claim  to  be  his  heir.  It  will  rest 
with  ilio   C»)uri  to  consider  the  weight  and  effect  of  the 


u 


.Vk  to  the  common  form  of  a  deed  of  partitioi^  s§€  2  Str.  H.  L.  389. 
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writing  passed  by  the  half-brother. — Dharwar,  2^th  April, 
1854. 

Authority. — Vyav.May. /i.  13-1,/.  4. 

Keuark. — Tlie  facts  of  the  case  seem  to  be  these  : — The  father  of  the 
^ve  brothers  had  effected  a  division,  which,  in  part  at  least,  wai  a 
so-called  '  ))halavibhdga*  or  division  of  produce.  The  eldest  brother* 
who  appears  tu  liave  been  the  manager  of  the  estate,  left  undivided  ni 
9p€cie,  had  given  to  his  younger  brothers  a  document  confirming  the  divi- 
sion. Afterwards,  on  the  death  of  one  of  the  younger  brothers,  he  seems 
to  have  disputed  the  division,  and  appropriated  that  share  of  the  produce 
of  the  undivided  property  which  would  have  gone  to  the  deceased  half-bro- 
ther. Under  these  circumstances  the  division  would  be  proveil  by  the 
document  and  by  the  receipt  of  separate  shares  by  the  brothers.  As  the 
brothers  were  divided,  the  full  brothers  inherit  before  the  half-brother, 
however  the  cnse  might  have  been  had  there  been  no  division.  See  Book 
I  ,  Introd.  *  Co-parceners',  p.  i'2. 


Q.  3. — Two  uterine  brothers  prepare  and  take  their  meala 
separately.  Is  this  practice  a  sufTicient  evidence  of  the  ae* 
paration  ? 

A. — 'When  two  brothers  perform  the  sruddha  of  their 
father  separately,  and  when  they  liave  separate  trade  and 
separate  means  of  maintenance,  they  may  be  considered  se- 
parated, and  in  this  case  no  documentary  evidence  is  neces- 
sary (a).  A  verbal  declaration  of  separation  is  also  sufficient 
evidence  in  case  tlie  brothers  have  no  property  which  they 
can  divide. — Si'nit,  Ath  S'^pftinhvr,  1845. 

Ai  THOKiTV. — •  Vyav.  May.  p.  13.'^  /.  2  :  — 

*'  Nar.ula  declares  also  other  signs  of  partition  :  Separated,  hut  not  un« 
6C[>:iiate(U  brethren,  may  reciprocally  bear  tC!«timony«  become  sureties, 
bcbtOA  ^ifts,  and  accept  presents.  Gift  and  acceptance,  cattle  and  grain, 
houses,  land,  and  attendants,  must  be  couAidered  as  distinct  among 
separated  brethren,  as  al.HO  the  rules  of  gift,  income,  and  expenditure. 
Those,  by  ^\hom  sueh  matterN  are  publieK  tninsaetcil  with  their  co-heirs, 
may  be  known  to  be  separate  even  tuthout  written  evidence."  (Borra* 
daile,  Mny.,  Chap.  IV.,  Sec.  7.  ]»ara.  34,  Stokes  II.  L.  B.  82.) 

KL.M.VUK.— iS^r  also  Introduction  §  4  i).  2,  p.  3<JS. 


Q.  4.— What  are  the  si j^ns  of  tlie  reparation  of  a  father 
and  a  son  ?     A  father  and  a  son  of  hi.s  younger  wife   live  in 

KO)  See  2  Str.  II.  L.  'Mli 


iiK.ii.,CH.iv.,Q.4.]  EVIDENCE   OF   PAETITION.  413 

one  and  the  same  house.  The  son  of  the  elder  wife  has  been 
living  in  a  separate  house  for  about  20  years.  The  property 
of  the  father  has  not  been  divided,  nor  has  the  elder  wife's 
son  received  any  share.  He  was  in  the  habit  of  performing 
the  sacrifice  called  '  Vaisvadeva'  (a)  on  his  own  account. 
Should  he  be  considered  a  separated  member  of  the  family  ? 
and  can  any  man  whose  food  is  cooked  separately  perform  the 
ceremony,  or  is  it  a  sign  of  separation.  Since  the  death  of 
the  father  the  elder  son  has  joined  the  family,  and  assuming 
tlie  guardianship  of  his  stepbrothers,  has  got  them  married. 
Can  the  stepbrothers  claim  a  share  of  the  property  acquired 
by  the  elder  brother  during  the  time  he  was  away  from  the 
family.  Can  the  elder  brother  claim  a  share  of  the  ancestral 
property  ? 

A. — Those  members  of  a  family,  who  individually  perform 
the  ceremonies  of  'Vaisvadeva'  and  'Kuladharma'  (h),  and 
have  signed  a  Forikhat,  may  be  considered  separated.  It 
docs  not  appear  from  the  Sastras  that  the  elder  son  of  a  person 
is  obliged  to  perfom  the  'Vaisvadeva'  on  his  own  account, 
although  hid  father  and  step-brother  are  united  in  interests^ 
and  he  himself  lives  and  cooks  his  food  separately  in  the  same 
town  without  receiving  the  share  of  his  ancestral  property. 
A  pors'Mi  mf\y,  however,  perform  the  ceremony  by  the  permis- 
sion of  his  father.  The  SAstra  authorises  the  elder  son  of  a  man 
to  take  possession  of  the  ancestral  property,  and  protect  his 
vouuf^cr  brother  and  mother.  A  son,  who  has  not  made  use 
of  his  fatluT's  moans  and  who  has  declared  himself  separate 
and  has  actjuired  property  through  his  learning,  enterprize, 
<\:c.,  is  not  under  the  obligation  of  allowing  shares  of  his  pro- 
perty to  his  brothers.  They  can  claim  shares  of  the  ances« 
tral  pn^perty  only. — Ahmednuggur,  13th  April,  1847. 

ArTHoRiTiES— (1)  Vyar.  May.  p.  129,  /.  2 ;  (2)  p.  129,/.  4;  (3) 
p.  \Xl  I.  'J  ;  {A)  Mit.  VyiT.  /.  25.  p.  1.  /.  9;  (5)  Mit.  Vyiv.  /.  48, 
/;.  2.  I.  5:  — 

ia)  rit IS  ceremony  is  performed  for  the  taDctificatioo  of  food  before 
iiiinier. 

^b    The  eeremonml  wortbip  of  ihe  tutelary  deity. 
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"  That  wliich  had  been  acquired  by  the  coparcener  himielf  without  any 
detriment  to  the  goods  of  his  father  or  mother ;  or  which  has  been  received 
by  him  from  a  friend  or  obtained  by  marriage,  shall  not  appertaia  to  the 
co-heirs  of  brethren."  (Colebrooke^  Mit.,  Chap.  I.,  Sec.  4,  para.  2»  Stokes 
H.  L.  B.  384.) 

Remarks. — (1)  For  a  full  enumeration  of  the  signs  of  a  partition.  See 
lutrod.  §  4  D.  2,  pp.  311  &c. 

2.  The  ^iistri  is  ri^ht  in  not  considering  the  separate  performance  of 
the  *  Vaisvadeva'  as  a  certain  sign  of  '  partition/  though  it  is  enumerated  in 
the  Sm|*itis  among  these  signs.  The  general  custom  is,  in  the  present 
day,  that  even  undivided  coparceners,  who  take  their  meals  separately, 
perform  this  ceremony,  nt  least  once  every  day,  each  for  himself,  because 
it  is  considered  to  purify  the  food.  We  subjoin  a  passage  on  this  point 
from  the  DhamiiisiniUiu,  /.  90,  p.  2,  /.  3  und  f)  ^Bombay  lith.ed.): — 

'Rice  mixe«l  with  tlarilied  butter  shouhl  be  otFered  in  the  sacred  domestic 
fire,  or  in  a  common  lire.     The  oblations  (at  the  Vaisvadeva)  should  be 

made  in  that  lire.  With  which  the  food  is  cooked 

Bhnttojiilikshita  declares  that,  if  nieinliers  of  an  undivided  family  prepare 
their  fooil  .separately,  the  Vai^vudeva-otlering  may  be  ])erformed  separately 
(in  each  housclioldj  or  not'  («). 


Q,  o. — A  man  had  tliivo  .«^ons.  Tlioy  used  to  live  and 
talvo  lluir  nu-als  .^(^paratoly  in  a  ln)nsc»  which  was  their  an- 
cestral prn]>orty.  Tlu*y  all  *iiil)se(|nontly  died.  Asonof  oqo 
of  thern  c'liiiiis  a  nmii'ty  uf  (ho  Imurc  from  the  son  of  the 
othrr.  The  drfrndanl  in  this  rase  takers  no  ohjivtiou  to  the 
equal  division  (;f  tlie  liouse.  Tlu»  widow  of  the  third  bro- 
tlu-r  has  j«>in< d  the  plaintiff.  The  housr,  whieh  is  the 
ani'f^lral  a'*<|iii.-iiiiin  <,f  the  family,  a|>i)«\ars  to  be  undivided 
pi*i»|)frty.  Should  tln'  abovr-mrntiontnl  elaimants  be  allowed 
un<lrr   tlu'se  eireinriyianecs  cfjinl  ur  dillfrcnt  shares  in  it  ? 

*1. —  I'rrpariii^' loi»d  and  tiikin^  mrals  separately  by  bro- 
thers is  cnnsidrrrd  by  ih(»  Sa«tras  to  bi;  a  niark  Mi'separation. 
AeennllnL^     to    this     rule    the     three     brothers     are    duly 

(</  Sf  tin'  u-nnrks  of  Trof.  CioliKtuektr  On  tlir  Ucririiiicies  &c.  p. 
3ls'«  whiiliare  iiistrnetivr,  tlu>n_:;h  (■ai)iion>i  In  the  p:i*'».ij:»'  "  smoiigit 
membrri  of  a  uinii-d  family,  wlirn  tlu-y  rn.ik  tlj*  ir  I'imhI  in  common,  a 
se{»ni.ile  |iiil'orTu.iin'.'  of  the  r'H-r- ',■,//  j^  ,,,,t  all.».M'.l."  renil  '*  i«  not 
nrre^itary.*'  The  p.iv>;e_f,  ■»  at  pai:*-^  'Mf  ati«l  JL*  ^imw  the  correct ness  of  the 
\iew  presented  in  tin*  text. 
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separated.  Each  of  them  has  an  equal  share  in  the  property. 
The  widow  of  one  of  them  should  be  allowed  one-third  of  the 
house  as  the  share  of  her  husband. — Suratj  29th  Novem* 
hvr,  1853. 

AiTiroRiTY. — Virftmit.  Dilyabhaga, /.  223,  p.  1,  /.  12. 

Kkmark.s. — (1).  *  Preparing  food  and  taking  meals  separately  *  is  by 
Itself  not  n  suflicient  proof  of  separation  (a).  See  Book  II.,  Introd.  §  4 
i>.  2   «,  p.  311. 

2.  If  the  ancestral  house  was  undivided,  as  stated  in  the  question,  the 
v^idow  must  be  allowed  the  use  of  it  and  may  establish  a  lien  on  it  for  her 
maintenance,  but  can  in  no  case  inherit  it.  5^f  Book  II.,  Introd.  §  4  E. 
Kcmajk,  p.  311  &c. ;  Ch.  11.,  Sec.  2,  Q.  4,  p.  392. 


(^,  G. — Four  uterine  brothers  lived  separately  in  a  house 
htlonginj^^  to  tlieir  father.  They  had  neither  divided  their 
property  nor  passed  deeds  of  separation  to  each  other.  They, 
however,  used  to  take  their  meals  separately.  Afterwards 
all  of  them  died.  The  eldest  of  them  has  left  a  widowed 
(l;uigliter-in-hiw.  She  has  a  maiden  daughter.  Two  sons 
of  iier  father-in-law's  brother  are  alive  (t).  A  creditor  of  one 

[a)  It  is  an  indication  when  the  relatives  occupy  the  same  house,  2  Str. 
ILL.  31)7.  Joint  performance  of  ceremonies  implies  union  of  interests, 
2  Str.  II.  L.  3^3. 

(//j  The   follo\Ning  prcncalogical  table  will  be  found    to    illustrate    the 
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of  them  has  attached  the  whole  house.  The  widowed  daa^hter- 
in-law  has  applied  for  the  removal  of  the  attachmeDt  from 
that  portion  of  the  house  which  constitutes  her  husband's 
share.  The  question  therefore  is,  whether,  according  to  the 
Sdstras,  and  by  reason  of  the  four  brothers  having  lired 
separately,  their  property,  excepting  the  house  in  dispate^ 
should  be  considered  as  divided)  and  whether  the  daughter- 
in-law  can  claim  a  share  of  it  ? 

A, — Although  there  is  no  documentary  evidence  to  show 
that  the  brothers  were  separate,  yet*  as  their  places  of  living*, 
meals,  and  business,  wore  separate,  they  should  be  consi- 
dered sop.iratod.  Tbeir  property,  including  the  house  in 
which  th'^y  lived,  must  also  be  considered  divided.  When 
any  one,  after  the  division  of  the  property  in  which  he  has  a 
share,  is  dead,  his  widow  has  a  right  to  that  share. — Surat, 
16th  D'r.:„ihrr,  181-7. 

AiTiiouiTiEs.— ;;n  Vyav.  May.  p.  129,  /.  3;  (2)  p.  134,/.  8  ;  (3) 
Vyav.  Ma>.;?.  IJy,  /.  2  :— 

"  Yajiiavalkya  states  the  moilos  of  decision  in  case  of  (k'nial  of  partition 
made  h\  any  one  :  '  Wlicn  partition  is  denied,  the  fact  of  it  may  be  ascer- 
tained hy  the  evidence  of  kinsmen,  relatives,  and  witnesses,  and  by 
written  proof  or  hy  house  or  fiehl '  (separately  possessed)."  Borradaile, 
May.,  Chaj).  IV.,  Sec.  7,  para.  1?7,  Stokes  II.  L.  B.  80  (a). 

(4)  Vyav.  May.  ;;.  l.'iJ,  /.  4  :  — 

"IJrihaspati :— They,  who  ha?e  their  income,  expenditure,  and  wealth 
distinct,  and  have  mutual  transactions  of  money-lending  and  traffic,  are 
undonhtedly  separate. '"May.,  Ch.  IV.,  Sec.  7,  p.  34,  Stokes  II.  L.  B.  82. 

(ji   V\nv.  Ma}.  ;;.  l.'i-l,  /.  4  :— 

"  Yujiliivalkya  thus  relutes  the  order  of  succession  to  the  wealth  of  one 
(dyin;:'.  sep.irated  and  not  reunited  :  The  wife  and  the  daughters  also; 
both  parents;  brotheiH  likewise  and  their  sons;  gentiles,  cognates,  a 
pupil  and  a  fellow-student ;  on  failure  of  the  first  among  these,  the  next  iQ 
order  is  indeed  heir.  (Borradaile,  May.,  Chapter  IV.,  Sec.  8,  para.  1, 
Stokes  II.  L.  D.8:i  . 

Remark. — The  question  states  nothing  about  the  brothers  having 
carried  on  business  separately.     If  the  Sfistri  is  right  as  to  this  fact,  hit 


(a)  Narada,  Pt.  II .  Ch.  XIII.,  SI.  3f),  to  the  same  effect,  is  quoted  by 
the  Mit..  Ch.  11..  Sec.  1*2.  para.  .'<,  Stokes  II.  L.B.  407. 
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conclusions  also  would  stand  (a).  But  the  dining  separately  alone  does  not 
prove  thar  the  brothers  were  divided.  If  they  were  undivided  the  widow 
is  t-n titled  to  residence  and  maintenance  as  a  charge  on  the  property,  Rdni' 
vhamira  Dikshii  v.  Slvitribdi,  4  Bom.  H.  C.  R.  73  A.  C.  J.  When  the 
house  of  one  meuibcr  of  the  family  was  burnt  down,  and  he  then  went  to 
li\e  in  the  same  house  with  another,  this  was,  it  was  held,  to  be  referred 
rather  to  an  exercise  of  a  common  right  than  an  acceptance  of  mere  hos- 
pitality, and  the  prior  separate  residence  was  not  deemed  sufficient  proof 
of  partition  between  the  two,  Sheshapa  et  al  v.  Igapa  et  al,  R.  A.  No.  12 
of  187.i,  Bom.  II.  C.  P.  J.  F.  for  1877,  p.  37.  But  see  also  lutrod. 
§4d.  2,  p.  311.  

Q.  7. — Two  brothers  have  been  separate  for  the  last  15 
years,  but  they  did  not  pass  a  formal  deed  of  separation. 
One  of  tliem  has  now  filed  a  suit  for  a  share  of  the  land  held 
on  Miras  tenure.  The  other  has  answered  that  there  is  some 
debt,  and  that  tho  property  should  be  divided  along  with 
the  dei)t.     How  should  this  be  decided? 

A. — When  a  formal  deed  of  separation  is  passed  in  the 
presence  of  tlie  kinsmen  of  the  parties  concerned,  and  when 
each  member  is  put  in  possession  of  his  share  of  houses, 
lands,  and  other  property,  the  family  should  bo  considered 
as  sepaniied.  When  the  members  merely  live  and  take 
tlu  ir  dinner  in  separate  places  in  the  same  village,  they 
eruinot  bo  considered  separated.  The  property  as  well  as 
the  debt  should  therefore  be  equally  divided  in  the  case 
refi  nvd  to  in  the  question. — Ahmedntifjgur,  28th  April,  1856. 

AirnoRiTY  — Vyav.    May.,  p.  129, /.  2  (Seethe  preceding   Question, 

Auili.  I). 

Q.  8. — The  parties  are  not  able  to  produce  a  deed  of  separ- 
ation. It  is,  however,  proved  that  the  parties  separated 
alxuit  3">  years  ago,  and  that  the  deed  of  separation  was 
then  executed.  Can  the  separation  be  considered  established 
on  other  grounds  than  the  production  of  the  deed  ? 

.1. — As  the  evidence  has  proved  that  the  separation  took 
plnee,  and  that  the  parties  concerned  are  in  possession  of 
tin  ir  proper  shares,  the  separation  may  be  considered  esta- 

,m  r.k    I.Ch    II  .Sic.  (m.Q  3!,fiipro.p.  136;2  Str.  II.  L.  387.  397. 

r»3  -H 
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blished.     The  production   of  the  deed  would   have    only 
strengthened  the  proof. — AhmednuggKr,  2nd  July,  1847. 

Authorities. — (1)  Vyav.  May.  p,  129,  /.  2.    See  Book  II.,  Ch.  IV., 
Q.  6,  Auth.  3 ;  ^2)  Vyav.  iMay.  p'.  133,  /.  2,  {See  Ibid.,  Q.  3). 

Remarks. — See  particularly  Introd.  §  4  d.  I,  p.  308.  In  the  case  of 
Bulakee  Lall  et  alv.  Musst.  Indurputtee  Kowur  et  al,  3  C.  W.  R.  41  C.  R., 
it  is  laid  down  that  any  act  or  declaration  showing  an  unequivocal  intentioii 
on  the  part  of  a  shareholder  to  hold  and  enjoy  his  own  share  sepmntelj, 
and  to  renounce  all  rights  upon  the  shares  of  his  co-parcenert,  consti- 
tutes, when  accepted,  a  complete  severance  or  partition. 


THE  APPENDIX, 

Containing  Observations  on  STRIDHAN,  the  Chapters 
on  Strldhan  from  the  VIRAMITRODAYA,  and  the 
Chapters  on  Inheritance  from  the  Smritis  ascribed 
to  APASTAMBA,  BAUDHAYANA,  GAUTAMA, 
VASISTHA,  VISHNU,  and  NARADA. 
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I. 

0\  STRiDIIAN  OR  WOMAN'S  PROPERTY. 

The  simple  etymology  of  the  word  '  Stridhan/  '  woman's 
pn^porty/  affords  little  or  no  gaidanco  towards  deter- 
mining its  exact  comprehension.  The  principal  divergencies 
of  view  indeed  amongst  the  native  commentators  may  per- 
h'lps  be  ascribed  to  their  efforts  to  get  more  out  of  the  term 
than  it  really  contains,  to  find  cP  sufficient  and  decisive 
direction  in  that  which  in  itself  is  essentially  ambiguous(rt). 

Tlie  expression  '  Stridhan'  may  obviously  connote  : — 

(1)  A  limitation  of  woman's  proprietary  competence  to 
certain  kinds  of  things  amongst  those  regarded  as  generally 
admitting  of  ownership. 

(2)  hfpecial  limitations  or  extensions  of  the  rights  and 
competencies  of  the  woman,  as  comj)ared  with  the  man,  in 
transactions  concerning  things  her  ownership  of  which  is 
recognized. 

[n<  Tlic  principles  uf  iiitcrprcUtiou  profesjicdly  followed  by  the  IlindO 
lauvtrs  are  closely  connected  \%ith  their  philosophical  syttems.  See  the 
Iiitiodiiction  to  Hook  I.,  ji.  -  ff;  Colcb.  Estayii,  Vol.  II.,  page  239.  In 
prnctirc,  "  the  interpretations  of  Indian  commentatorf,  even  if  traditional, 
arc  chiefly  grammatical  and  etymological,  explaining  e?ery  verse,  every 
hnc,  every  \\ortl  hy  itself,  without  inquiring  if  the  results  to  ol>taioed  har- 
iiioinsed  with  those  derived  from  other  quarters.*'  Roth  quoted  2  Muir*8 
Siinscni  Te\i!«.  \(?J  Note,  l?Ot),  though  an  isolated  construction  of  the 
texts  iH  c<»ndemned.  lUd.,  page  177.  Instances  of  an  expression,  taken 
l\  >«».iie  literally  and  by  others  as  a  '  dikpradaranna,' or  indication  of 
u  jirinciple,  have  been  discussed  m  this  volume.  For  the  use  of  '  Ciauas,* 
Mi^^.Hiioii'*  of  class,  see  BurnelKs  Intro<luction  to  Varadr&ja*8  VyavahAr- 
NiriiaNa,  p.  XIII. 
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(3)     A  special  course  of  devolution,  on  a  woman's  death, 

of  the  property  owned  by  her  while  living. 

Thus  we  have — (I)  the  ordinary  enumerations  of  the  six 
or  more  kinds  of  Stridhan  ;  (2)  the  woman's  unlimited  right 
to  deal  with  Sauduyakam,  coupled  with  the  restrictions  im- 
posed by  some  lawyers  on  her  dealings  with   immoveable 
property ;   and  (3)    the  rule,  referred  to  by  Ellis   (a),   that 
"  sons  shall  succeed  to  the  father,  and  daughters  to  the  mo- 
ther/'    Jimiitavahana  {h}  defines  Stridhan  as  that  which  a 
woman  may  alien  or  use  independently  of  her  husband  (c) . 
Vijiianesvara  doliues  it  as  property   which   a  woman    may 
have   acquired    by    any    of  the   ordinary    modes.     What 
property  she  is  capable  of  ownin^if,  if  there  be  any  discrimina- 
tion between  tlii^  and  the  property  of  males,  is  not  a  point 
embraced  within  either  dofiiiitiou,  though  if  any  difference 
exists,  the  dL'finiti(jii  f)U^ht  apparently  rather  to  have  rested 
on  this  than  on  the  particular  rules  which  could  apply  only 
when  the  characu-r  of  the  property  had  been  first  establish- 
ed. XilakantliJi,  in  (ho  X'yavahara  ^layukha  (« 7),  does  attempt 
to  define  Stridlian  by  an  eiiuinuration  of  its  several  constitu- 
ents ;  butacc«^j)tiii;^  the  word  '  uther'  (<»)>  in  a  text  ofYajua- 
valkya,  as  allowiiiL,^  an  indefinite  extension  of  tho  objects  of 
woman's  ownersliip;  ho  is  led  to  divide  Stridhan  into  two 
classes,  according  to  iis  devolution,  either  as  prescribed  by 
texts  beariTig  on  pariiciilar  elements  of  it,  or  under  a   resi- 
dual rule,  wliich  ho  ( /')  draws  from  another  passage  of  Yajiia- 
valkya,  and  wliic-h  brings  the  inheritance  to  all  other  kinda 
of  Stridlian  under  the  rules  api)licable  to  a  male's  estate. 

The  notion  set  forth  by  Apa^^tnmba  la),  as  held  by  some^ 

(fl.2Str.  ILL.  JM.,;  Sr^  CnM).  Di-.,   Jik.   V.,  Cli.    IX.,    St-r.  1.   T. 
4'i1  ;  ami  th«'  .\p]u'i)ili\.  Niiniihi,  VivrniiipHtlu.  Cli.  XIIL,  SI.  :?. 
h)  \y:i\'Ah\\:i'jn,('\\.  IV.,  S.r.  \,  |..  IS.  StuktM  IL  L.  D    l' lO. 

>)  coiVh.  Di-.,  r.k.  v.,  T.  -i;o. 

</  Ch.  IV..  Stc   VI  StokoH  il    L.  }:.  :>-. 

f )  "  A(lliivril:iiiika  :lii\:iiir'      *  a  ;:ift  on  '*uin'r'»i*^'»i»»n  aiitl  s(»  on",  Y&jS. 
IL.  14:5.  Strn/ItT 

{f,  Sf^  imia   -J*;.  St.'kr-  n.  L.  U    !'».') 

.5;    Srf  Priisim  II  .  VhVaUi.  (i.  Kan.  I -I.  .Si.  'J.  in  tin-  Appx. 
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is  that,  tliougb  the  wife,  being  identified  with  herhusband  in 
tlie  fruits  of  piety,  and  the  acquisition  of  wealth,  might 
during  his  absence  expend  the  common  funds  without  being 
guilty  of  theft,  yet  in  a  partition,  her  share  comprises  only 
her  ornaments  and  the  wealth  given  to  her  by  her  relations. 
From  this  to  the  liberal  rule  of  Yajnavalkya,  as  construed  by 
the  Mitakshar&,  it  is  possible  to  trace  in  the  Smritis  some- 
thing like  a  gradual  development  of  the  recognized  capacity 
of  women  for  property,  which  may  have  corresponded  in  a 
measure  to  the  successive  generations  in  which  the  texts 
were  framed ;  but  at  any  rate  indicates  by  its  progressive 
reception  and  influence  a  growing  predominance  of  personal 
regard  towards  wives  and  daughters  over  the  harsher 
regulations  of  the  earlier  Br^hmanical  law.  Baudhdyana 
indecti  (a)  provides  only  for  the  succession,  ill  the  case  of 
woman's  property,  of  daughters  to  their  mother's  ornaments, 
consistently  with  his  rule  that  women  are  excluded  generally 
from  inheritance.  In  Vasishtha  (6),  daughters  are  admitted  to 
divide  the  nuptial  presents  of  their  mothers.  Manu  enumer- 
ates {r)  [1]  gifts  at  the  bridal  altar,  [2]  in  the  bridal  pro- 
cession, [-3]  as  a  token  of  affection,  or  [4]  from  a  father,  [5] 
mother,  or  [0]  brother,  and  to  these  Vishnu  adds  gifts  by 
sons,  the  prcsc  lit  on  supersession,  the  wife's  fee,  and  the  gift 
subsecpient.  The  gift  subsequent  [by  parents  and  relatives] 
may  be  eon>ideredas  included  in  Manu's  'prJtidatta'  or  gift 
as  a  token  of  aifection  ('/),  and  then  tho  real  additions  arc  the 
son's  gift,  the  fee  (sulka),  and  tho  gift  on  supersession 
tliiMtiiLi^h  the  husband's  marrying  another  wife  {Ailhivcda^ 
// >h<i).  Narada,  who  presents  some  indications,  according  to 
Dr.  Jolly,  of  modern  influences,  merely  repeats  tho  rule  of 
Maiiu  (/ ),  with  a  substitution  of  a  gift  from  the  husband  in 
place  of  the  "  gift  as  a  token  of  affection,*'    which  might  bo 


(r    Prasaa  II..  Kan.  II.,  27,  See  the  Appx 
'I    Ch.  XVII.,  21.  in  the  Appx. 

r     Ch.  IX..  SI.  11*4. 

V    >V^  (V)lih.  Dijr  .  Ck.  v..  Ch   IX..  T.  465.  4r)8Coinni. 
(r   Sf^  the  .\ppx..  Narada,  Viv&<UpRda,  Part  11  ,  Ch    XIII.,  SI.  8. 
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taken  rnoro  extensively  (a).  Dcvala  goes  much  further.  He 
says  that  a  gift  to  a  woman  for  her  maiuteuauco,  her  fee 
(sulkii),  and  her  gains  (labha)  shall  be  her  separate  property 
or  Stridhan  (/').  Tiie  Viraniitrodaya  Hmits  the  Idhha  to 
"gains  received  in  honour  of  Gauri  and  other  deities/'  but 
this  restriction  seeruri  to  be  arbitrary  (r). 

Lastly,    conies  the    passage    of  Yajnavalkya    (II.,      14i) 
quoted  by  Mitraniisra  in  the  extract  from  the  Viramitrodaya, 
given  below.     As  qnctiHl  by  Jagannatha  and  by  Jimutavd- 
hana  ('/),  the  parsjsiige  seems  not  to  have  the  word  '  Adyam', 
on  which    Vijuane^^vara   in  a  great  measure  builds  his    con- 
struction (r).    This  is  in  itself  vagiio,  since  the  words  *•  and 
the  rest'*    or  *'  ihi'  iikt?"   mav  bo  translated  bv  reference  to 
the  prectMliiig  einim!^rati'»n  so  as  to   extend  only  to  property 
accjuirtMi  in  a  way  similar  to  those  specifitid  (/).     The  Smriti 
Clruulrik;\  a«lnp(s  the  reading  "  Adyanr'(7),  yet  in  the  sec- 
tion Oil  Siritlhaii  makes  no   meiiti(>n    of   property   inherited 
by  wom^ii,  whcnee  the  translator  of  that  work   (A)  and  the 
Iligli  Court  i>t  -.Madras  liave  concluded  that    inlujrited    pro- 
perly is  iij't  Stridlian.     Vet  a  widow  according  to  the  same 

auihoriiv    tikes    tih'  ]>r-o.rlv   of  li-r  <lee'*a'^ed  husband  in  a 

•  Ilk 

dividi'il  rmiily  (/),  and  a    <1  lu^'-htcr  on  failure  of  the  widow 
succreils    as    a    'I'lj  hli    or    sli  irer    of     the    inheritance  (j»). 


[n  .Vff  Mit .  (Miitp.  H..  S.c.  11,  p.  .0,  Stoki's  ILL.  IV  -l^i)  ;  Coleb. 
Dii:  .  r.k.  v..  C!.:!)).  IX  ,  T.  I'l^  roinm. 

f/;  .SV  l»..loNv  V;r;imitioil;i}:i  <m  StrMliaii.  an«l  Ct>li'l).  Dig.,  Uk.  V.. 
Chap.  I.\..T.  478. 

,r    »'■  I  lie  S:nriti  Oliatplnk.u  Cliap.  IX..  Sim\  :^*,  p.  l.i. 

.7)N'-  aJMi  CoU!).  P.-.,  i;'^.  v..  ('h,ip.  I\.,  T.  Pi.);  l»u\nhbnga, 
Cliap.  IV..  S,r.  1,  p:iiM.  VX  St»»kt's  11.  L.  \\  :.*..:/;  .Mi?..  Chap.  II.,  Scf. 
11,  p:ira.  -  iinti-.  St  »ki'N  II.  L.  1).  liS  ;  Smriii  Clianlrik'i,  r'haji  IX.,  Sit. 
1.  para.  iJ,  WiW    -  . 

o-    Stcn/KT.  ^.'iin.  14"i.  traii^latc^  thi"  "*  u-iJ.   ihnhrht's." 

\J    Srfi  \\w  M:\<lli-i\  i\;i.  p.    11. 

;^/('hip.  IX..  >n".  1.  p.ira.  3. 

i^^     'ri:ni>l:it^i»H  J)     I  10.  iintc     1   . 

i)  Sairiti  Chan-li  ik.'i.  c 'lirtp.  XL.  >!•<•    1.  para.  J  I. 
[y.  Ihui.,  Sn-.  J.  p.  :.'.    Srr     I.  p    W*. 
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Tlio  MitAksharA,aii  earlier  work,  but  under  the  influence  of 
more  advanced  views,  or  as  an  easier  solution  of  the  questions 
arising  on  Yajiiavalkya's  text,  takes  "  Adyam*'  as  meaning 
**  jiTiy  other  sejmrato  acquisition,"  and  indicates,  by  enumerate 
iii<^^  *'  inheritance,  purchase,  partition,  seizure,  or  finding"  (a), 
that  a  woman  may  acquire  property  in  precisely  the 
same  ways  as  a  man  (6).  As  to  inheritance  from  her  husband^ 
VijnjiTiesvara  supports  the  complete  right  of  the  widow  by 
rcferouce  to  Brihaspati's  text,  in  her  favor  (c),  without  the 
exc(»ption  contained  in  another  passage  of  the  same  Smriti, 
oxchiding  her  from  succession  to  Nibandha  or  fixed  property 
('/).  The  daughter  too  inherits  from  her  father,  and  thus 
iiiluTiting  becomes  complete  owner,  as  when  she  takes  her 
one- fourth  share  in  a  partition  (e). 

Whether  Vijniknesvara  has  not  given  to  the  text  of  Ydjna- 
valkya  a  comprehension  going  much  beyond  the  intention  of 
its  writer  may  reasonably  be  doubted.  If  we  look  back 
to  the  state  of  Brahmanical  feeling  as  the  expression  of 
which  the  principal  Smritis  were  composed,  we  find  the 
position  of  women  regarded  as  essentially  dependent.  Those 
who  on  account  of  their  weakness  had  a  claim  to  be  protect- 
ed and  maintained  by  their  male  relatives  in  their  family  of 
marriage  (j)  or  of  birth  (7)  were  not  likely,  so  long  as  the 
tarlier  ideas  concerning  land  prevailed,  to  excite  the  com- 
miseration out  of  which  might  spring  the  moral  and  even- 
tually the  legal  recognition  of  their  right  to  take  the  estate 


(as  Mil.,  (hap.  II.,  Sec.   11.  pt.  2,  Stokei  H.  L.  B.  468. 

{h)  Ibid.  Chap.  I.,  Sec.  1.  pa.  8,  Stoket  II.  L.  B.  366. 

[c^  Mit.  Chap.  II ,  Sec.    1,  parts.  6,  80,  31,  39,  Stokea  H.  L.  B. 

(il)  See  Smriti  ChandrikA.  Chap.  XL,  Sec.  1,  pa.  23;  Mit.,  Chap.   II. 
Sec.  2.  pa.  I,  Stokea  IT.  L   B.  440. 

{e)  Ibid.,  Chap.  I..  Sec.  1,  pa.  3,  8,  Stokes  H.  L.  B.  365,  366 ;  Sec.  7. 
p.i.  II.  Stokes  II.  L.  B.  401. 

i/.  Sre  V^Tita  quoted  VaradrAja,   p.   39,  and  the  Comment,  p.  42* 
VivAda  Chiiitamani,  p.  261,  262. 

f ;)  See  Narada,  Ft.  11.,  Cb.  XIII.,  SI.  S8  below. 
.^4 
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dedicated  equally  to  the  celebration  of  sacrifices  (a)  to  the 
dead  as  to  the  support  of  the  living  members  of  the  familj. 
Yajilavalkya  himself,  unless  the  passage  qaoted  by  the 
Smriti  Chandrik^,  Ch.  VII.,  p.  49,  is  wrongly  attributed  to 
him  or  to  the  writer  who  used  his  name,  regarded  the  inheri* 
tance  as  absolutely  impartible  and  inalienable.  Usanas  saya 
that  such  property  is  indivisible  "  among  kinsmen  even  to 
the  thousandth  degree,"  and  Pnijapati  is  to  the  same 
effect  (h).  Under  such  a  law  there  would  be  no  immove* 
able  property  for  the  widow  or  the  daughter  to  take  on  the 
decease  of  the  husband  or  father,  and  Brihaspati  says  (c) 
distinctly  that  a  widow  shall  take  her  husband's  wealth 
'*  with  the  oxcuptioii  of  fixed  property,''  as,  "  even  if  virtuous, 
and  though  partition  has  boon  made,  a  woman  is  not  fit  to 
enjoy  fixed  property.''  In  this  latter  passage  partition  of  the 
immoveable  inheritanctj  is  as   elsewhere  in  the   same  Smriti 

m 

recognized,  but  the  older  note  of  exclusion  of  females  as 
owners  is  still  retained.  Katyuyana,  fully  recognizing  par- 
tition, 3'et  declares  tliat  im moveable  property  is  not  to  be 
given  to  a  woman  ('7);  and  Vyiisa  says  that  the  husband 
even  is  not  to  make  her  a  present  of  more  than  a  limited 
amount,  apparently  out  of  the  moveable  wealth  (<?).  So 
jealous  was  the  Hrahmanical  law  of  any  impairment  of  the 
family  estate.  The  wife  being,  along  with  the  son  and 
the  slave,  in  this  ancient  constitution  of  llindii  Society, 
"  Nirdhana"  or  without  capacity  for  property  (/),  and  her 
competence  in  that  respect  having  been  extended  by  steps, 
which  seeTu  to  have  been  always  jealously  watched  and  re- 
st ricted,  the  sudden  and  indefinite  expansion,  which  the 
Mitakshara  supposes  Yajnavalkya  to  have  given  to  it  seems 

ia)  Maim  \\  ,  U2 ;  Colob.  DiR.,  Bk.  V.,Tril.S,  484  Coinm.,  and 
poinpan*  Coulan;;rs  La  Cite  Antique,  Bk.  II.,  ('h.  VII. 

{h)  Smriti  CI1..I.  c,  p.  44,  4(). 

yr)  IM.  Ch.  XL,  Sec.  1,  para.  '2X 

d'  Vyav.  May.,  Ch.  IV.,  Ser.  10,  pa.  .5.  Stc.kis  II.  L.  IJ.  W. 

{r  Vyav.  May.,  loc.  nt  ;  DayahliApa,  Ch.  IV.,  Scr.  1,  pa.  10.,  Stoket 
n    I..  \\  2:*8.     Compare  Coulanpts.  Op.  Citr  .  Bk.  II.,  Ch.  VI. 

/)  St,  Mann  :»n»i  Naiaiia  a>  quotui  bi'Inw. 
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opposed  to  nil  probability.  Apart  from  Vijn&nesvara'a 
aiilliority  wc  should  rather  construe  the  words  *'and  the 
rt^st  *'  by  reference  to  the  context,  and  explain  them  as 
meaning  ^'  other  kinds  sanctioned  by  express  scripture 
or  by  custom  that  may  be  referred  to  it/'  That  Vijn&ne- 
sviira  himself  accepted  the  text  in  its  widest  signification 
cannot  reasonably  be  doubted.  It  is  this  construction  which 
uiulerlies  his  whole  subsequent  treatment  of  the  subject  of 
inheritance,  l^his  is  the  construction  which  the  Vlramitro- 
daya  (a)  adopts  and  which  Jtmiitavahana  understands  while 
he  combats  it  (^), 

l^y  what  precise  course  the  Hind  A  woman,  from  the  con- 
dition of  complete  dependence,  from  being  Nirdhayiaj  rose  in 
the  iNstimation  of  the  Brahman  lawyers  to  the  high  position 
assiij^ued  to  her  by  Vijnanesvara,  cannot  probably,  upon  the 
existing  sources  of  information,  be  determined  with  any 
certainty.  Sir  11.  S.  Maine,  tracing  her  right  to  property 
to  the  Bride- Price  paid  for  the  damsel  taken  in  marriage 
and  in  wliich  slie  shared,  remarks  (c)  : — 

**  If  then  the  Stridhan  had  a  pre-historic  origin  in  the 
H ride- 1  Vice,  its  growth  and  decay  become  more  iutelli- 
^'■il)l(\  First  of  all  it  was  property  conferred  on  the  wife  by 
the  lius])and  '  at  the  nuptial  fire,'  as  the  sacerdotal  Hindu 
lawye!  s  express  it.  Next  it  came  to  include  wliat  the  Romans 
rallrd  the  ilits,  property  assigned  to  the  wife  at  her  marriage 
by  her  own  family.  The  next  stage  may  very  well  have 
bei-n  reached  only  in  certain  parts  of  India,  and  the  rules 
n  lating  to  it  may  only  have  found  their  way  into  the  doc- 
trine (»f  certain  schools  ;  but  still  there  is  nothing  contrary 
to  the  analogies  of  legal  history  in  the  extension  of  the 
Stridhan  until  it  included  all  the  property  of  a  married 
woman.  The  really  interesting  qaestion  is,  how  came  the 
law  to  retreat   after   apparently  advancing  farther  than  the 

(a)  Section  1,  p.  4  flf,  below. 

(b)  DavaMidf^i.  Ch.  IV..  Sec.  2,  p.  27  (Stokes  H.  L.  B.  250\  Sec.  3. 
p.  4  {Jfn:l.,  L>->1  .  romparcd  with  Mit..  Ch.  II..  Sec.  11, p.  11  (IW..  460J. 

!  c    The  "  Knrly  Hintory  of  Initituttons**.  pages  3S4.  333. 
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Middle  Roman  Law  in  the  proprietary  enfrancliiseinent  of 
women,  and  what  are  tlie  causes  of  the  strong  hostility  of 
the  great  niajoritv  of  Hindu  hiwyers  to  the  text  of  the 
Mitakaliara,  of  which  the  authority  could  not  be  wholly 
denied  '^  There  are  in  fact  clear  indications  of  a  sustained 
f^'eneiiil  effort  on  the  part  of  the  Brahmanical  writers  on 
niixfMl  law  and  reli*rion,  to  limit  the  privileges  of  women 
whirl  I  thev  seem  to  have  found  recoornised  bv  older  autho- 
rititV. 

And  again  (ti)  : — 

"  ( )n  the  win  lie  the  snrf-essive  generations  of  Hindu  lawyers 
show  an  incr^-asing  hostility  to  the  institution  of  the  Stri- 
dlian,  not  by  ab»lisliing  it,  but  by  limiting  to  the  utmost  of 
their   power  the  circumstances   under  which  it  can   arise. 

Thu  aim  of  the  lawyers  was  to  add  to  the  family 

stock,  and  to  ])lace  under  the  Control  of  the  husband  as  much 
as  tli(»y  could  of  whatever  came  to  the  wife  by  inheritance  or 
gift,  Init  whenever  the  property  does  satisfy  the  multifarious 
coijdit!f)iis  laid  down  for  the  creation  of  the  Stridhan,  the 
viuw  of  it  as  emph:irically  '  woman's  property'  is  carried  out 
with  a  loirical  coiisisten<'V  verv  su«jr«restive  of  the  chanicter 
of  tin-  anciriit  institution  on  whirli  the  Bnihmanical  jurists 
madf  war.  Not  nnly  has  the  woman  singularly  full  power 
f»rd«'aling  with  the  Stridhan — not  only  is  the  husband  de- 
hjirrcd  from  intiTMi'-ddling  with  it,  save  in  extreme  distress 
— but,  when  the  prn|»ri('tress  dies,  there  is  a  special  order  of 
surei'-slon  to  h"r  prop.'riy,  which  is  manifestly  intended  to 
given  preference,  wher«'Ver  it  is  j)ossil>lr»,  to  ftJinale  relatives 
over  males.'* 

Tliat  the  inst  it  ut  it  in  of  Mrido-purchase  existed  amongst 
thu  llinelus,  and  f^ra  time  (?ven  amongst  all  classes,  seems 
IiiL^li'v  probable.     Aj>astamba  says  (f>) :  — 

"  It  is  (liM-lariMl  ill  ili,»  Ve<la  that,  at  the  time  of  marriage 
a  gitt  f'»r  (till*  I'll!  11  hi i« 'lit  i\i')  his  wishes  sliould  be  made  (by 
tlic  brid«'gri»')iM)  tntlu-  f;iiljir  nf  rlie  bride,  in    onler  t    fuIHl 

{o    Op  Tt  .  [».  .';;;,'r 

6     PI:I^^|IU  11  .  r.it^ili    (i    K:ill.  i:;.|):n.).  I'J:  .*)>(  !iho  MuUli  III  .fU. 


^TKIl)T^AN  J  THE    BRIDE-PRICE.  429 

the  l.'iw.  '  Tliorofure  he  should  give  n  hundred  (cows), 
besides  a  cliariot  ;  that  (gift)  ho  should  make  bootless  (by 
ret  11  riling  it  to  the  giver).  In  reforouce  to  those  (marriage 
riles)  the  word  *  sale/  (which  occurs  in  some  Smritis  is  only 
iis<Mlas)  a  tnetaphoricul  expression;  for  the  union  (of  the 
liusbaiid  and  wife)  is  effected  through  the  law/^ 

Til  is  shows  at  once  the  former  prevalence  of  the  practice 
and  the  abhorrence  with  which  at  a  later  time  it  came  to  be 
looked  on  by  the  Brahniauical  community.  It  had  then  be- 
come peeuliar  to,  and  therefore  distinctive  of,  the  lower 
castes,  Vaisyas  and  Sudras  (a),  though  in  the  approv- 
<d  Arsliji  form  of  marriage,  a  gift  of  a  bull  and  a  cow, 
to  llie  bride's  father  was  still  prescribed  (6),  a  rem- 
nant, probably  of  a  practice  amongst  a  pastoral  people,  of 
(Mwnpensating  the  family  which  lost  the  daughter  in  the 
nio-^t  usual  and  valuable  form  of  property  then  recognized, 
^iMi(f  formula  })rescribing  the  gift  survived  the  circumstances 
in  wliicli  it  originated,  but  still  exacted  observance  through 
the  associations  with  which  it  was  connected  (c).  Mana  ((/), 
who  condemns  the  A>ura  form  of  marriage,  recognizes  it  as 
still  in  voi'-ue,  and  as  distinguished  by  a  consent  gained  by 
a  liberal  Lrit't  on  the  part  of  the  bridegroom  to  the  bride's 
fit  lur  and  tlie  bride  herself  (e).  This  gift  is  not,  however,  by 
Mmmu  identified  with  that  *'  gift  before  the  nuptial  fire'*  (/), 
\Nhich  may  accompany  the  most  approved  marriages. 
\  y:.-M  (;/)  defines  the  Snllia  as  the  bribe  given  to  the 
bi  kIc  to  induce  her  to  go  to    her  husband's   house.     Vijfm- 


'/    ApHstaiiiha.rrasrm  II..  IVttaU.  5,  KaxKlika  12,  |>ara.  1  ;  Yijuavalkya 
I  .  ''^.  (;i  ;  CoU'U.  Dij:..  Kk.  v..  T.  4i)9. 
'f'    Apavt..  TntH.  II.,  Pat.  5,  Kand.  11,  para.  18;  Manu  III.,  63. 
<       i'liat  Ivinc  were  a  roinmoii  forui  of  gift   in  the  Vedic  |)eriod,  se f  5 
Mi.ii'h  Sar.^krit  Tcxt»,  41)7. 

'L  (I..  Ill  .  jmra.  i>5,  .U.  61. 

"^)  So  the   Uutnukara.    6>e  the  Smfiti  ChandrikH,  Ch.  IX.,  Sec.  I. 
pHiii.   l  note. 

i  '     Mmui  IX  .  194;  111..  .04. 
y     UiM.l.h.^L'a,  Ch.  IV.,  Sec.  3.  para.  21.  Stokes  H.  L.  B.  266. 
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nesvara  (a),  commenting  on  Yujiiavalkyall.,  143,  144,  who 
enumerates  the  nuptial  gift  as  distinct  from  the  '  Sulka*  or 
*  fee',  calls  the  latter  '  the  gratuity  for  which  a  girl  is  given 
in   marriage';   and  the  Vishnu  Smriti  also  (&)  distiDguisfaes 
the  Sulka  from  the  gift  at  the  nuptial  fire.     K&tyftjana  dis- 
tinguishes the  nuptial  gift  (c)  from  the  Sulka,  which  latter 
ho  defines  as  '^  what  is  received  as  the  price  of  household  uten- 
sils, of  beasts  of  burthen,  of  milch  cattle  (d),  or  ornaments  of 
dress,  or  for  works  (e?)."     This  definition,  though  passed  by 
in  silence  by  the  Mitfik shard,  is  adopted  by  the  Vyavahftra 
MayAkha  {/),    by   the  Vivada  Chint&mani  (g),  and    with  a 
somewhat   different  reading  is   adopted   by   Jlmutavahana 
in  the  Dayabhaga  {h).     This  writer  insists  that  the  gift  of 
the  ordinary  Sulka  may  accompany  a  marriage  in  any    form 
(/),  and  is  to  be  carefully  distinguished  from  the  Sulka  pre- 
sented in  marriages  according  to  the  disapproved    forms  to 
the  father  or  brothers  giving  the  damsel   in  marriage.     'ITie 
latter,  he  says,  belongs  to  them  alone. 

Varadraja,  page  48,  admitting  the  two  kinds  of  6'u/Ara, 
says  that'the  '*  Bride- Price''  goes  to  the  mother  or  the  brother, 
while  the  gift  made  for  the  purchase  of  ornaments  and  fur- 
niture reverts  on  the  woman's  death  to  its  giver.  Mitra- 
misra  says  there  is  a  Sulka  given  in  the  form  of  ornaments 
for  the  bride  to  her  parents,  and  another  as  a  present  to  her 
on  her  going  to  her  husband's  house  (j). 


(a)  Mit.,  Ch.  II..  S<»c.  U,  para.  6,  Stokes  II.  L.  B.  460. 

{b)  Ch.  XVII.,  18  in  the  Appx. 

(c)  Mit..  Ch.  II.,  Sec.  11,  para.  5.  Stokes  U.  L.  B.  459. 

id)  DeGubernatis,  Storia  Comparata  Degli  Usi  Nuziali,  Bk.  I.,Chap. 
XV.,  p.  Of),  points  to  **  il  dono  (l*iinn  varca  che  lo  sposo  IndiaDo  fSuceva 
alia  sposa  e  al  prete  maestro.*'     Compare  Yfijn-  I.,  109  ;  MaDii  XI.,  40. 

(<•)  Smriti  (MinndrikH,  Chap.  IX..  Sec.  10,  para.  5  ;  MadhaTiya,  p.  4L 

(/)  Chap.  IV.,  Sec.  10,  para,  li,  Stokes  H.  L.  B.  98. 

(//)  p.  2-28. 

(A)  Chap.  IV.,  See.  'A,  para.  19.  Stokes  II.  L.  B.  25*.  See  also  Coleb. 
Dip..  Bk.  v.,  T.  4<iS  ;  Varadaruja.  p.  4^). 

i)  Duvahl  &ga,  I.  c.  para.  *J*J  ff.   Stokes  H.  L.  B.  25'». 

;)  See  below,  Si-e.  1.  p.  II. 
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This  perplexity  of  the  Smritis  and  the  commentators  over 
'*  Sulli't/'  as  a  gift  to  the  parent  or  brothers,  and  as  a  gift 
to  the  bride,  as  a  gift  at  the  marriage,  at  the  time  of  the 
bride's  change  of  residence,  and  as  a  fund  for  procuring 
household  goods  and  ornaments,  shows  that  at  a  very  early 
date  the  word  had  lost  the  definite  sense  of  '*  Bride- Price",  if 
it  had  ever  been  confined  to  it.  Stenzler  translates  Sulka 
as  *'  Mortjengabe  "  (a),  but  this  gift  on  the  morning  after  the 
completed  nuptials,  an  important  institution  amongst  many 
nations  (6)  seems  not  to  have  obtained  special  recog- 
nition amongst  the  Hindus.  It  would  indeed  be  incompati- 
ble with  the  spirit  of  modesty  with  which,  according  to 
their  law-givers,  the  relations  of  the  spouses  are  to  be 
governed.  All  the  Smritis,  which  deal  with  the  subject, 
agree  that  this  Sulka  goes  on  the  woman's  death  childless 
to  her  brothers  or  her  parents  (c),  for  which  no  good  reason 
could  easily  be  found,  unless  the  more  primitive  idea,  attach- 
ed to  the  word,  had  been  that  which  it  really  expressed  during 
the  formation  of  the  law.  All  agree  too  that  the  property  of  a 
woman  married  by  the  Asura  rite  goes  to  her  own  family 
(il)  on  her  death  without  children.  According  to  most  of 
the  coniraentators  the  same  rule  is  prescribed    by   Y&jnaval- 


(a    YAjnavalkya  II.,  144. 

[h)  See  l)e  Gubernatis  Storia  Comparata,  Lib.  III.,  Ch.  VII.  A  prac- 
tice prevaili  which  may  possibly  have  originated  in  the  same  way  at  the 
"  Mur^en^be."  On  the  tirst  night  of  cuhabitatioo  the  elder  women  of 
both  famihes  conduct  the  married  pair  to  their  chamber,  and  aeat  them  to- 
gether on  the  nuptial  bed.  The  bridegroom  then  puts  a  gold  ring  on 
the  bride's  finger,  and  ties  in  her  iari  or  scarf  two  gold  coins.  The 
analogy  of  thiii  to  the  use  of  the  i%ed(ling  ring  and  the  concurrent  declara- 
tion "  with  all  my  worldly  goods  I  thee  endow*'  in  the  English  marriage 
Hf  rvice  is  curious  and  interesting.  The  gift  makes  the  property  Stridhan. 
r»  See  the  Appendix,  Gautnma  XXVIII.,  23;  K&tyAyana,  quoted 
lUvabhA^^a,  Chap.  IV.,  Sec.  3,  para.  12.  Stokes  H.  L.  B.  253; 
YHjuavalkya,  Ibid.,  para.  10,  26.  Stokes  H.  L.  B.  263,266. 

{d^  myabhAga,  Chap.  IV.,  Sec.  2,  para.  24,  Stokes  U.  L.  B.  249; 
Mit  .  Ch  II.,  Sec.  11.  para.  11.  Stokes  H.  L.  B.  460;  Hanu  IX.,  197  ; 
\Ajnavalk)a,  II.,  145. 
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kya  as  t'>  a  gift  hy  Iior  own  kindred  ('O-  Vijiianesvara 
liirnself,  while  he  converts  tlic  rule  in  fuvoorof  tho  woman's 
kinsmen  j?<norallv  into  one  favouring  her  husband's  kins- 
men  [h)^  as  the  neeessrjry  complement  of  the  wide  extension 
that  he  Iiad  given  to  Striclhan,  is  forced  to  set  aside  his 
own  construction  in  favour  of  the  brothers,  who  take  the 
SuHca  not  only  as  relatives,  but  under  a  special  text  in  their 
favour  (r),  TIio  Vyavaliara  Mayukha  ('?),  adopting  the 
^[itakshariVs  doctrine  as  to  Stridhan,  defined  by  special 
texts,  admits  the  brotliers*  right  to  the  Sulkftj  and  in  the 
case  of  an  Ainm  marriage  the  right  of  her  own  family 
to  property  arising  from    gifts  made  by  them. 

This  id(Mitity  of  rulvs  in  cases  wliicli  the  modem  Hindu 
law  widely  distinguishes  must  j)robnl>ly  have  originated  in 
some  common  cause.  The  form  of  ca[)ture  recognised  for 
soldi'Ts  jjs  tlic  Raksha^a  rite  [r)  still  subsists  as  an  essen- 
tial ]»art  of  the  marriagi^  ceremony  auKmgst  several  of  the 
uncivilized  tribes  of  In<lia  (/).  Tho  roistanco  of  the 
bride's  relatives  was  an  asM*rtion  until  it  became  a  mock 
a^sertiou  of  riirhts  i'l),  wliicli  seems  to  have  been  exercised 
l>v  the  ancifMit  Britons   anioui^st  manv  other  nations.      It  is 

k  ill 

a  stoj)  in  advance  when  marriages  n.'sting  on  contract,  and 
distinct  exnganujus  families  are  formed,  as  in  India  they  seem 
to  have  been  at  a  very  early  })eriod  (/*;,and  th<^  legend  of  Drau- 
paili  can  bel'uktd   on  as   rcnintt^  from    national  experience. 

In)    n:i\:i)>lin^Ni,  Chap.    IV.,   Sir.  .'i,   parn.  10.   29,  Stokes   11.    L.    B. 

i>r».{.  j:.7 1  Ciiitb.  i)i-..  wk.  v..  T.  rytYA  ff. 

■/;    Mil.,    Cliap.    11..    S.c.    11,   para.  9.    14,  Stokes    II.    L.  B.   460; 
Colib.  Pi-..  Uk.  v..  T.  .V)'^.  :M,  .'ilJ  Coiniii. 

r  1  Sj)  till-  Sinrjti  Cliandrika,  ('haj).  IX.,  Sit.  3,  paras.  27.  29,  33. 
(//.  (:ha]».  IV.,  SiT.  UK  para.  1.7.  :i2.  Stokirs  H.  L.  W,  105,  106. 
'r;  Manu  III.,  iMi.  .MI].     An  ullusHm   to  it    seems  to  he   ninde   in  the 
piiHsriirc  from   the    Hiir.  Veiln  X.,  -7.  quoted   in  Muir's   Sanskrit  TeiU, 
\ol    v.,  p.  -l.'i?^.  The  autlinrity   exorriM-d  l»y  brothers  is  nlhnlcd  to,  Ibid, 
'./    Sc"  Ln))h<>rk'H  rriiiiitixe  (Nuiilition  of  Man,  pp.  76,  86. 
g    Sr-  )]i»\\i;ver  M('!«riiii:iii*s  i^tiidies  ni  .Vncient  History,  p.  425  ff. 
h    Tlie   Siorv  of  Vaina.  Ki;;.  Veda,  X.,  10,  1,  marks  the  abhurrence 
wiih  which  till  iiKi-^niiiMs  eoniifxiou  wai  looked  on  alremly   in  the  Vcdic 
yvuM      Sf.   :,  Miiir"  .  Sanskrit  Trxtn.  p  -J^'J 
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This  advance  is,  in  some  instances^  accompanied  by  a  deve- 
lopement  of  ancestor  worship,  which  gives  a  sacred  character 
to  the  head  of  the  family  (a),  and  the  father  or  eldest 
brother  is  found  exercising  despotic  power  over  its  other 
members.  He  will  not  part  with  his  daughter  or  sister  ex- 
cept for  a  reward  (b).  Natural  affection  leads  to  his 
endowing  the  bride  with  some  portion  of  the  gain  ;  it  be- 
comes a  point  of  honour  and  ostentation  to  do  this  (c),  and 
on  her   death    it  seems   reasonable  that  the  gift,    in  early 

(a)  S33  Muir's  Sanskrit  Texts,  Vol.  V.,  p.  295  ;  Tylor's  Primitive 
Culture,  Vol.  II.,  103,  103  ;  Coulanges  la  Cit^  Antique]  Bk.  I.,  Ch.  II.. 
Bk.  II.,  Ch.  VIII.  The  dependence  of  sons  under  the  early  Br&hmanical 
law  may  be  gathered  from  Ndrada,  Pt.  I.,  Ch.  III.,  SI.  36,  "  Women,  sons, 
slaves,  and  attendants  arc  dependent,  but  the  head  of  a  family  is  subject 
to  no  control  in  disposing  of  (or  dealing  with)  hit  patrimony,"  as  well  as 
Pt.  II.,  Ch.  v.,  SI.  39,  quoted  at  p.  437-  In  Ch.  IV.,  SI.  4,  it  is  said  that 
a  son  or  a  wife  can  no  more  be  given  away  than  a  thing  already  promised 
to  another  ;  which  indicates,  as  does  YSjCavalkya  III.,  242,  how  far  the 
pafria  potestas  had  been  pushed.  A  similar  superiority  is  assigned  to  the 
eldest  brother  by  the  Smfiti  cited  in  Coleb.  Dig.,  Bk.  II.,  T.  15.  Manu 
IX.,  105,  directs  the  eldest  brother  "  to  take  entire  possession  of  the 
patrimony,*'  and  the  others  to  **  live  under  him  as  under  their  father." 
The  mollifications  introduced  at  a  later  time  appear  from  KullQka's 
comment,  and  the  follo.^ing  verses  of  Manu,  as  also  from  N&rada,  Pt.  II., 
Ch.  XIII,  81.  5  ;  and  the  modern  law  from  Jagann&th^'s  remarks,  in 
Coleb.  Dig..  1.  c.  Tliecases  of  Duleep  Singh et  al  v.  Sree  Kishoon  Panday, 
i  X  W  P.  R.  83  ;  Ajey  Ram  v.  Ginlkaree  et  al,  IbiJ.  1 10  ;  and  Mutst. 
Bhowna  et  nl  v.  Roop  Kishore,  5  Ibid.  89.  may  be  compared  with  20  C 
W.  R  174  [Ju^Aeep  Sirain  Sinyh  v.  Deen  Dyal  LaJl  et  al,  referred  to 
above,  p.  3/0,)  and  Ibid.  \9'2  {Mohabeer  Pershad  et  al  ▼.  Ramyad  Sinyh 
et  al  .  The  absence  of  ownership  in  a  wife  and  son  is  insisted  on  in  a 
way  v^hich  shows  that  its  existence  had  once  been  recognized.  See  Vyav. 
May.,  Ch.  IV.,  Sec.  1,  p.  1 1,  12  ^Stokes  H.  L.  B.  45) ;  Ch.  IX..  Sec.  2, 
p  3   IhiA.  133);  Coleb.  Dig.,  Bk.  II.,  Ch.  IV.,  T.  5,  7.  9  Comm. 

(6)  The  \\\(c  thus  acquired  being  not  unnaturally  looked  on  at  pro- 
perty, he  who  took  her  on  her  husband's  death  became  answerable,  as 
hnving  received  the  estate,  for  the  debti  of  the  deceased.  See  N&rada, 
Pt   1  ,Ch.  III.,  si.  21—24. 

(c)  Compare  Dr.  Leitner*s  account  of  a  Ghiljit  marrioge.  Indian  Anti- 
quary, Vol.  I.,  p  11.  and  Plautus  Tnoummus  III.,  2.  quoted  by  De 
Gubernati^,  Storia  Comparata,  p.  106.  Stingineu  on  the  part  eitherof  tbf: 
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times  still  retaining  its  original  shape,  should  retam  to  thaatock 
from  which  it  proceeded.  At  a  still  later  point  of  progreH 
the  sale  of  women,  retained  by  the  nncinllzed  tribes  oomea 
to  be  looked  on  as  an  opprobrium  bj  those  more  adranoed^  and 
especially  where^  as  amongst  the  Br&hminical  commmiifyj 
the  wife  has  been  admitted  to  a  share  with  her  hnsband  ia 
the  performance  of  the  most  sacred  household  rites  (a).  A 
concurrent  elevation  of  feeling  amongst  the  warrior  casts 
brings  about  the  Svayamvara  (b),  the  choice  of  her  favoared 
suitor  by  the  high  born  maiden,  or  at  least  a  state  of  manoars 
and  ideas  akin  to  that  of  the  age  of  chivalry  in  Europe^  in 
which  the  beautiful  pictures  of  female  character  presented 
by  tho  nindd  epic  poetry  and  drama  could  be  conceived 
and  appreciated  (c).  At  this  point  the  rules  and  the  ceremo* 
nies  which  poiuted  to  a  ruder  age,  would  be  explained 
away;  and  the  rcL'ol  lection  of  their  true  origin  dying  out  as 
a  newer  system  a^xjuired  consistency,  the  texts  would  be 
subjected  to  such  in mipuUitiun  either  in  the  way  of  change 
or  of  exej^esis  ns  we  tind  they  have  in  fact  undergone  (d). 
The  right  of  women  to  marriage  gifts  continued  while  the 
rules  still  retained  bt'Cime  anomalous. 

Side  by  side  with  thLs  source  of  women's  property,  how» 
ever,  there  was  aiiotlior  which  has  received  less  attention. 
The  total  severance  from  her  own  family,  which  in  a  parti- 
cular form  of  civilization  tho  woman  undergoes  when  she 
marries   and  thus  enters  that  of  her  husband,  is  still  un- 


8on-in-ln\v  or  of  tiR' bride's  brother  \vu»  already  a  reproacli  in  the  Veilie 
cm.  »S>«Rig  Veda,  I.,  loy  r|U()tt>d  o  Muir*s  Sanskrit  Text,  460.  The  refer- 
ence a{)])ear4  to  l)c  to  a  corntcxion  funned  by  purchase.  The  profuse 
penditure  at  IIind(\  weddiii<;:4  tliu;*  find^  a  kind  of  warrant  in  the 
traditions  of  the  race. 

{a)  Apastaniba,  Pr.  II..  Put.  I.,  Knn.  1,  pa.  1 ;  Pat.  V.,  Kan.  2,  pa.  H; 
Colcb.  DifT.,  IJk.  IV..  T.  411;  «k.  V.,  T.  399.  Compare  M.  MuUer's 
Ili»t.  San.  Lit.,  pp.  28,  :?<):>. 

lb)  See  Moil.  Williams  In.  Wi>.  4<«^. 

{c)  \  Svnyninvara  secius  to  have  been  occasionallj  allowed  eren  in 
the  Vedic  times,  s&e  5  Muir's  San.  Texts  459. 

trfj  Sef  Biirnell.  Op.  Cit.,  Intrvduction,  p.  XIV. 
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known  to  some  Indian  tribes  (a).  Many  traces  of  custom 
remain  to  show  that  a  connexion  through  the  mother  was  till 
recently  recognized,  and  indeed  still  is  in  some  places  recog- 
nized, as  superior  or  as  running  parallel  to  that  through  the 
father,  and  as  in  some  degree  regulating  the  devolution  of 
property.  The  custom  of  patnibhdg  still  prevailing  in 
Madras  (b)  is  traceable  to  this  source.  In  Bengal  JimAta- 
vahana  founds  the  law  of  devolution  on  Visvarupa's  statement 
that  all  the  property  of  a  woman  dying  childless  goes  to  her 
brother  (c).  The  rule  indeed  under  which,  according  to  the 
Bengal  Law,  patrimony  taken  by  a  daughter  from  her  father, 
instead  of  passing  to  her  husband  and  his  family,  returns  to 
the  family  stock  from  which  it  was  severed,  may  be  referred 
to  this  principle.  Even  in  Manu,  the  text  (IX.,  185)  in  favour 
of  a  father's  succession  is  balanced  by  one  (IX.,  217),  which 
says  '^  of  a  son  dying  childless  the  mother  shall  take  the  pro- 
perty ,''  and  on  a  mother's  death  all  her  sons  and  daughters  are 
to  share  her  property  equally  (IX.,  192).  Tajnavalkya  (II., 
117)  says  the  daughters,  and  failing  them  the  issue.  In  the 
Mitakshara  (Ch.  II.,  Sec.  4,  p.  2,  Stokes  H.  L.  B.  444)  a  pass- 
age is  cited  from  Dh&resvara,  which,  failing  the  mother,  assigns 
the  son's   heritage  to  his  grandmother  in  preference  to   his 

(a)  As  to  the  Nair«,  «f0  Buchanan'*  Mysore,  Vol.  II.,  pp.  419.513. 
The  married  woman  may  associate  with  any  equal  but  her  husband.  In 
Canara  tliere  is  a  quasi- permanent  connexion  not  with  the  husband  but  a 
paramour;  yet  though  this  identifies  the  children  as  the  offspring  of  a 
particular  man,  the  heritage  goes  not  to  them  but  to  his  sister's  children 
by  her  paramour.  Amongst  the  Bants  there  is  a  conflict  between  the 
older  law,  which  favours  the  nephews  and  the  natural  tendency  of  fathers 
to  enrich  thfir  own  cliddren,  which  now  requires  legislatire  sanction  to 
give  it  full  effect.  Amongst  this  tribe,  there  is  polygamy  without  poly- 
andry :  each  wife's  chihiren  and  goods  are  regarded  as  specially  her  own  : 
and  on  her  divorce  or  the  death  of  her  husband,  go  with  her  to  the  joint 
famdy  dwelling  of  her  brothers.  The  eldest  brother  manages  the  estate  ; 
but  liis  heir  in  that  capacity  is  the  eldest  son  of  his  eldest  aister.  his  own 
children,  like  the  other  offshoots  of  the  family,  being  entitled  only  to 
subsii^tence.     Buchanan's  Mysore,  Vol.  3,  p.  16,  &C. 

ib)  Suprx,  p.  386. 

Cc    D4yabhAga,  Ch.  IV  ,  See.  3,  p.  13  (Stokes  H.  L.  B.  354). 
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father,  in  order  that  it  may  not  pass  to  his  brothers  of  another 
class.  This  rule^  rejected  in  the  later  law,  may  well  have  come 
down  from  a  time  when  the  clan  connexion  through  the  mother 
was  thought  more  close  than  that  of  mere  half-brothersbip 
through  the  same  father  (a).  In  North  America,  it  ia 
said  that  amongst  some  tribes  "  The  property  an4  effect* 
of  husband  and  wife  were  kept  distinct  and  remained  after 
their  demise  in  the  gens  to  which  each  respectively  belong- 
ed. The  wife  and  children  took  nothing  from  the  husband - 
and  father,   and  the  husband  took  nothing  from  the  wife.... 

In  eaoh  case  the  property  remained  in  the  wifu'sor 

husband's  gens.  A  mong  the  Ojibwas,  the  effects  of  a  mother 
were  distributed  a^iong  her  children,  if  old  enough  to  use 
them:  in  default  of  children  they  went  to  her  sisters,  to  the 
exclusion  of  her  bi-othrrs.  Although  they  had  changed 
(general)  descent  to  the  male  line,  the  icheritance  (to  the 
deceased  woman)  still  followed  the  rule,  which  prevailed 
when  descent  was  in  the  female  line"  (//).  ''A  Zunian/'  it 
is  said,  *'  married  an  Oraybe  woman  and  had  by  her  three 
children/'  She  died  and  then  '*  the  relatives  of  the  deceased 
wife  to<')k  po=?sossion  of  lior  children  and  of  her  household  pro- 
perty, leavini^  to  liim  (the  husband)  his  horse,  clothing,  and 
weapons''  (  •).  In  In«lia  the  right  of  the  woman's  children 
precedes  that  ofh:T  fiitlier'.s  family,  and  the  distinctive  marks 
of  an  exdii-ive  ft-Miali*  gf.itileship  are  generally  wanting 
oven  anion^r  the  rudrr  tril^^s  ;  but  the  separate  subsistence. 
of  tlif  wife's  property  as  belonging  to  her  and  her  own 
family  <A'  birtli  is  still  rocngnized.  In  a  recent  case  on 
the  Kattiaw.ir  lVf»nti.'r  ths  brothers  of  a  woman  who  had 
died  c:hil«ll«ss  came  and  took  possession  of  the  whole 
h<iii>(.li(rM    stnfV    </').     X'aradaruja,     page    52,    refers    that 


('t     4'(iiniiar«' tlu-  (M-r  of  till'  1.>(-isiiis    Ilrroil.  I.   1 73, '^  anil    the   other 
Miniliir  rji^i''*  ivt«Tn'«|  t>»  :ii  I..  MMrL'au**  Anri«Mit  Socii-ty,  p.  347  ff. 
I  A)   L.   Mnr.Mii'H  All!  if;il  Stwjft),  p.  'M.  ii'M . 

(r;  Oj).  C'lt..  p  f.:w: 

id,  Ejl  rti  itin.n  .  ,]    Jm,\)U",  Fsfi,  Intc  .lihlirial  AMintant  in  Kattiiwar, 
Dnd  nuNv  JudH-ial  ('  ii..i.;«x:i,ih  r  in  Hurnr.ah 
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part  of  Brihaspati's  text  (a),  which  says  that  "  the  mother's 
Bister [is]  declared  equal  to  a  mother/'  to  the  case  of 

A 

an  A^iira  marriage  attended  with  the  consequence  of  the 
succession  to  the  wife,  not  of  her  husband  and  his  family, 
but  of  her  own  parents  and  their  family  (t).  And  in  this 
latter  case  he  says,  "When  the  mother  and  father  would  suc- 
ceed, then  in  their  default,  of  the  three  relatives  through 
them  the  deceased  woman's  sister's  son  takes  first.  In  his 
default  her  brother's  son  takes  it.  In  his  default  the  son- 
in-law  takes  it."  This  preference  of  a  sister's  son  to  a  bro- 
ther's son,  which  is  not  confined  by  other  writers  to  the  case 
of  an  A  sura  marriage  (c),  points  probably  to  a  time  when 
feniale  had  not  yet  become  quite  superseded  by  male  gentile- 
ship.  A  trace  of  the  same  state  of  things  is  to  be  found  in 
Kilakantha's  preference  of  these  collateral,  and,  according 
to  modern  ideas,  but  slightly  connected,  relatives  to  the 
husband's  sapindas  as  heirs  to  a  woman's  pdribhdshika 
Stridhan. 

The  patriarchal  constitution  of  the  family,  which  grew  up 
amonf,^st  the  Brahminical  section  of  the  Indian  people,  was 
logically  connected  with  a  set  of  ideas,  with  which  those,  to 
which  we  have  just  adverted,  were  incongruous.  Accord- 
ingly wo  find,  in  the  dovelopement  of  the  now  prevailing 
system,  not  only  that  "women,  sons,  slaves,  and  attendants 
are  dependent"  (d),  but  also  (e)  that  "  three  persons,  a 
wife,  a  slave,  and  a  son,  have  no  property;  whatever  they 
ac(juirc  belongs  to  him  under  whose  dominion  they  are.** 
This  is  the  pain'a  potentas  in  its  full  dcvelopement ;  and  start- 


{a^  Colrh.  Up.,  Bk.  v..  T.  513;  Vyav.  May.,  Ch«p.  IV.  Sec.   10,  p. 
30,  St(>kcs  II.  L.  Pi.  106. 

(M  .SW  Mtnii  IX..  197  ;   Ytjn.  II.,  145;  DAyabhAgt,  Ch.  IV..  Sec. 
2,  p  27,  Stoker  II.  L.  B.  250  ;  Sec.  2.  p  6.  Ibid.,  252. 

(r)  Smfiii  ChtnarikA,  Ch.    IX..  Sec.  3,  p.  36  ;  Coleb.  Dijr.,  Bk.  V., 
T.  51.3  ;  DAyabh&gm  Ch.  IV.,  Sec.  3,  p.  31  (Stoket  H.  L.  B.  267) ;  Vyt? 
Mav.,  Ch  IV..  Sec.  10.  p.  30  (/Wrf.,  106). 

id)  Nartda.  Pt.  I.,  Ch.  V.,  81.  36. 

(*;)  Ibid.,  Pt   II..  Ch.  v.,  81.39  }  Maoo  VIII..  416. 
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ing  from  this  point  some  writers  (a)  set  down  the  woman 
as  originally  uninvested  with  any  rights  at  all.  Whether 
she  had  rights  in  the  full  sense  of  that  term  may  indeed  be 
doubted ;  but  the  law  of  her  complete  absorption  in  the 
family  of  her  marriage  was  only^  by  degrees  and  partially 
adopted  by  the  community  at  large ;  and  does  not  a£ford  a 
sufficient  source  for  the  peculiar  and  varied  rules  in  her  favor 
with  which  in  historical  times  it  has  always  been  blended. 
Amongst  the  polyandrous  classes  indeed,  who  are  still 
much  more  numerous  in  India  than  is  generally  supposed 
(h),  it  is  obvious  that,  as  the  chief  connecting  links  between 
successive  generations,  craving  some  ideal  continuity,  are 
the  females,  and  they  the  sole  centres  of  any  certain  identity 
of  blood,  the  patriarchal  constitution  of  the  family  ;  and  its 
ordinary  concomitants,  are  practically  out  of  the  question. 
Such  classes,  though  not  within  the  operation  of  the  stricter 
HinJil  law,  have  yet  obtained  a  place  in  the  Hindu  commu- 
nity, and  have  brought  into  it  notions,  which,  on  account  of 
their  harmonizing  with  some  natural  feeling  or  some  need  of 


(a)  As  Dr.  Jolly,  in  his  Essay.  **  Uebcr  die  rechtliche  Stellung 
der  frnuen  be  deiiinlte  Indern  p.  4,  and  Dr.  A.  Miiyr  Das  Indisobe 
Erhrcclit.  p.  15i?,  **  Die  Weiber  waren  in  altester  Zeit  keine  Rechtt 
•ubjccte." 

(A)  The  ndcs,  preserved  in  Mann  IX..  59  ff.  for  regulating  the  inter- 
course uith  the  eliildlcss  uife  or  widoiv  of  a  brother*  point  back  to  a  pre* 
TiouH  institution  which  the  gradual  refinement  of  sensibility  had  thus 
ameliorated.  The  limitation  of  the  practice  to  the  lower  castes  mentioned 
bv  Manu  does  not  occur  in  Narada,  who  further  allows  this  connexion 
even  with  a  woman  who  has  hud  children,  if  she  is  '*  res|>ectab1e  and 
free  from  Iu!*t  and  passion'*  iNiirada,  I't.  II..  Ch.  XII.,  si.  80 (H.  Yajnaval* 
kva  assirrns  the  duty  to  any  kinsman  of  the  dcceast'd  descended  from  the 
same  stock.  The  male  oHVpring  of  this  kind  of  union  was  variously 
regarded  citherns  the  son  of  the  deceased  husband  only,  or  of  both  him 
and  the  actual  father.  »S^<*CoKb.  Dig.,  Bk.  IV.,  T.  149  Comm  ;  Mitlk- 
sharu,('h.  I.,  Sec.  11.  pp.  1.  5  note, Stokes  II.  L.  B.  4l<\  412  \  BaudliayAna, 
Pr.  II.,  Kan.  II.,  SI.  23;  Vasi.«htha,  Ch.  XVII.,  9-11  given  in  the  Appz. 
below ;  Smriri  Chandrikd,  Ch.  X.  That  the  practice,  not  subject  appa- 
rently to  severe  regulations  obtained  in  the  Vedic  period,  «ee  l^g  Veda. 
X.,  40  quoted  5  Muir's  Sanskrit  Texts,  459. 
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the  society,have  obtained  a  more  or  less  general  acceptance(a). 

It  is  still  the  custom  amongst  some  castes  for  the  father  of 
the  bride  to  present  with  his  daughter  a  household  outfit, 
which  is  carried  in  procession  at  the  wedding  (6).  In  others 
this  is  becoming  superseded  by  a  gift  in  money,  which 
however  is  still  regulated  by  the  prices  of  the  diflTerent 
equipments  for  which  it  is  meant  as  a  substitute.  The  hus- 
band who  comes  into  possession  in  this  way  of  a  sum  of 
money,  and  hands  it  to  his  wife  to  purchase  household  utensils, 
provides  her  with  "Sulka'*  in  the  second  sense.  The 
Adhy  a  gnikaorg'\^&tthea\tQ,T,&u.dt\ie*^Adhydvdhanika''ov  gift 
during  the  procession,  are  probably  to  be  referred,  like  the 
'  Sulka',  to  a  state  of  things  really  anterior  in  its  prevalence  to 
the  patriarchal  system,  out  of  which  some  suppose  it  to  have 
grown  by  a  gradual  extension  of  the  wife's  proprietary  capa- 
city. So  also  as  to  the  Pritidatta  or  token  of  affection,  which 
WU9  at  first  a  gift  from  the  woman's  own  family.  She  would 
be  incapable  of  holding  this,  except  through  a  capacity  which 
Nurada*s  text  denies.  But  that  capacity  not  having  been  really 
extinguished  in  practice,  the  gift  subsequent,  *  Aniddheyika' 
from  her  husband's  relatives  had  a  definite  body  of  property, 
rojil  or  potential,  to  which  it  could  adhere ;  and  the  '^ddhive- 
d<nnka^*  or  compensation  for  supersession,  in  the  form  of  a 
gill  to  make  the  first  wife's  position,  as  to  paraphernalia,  equal 
to  that  of  the  second  (c),  if  it  was  ever,  as  probably  at  first 
it  was,  a  mere  pacificatory  present,  easily  took  the  character 
of  a  legal  obligation,  when  other  sources  of  exclusive  female 
property  were  familiar  to  the  people. 

It  seems  at  least  probable   then    that  the  woman's  di«- 
linclivo  ownership  uf  property   was  not  merely  a  develope- 


[n]  See  Hurneirs  Introd.  to  the  M&dhattya,  p.  XV.  Introd.  to  Varada- 
rAja's  Vyavah&ra  Nirnaya,  pp.  VII.,  VIII ;  Ward's  Survey  Account  and 
the  Madura  Manual  quoted  by  Mr.  Nelson  in  hit  "  View  of  the  HindA 
!.a;v  &r  /•  pp.  141-145. 

{b.  An  early  instance  of  a  simple  trousseau  u  that  in  the  ^ig  Veda 
X  ,  85.     .S><r  DeGubcrnatis,  St  Comp..  Bk.  I.,  Ch.  XVII. 

(c)  Mil..  Chap.  II,  Sec  U,  pa.  8845,  Stokes  H.  L.  B.  466. 
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ment  within  the  sphere  of  the  Brdhminical  law  itself^  bat  in 
part  a  tradition   from  earlier  times,  or  from  an  alien  racOj 
adopted  as  a  process  of  amalgamation,  blended  the  older  and 
the  newer  inhabitants   of  India   into  a   single  people.     The 
Hindu  literature  preserves  many  testimonies,  that  whatever 
may  have  been  the  strictly  religious  view   of  women's  infe- 
riority and  dependence,  they   in  fact  retained   a  position  of 
real  influence  and  freedom  down  to  the  time  when    Maho- 
medan  ideas  began  to   permeate  the  community.     Vijuane- 
svara,   whose   literary   activity   is   to    be   assigned    to    the 
eleventh  century,  was  a  stranger  to   these   ideas.     He  had 
himself,    it  would    seem,   a   tolerably   high   conception    of 
female  character   and    capacity  ;  he    looked   on  the   union 
of  the  husband  and  wife  as  establishing  an  almost  complete 
moral  identity  between  them  ;  and   probably  availed   him- 
self of  a   pretty  widespread   popular  feeling,  derived  from 
the  sources  to  which  wo   have  adverted,    to  propound  his 
theory  of  female  ownership.     That    theory   seems   not  to 
have  been  adopted    wiihuiit  some   misgiving  or  reserve  by 
any    of  his  numerous    fullowers.       Katyayana    and    Vy^a 
are   quoted   by    the  Vh\imitrodaya  ((/)    and  by  the    Smriti 
Chandrika  [h)  to  the  effect  that   separate  property  bestowed 
upon  a  woman  is  not  to  exceed  two  thousand  Karshdpanas  (c) 
and  is  to  exclude  immoveable  property.    It  is  there  explained 
that  as  the  gift  mi<>ht  be  repealed  annually  so  a  single  endow- 
ment to  produce  the  same  amount  may  be  given  once  for  all 
even  in  the  form  of  immoveable  propi'rty.     The  Vyavahira 
Mayukha  repeats    these    rules  (</),  and  the  further  one  that 
what  tlie  svoman  earns  belongs  to  her  husband ;  as  also  those 
gifts  from  friends  other  than   near    rehitives,   which,   if  she 


(a)  See  below,  Soc.  1,  pa.  13. 

{b)  Chap.  IX.,  Sec.  1,  pa.  6—11,  IG.  The  passajje  of  VyAsa  la  by 
Varadaraja  (]».  34)  construed  as  a  limitation  on  a  ividowS  right  of  in- 
heritance. 

(c)  Copper  coins  of  small  value,  sc^  below  Trans,  of  Viraroitrodaya, 
Sec.  1,  pa.  43. 

:rf>  Chap.  IV.,  Sec.  IC».  pa.  5,  fi.  7.  StoWes  U.  L  B.  99,  100 
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rouM  relftin  tliuiii  liersi-lf,  would  ufford  a  means  yf  with- 
ilrivwitiy  her  giiius  from  Iilt  liusiband'u  coutrol.  0rniiment3 
jriveii  to  hor  fur  ordinary  wc;ir  become  hor  property,  but  in 
tiio:it'  liaudt'cl  to  her  fur  use  only  ou  extraordinary  occa- 
sii^iis  tlie  oivnorship  of  tlie  noniinnl  donors  and  of  their 
fiimilies  remains  {'i).  The  VivaJa  ChintfLmDni  {!>)  follows 
tlip  Slitiiksbanl  in  layinfj  no  restriction  on  the  woman's 
(MjiiU'ity  to  take  immoveable  property.  The  *'  Inbhum" 
or  ;,'ain  which  Devala  assigns  to  the  woman  (e)  in  un- 
recEijrrii^ed  or  ent  down  by  ntt  the  commeulators,  except 
\'ijn:iiK>viir;i,  who  docs  not  himself  expressly  cite  this  au- 

A  d;iiif:bter,  inim;nTied  or  married,  may  take  iinmoveabltj 
pniperly  by  gift,  from  her  parents,  according  to  the  Paya- 
bhjga  (■/),  whii-h  imposen  no  restriction  on  the  amount,  but 
KaUaviitiii  (here  (iiioled  is  nnderrituod,  as  we  have  hocu,  by 
'HhiT  eommenialors,  as  confining  what  may  be  given  toniar- 
livd  womon  within  narrow  limits  (■),  Even  that  rt'ftrietion 
ivouM  bo  lb-regarded  in  llio  ease  of  pniperty  aci^iiired  by  the 
donor  (_/'l,  and  all  gifts  by  (jiirents  proceeding  from  natural 
:.tri-etii.ii  are  I.,  be  respected  (;/),  nnless  they  areofsncha 
.■haraeier  a-i  to  be  a  fraud  oi,  oilier  members  of  the  family  (/, ). 
A-  1..  properly  whiib  i-  free  from  the  claims  of  co-owners  a 

.1   LiK'.rK  .  ]..  4i;;,  14:;  «., 

'.'    Cli.i,.,  IV..  S,r.  .-1.  pn.  12.  !.-,.  2U,    Sl..ki-«  tl    1,    l\.  JVA.  3'<l.  2h7 
•s'-uUoCuliI).  Dij;.  nk.  V.,T-a.'.l. 
..    S.  ..I-.11I11;  M,..llii.M>a.  ].   .|1. 
f     S,.;,r„|.:.^,.::S,l.  N.,-..     ,  ■. 
.1)  Ivl.l.    I3JL-.,  VI.  II..  I  ■:::.[•    IV.,  Sc.  i;.  T.  4y..=ill;  N»t»d«.  Pi.  11. 

<li.',|,  IV.  SI  7  ;  \.„^.  Mil  ,(  li.i|.    IV.,   S.O.  :,(«.  ll.Stokcn   H.  L. 

1;  ;ij ;  Mii..nia|..  I .  .s.-.-.  (..  |,n.  1:!.  10  1/6;,/.  ;«(!.  311:1. 

h  Sar^U,  I'l  U.,  n.;i]..  IV..  SI.  1;  Vv.v.  Mil  .  Cl,«|).  lV..Srr  10. 
y  <:,  Siiik.'i  It,  I.  H  M  ^  Vir;iuiHr.  S'f  I.  [in.  .i.  ii/ra  ;  Hirurniiamja 
ruii'i'il  y-M<'lr«  l<u,n-ili<.j^  fl  al.-.i  iUd.  U  C.  It.  7.'..  Xu  intrnhr- 
•  Mii  iiiHi  W  ■ili.MMiril  111  II  iinii  nr  >  htothrr  ijiitiiiit  ■  ilralin)t  wnb  the  hcri- 

-../.  nh>.'h  ».•«:.<  .^,.T>l.  iiim  orh^TiKhu,  q.  i::t6.  MS. 
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woman  may  take  by  ^ft  from  her  fatter,  mother^  or  brother, 
without  limitation  according  to  the  modern  law,  which  in  this 
respect  has  become  as  liberal  as  the  Mitakshara  would  make 
it  (a).  A  devise  is  put  practically  on  the  same  footing  as  a 
gift  inter  vivos  (h). 

Similarly  a  wife  may  take  gifts  from  her  husband  of  any 
kind  of  property  and  to  any  amount,  subject  only  to  the 
rights  which  others  may  have  in  what  is  thus  given  to  her  (e). 
The  commentators  (d),  who  carefully  provide  against  her 
alienation  of  imTnoveiible  property  thus  acquired,  thereby 
acknowledge  at  loii.st  with  the  Mitakbhara  her  competence 
to  receive  it.  Tlie  limitation  imposed  by  Katyiyana's  text 
above  quoted  applies  in  terms  to  a  husband's  gifts  as  well  as 
to  others,  but  wliero  pruj)erty  ranks  as  separate  estate,  no 
one  now  has  a  riglit  uu  which  he  can  challenge  the  owner's 
disposal  of  it  (r).  Colcbrooke  says  (f)  without  qualification 
that  "  land  may  be  given  l)y  the  husband  to  his  wife  in  Stii- 
dlian  and  will  be  her  absolute  property/'  The  last  words 
must,  as  to  Bengal  at  least,  be  qualified  by  the  restriction 
set  forth  in  theDayabhaga  (7)  against  alienation  of  immove- 
able property  given  by  a  husband,  but  as  to  the  wife's  capa- 
city to  take  such  property  by  gift,  they  represent  the 
modern  law  (h).     Ornaments  given  by  the  husband  mei'ely 


{a)  See  Colcb.  Dij: ,  l)k.  V.,  T.  4S'2  Coium.,  quoting  Chandesvar. 

yb)  See  above  p.  .*<S*J  ;  Judno  Sath  Sircar  v.  Bussant  Coomar  Roy,  19 
C   W.  R.  '204,  S.  C.  11  Benf^.  L.  K.  LNG. 

(r)  Sfrc  thi*  passa^rs  rcferrcil  to  in  note  (A'  nt  p.  441.  As  to  the  essen- 
tials oi  tlif  jrift,  see  (V.  v.  A'..  'J  Mori.  Dijr.,  231  ;  6?.  Pabitra  Dati  et  al  v. 
Bnmudnr  J'tno,  7  IViij:.  I^.  K.  CVJ  ;  Kishnn  Gocind  v.  Ladlee  AToAiiJi. 
2  Calc.  S.  U.  A.  R.  imK  V^nhffachrlla  v.  Thnthnmmnl,  4  Mad.  11.  C.  R. 
4i}0,  recognizes  the  couipetence  of  the  husband  to  make  a  gift,  while 
exaetinj:  dehvery  to  complete  it. 

U^  See  the  Smriti  ChandrikJi.  Chap.  IX.,  Sec.  2,  p.  10. 

(e''  See  above,  p.  411. 

(/}  2Str.  II.  L.  VJ. 

[r''  Chap.  IV  .  Sec.  1,  pa  'J.i.  ^^tokes  \l.  L.  IV  241       Fof    Bombay  get 
the  ease  of  Knfmhnsnpn  v.  Chnnrrrom,  10  Uoni.  H.  ('.  R.  40.'!, 
k)  S'  "*  p.  '^It 
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to  ho  worn  occasionally  remain  his  property,  but  otherwise 
tlic y  become  fully  hers  (a).  It  follows  from  what  has  been 
siiid  that  a  member  of  an  undivided  family,  residing  apart, 
is  not  at  liberty,  by  converting  his  gains  into  costly  orna- 
ments, to  deprive  the  other  members  of  their  share  in  his 
;i((juisitions  {h)  ;  and  if  the  wife  under  cover  of  that  position 
:ij»pr()j)riat€s  what  belongs  to  her  husband,  she  subjects 
hn\st'lf  to  punishment  (r).  On  the  other  hand  the  general 
sacrodness  of  a  promise  (d)  is  upheld  in  the  case  of  one 
made  to  a  wife.  The  sons  must  fulfil  it  (e).  In  this  respect 
the  modern  treatises  go  beyond  the  text  of  the  Mitakshard, 
though  not  probably  beyond  its  intention,  as  Vijiiinesvara 
was  a  stickler  for  the  literal  fulfilment  of  the  mental  act  in 
cases  of  gift  without  delivery  of  possession  (/*). 

Gifts  to  mothers,  sisters,  daughters-in-law,  and  to  other 
fenuile  relatives  occur  not  unfrequently  in  practice  (g).  No 
ditfuulty  is  raised  to  the  reception  of  such  presents  even 
of  imnioveiiblo  property,  where  the  title  of  the  donor  is  un- 
lueumberod  ;  but  the  subject  is  not  so  dealt  with  in  the 
modern  commentaries  as  to  aSbrd  a  ground  for  a  profitable 
comparison  with  the  Mituk^harii.  Gifts  even  from  strangers 
may  be  accepted  ;  though  these,  according  to  the  moderns, 
become  the  j)roperty  of  the  husband  when  the  donee  is  under 
c«  'Vrrture. 

That  women  may  take  property  generally  by  inheritance 


'/)  2Str.  II.  L.55.241;  Musst.  Rad  ha  v.  Bisheshur  Dots,  61^.^1  .?,n. 

\h    Q.  315  MS..  Ahmedoujcgur,  I3th  June  1853. 

'c.  NArHdii.  Pt    II..  Chap.  XII.,  kl.  92 ;  coni|iajre  Mami  IX..  199. 

!(/    Ihld.  Pt  II., Chap.  IV.tl.S;  MaDuIX.,47;  V>iv. May., Chap.  IX.. 

jm.  L\  Stoke*  II.  L.  B.  133. 

'  '•)  .s>r  thf  bmriii  Cbandrik&.  Chap.  IX.,  Sec.  2,  pa.  25 ;  Mramitr.  Sec. 
1.  pa.  J 1.  Mow;  Vvav.  May.  Chap.  IV..  Sec.  10.  pa.  4,  Stoket  II.  L.B  99. 

(/    See  the  Mit.,  on  the  Adminittratton  of  Justice;  I  Macn.  U.   L 
0    S<-e  Chattar  Lalting  etai  v.  Skeufmkram  r/  a/.  5  Beng.  L.  R.  123. 
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Las  been  shown  in  tlie  foregoing  pages  of  this  work  (a). 
BaudhCiyana^s  quotation  froni  tlio  Veda  (b),  though  support- 
ed by  Brihaspati  (r),  is  no  longer  allowed  to  disqualify  them. 
That  text,  as  we  liave  seen,  may  bo  differently  construed  (rf). 
Manu's  text  IX.  1 8,  nii:?(iuoted  by  the Viraniitrodaya below (e), 
points  indeed  to  an  essential  inferiority  of  women  as  inca- 
pable of  pronouncing  expiatory  formulas  (/),  and  Gautama  (g) 
seems  by  omission  to  exclude  even  a  mother  from  a  share 
on  a  partitioi>,  but  Katyayana^s  Srauta  Sfltra,  the  only 
one  on  the  White  Yj.jurveda,  gives  to  women  the  right  to 
sacrifice  as  allowed  by  the  Vedas  (h).  The  Dilyabh&ga  (T) 
and  the  Smriti  Chandrika  (j)  adnn't  the  wife's  succession  on 
the  special  ground  ofhor  association  with  her  husband  in  sa- 
crificial rites  (/;).  Kulliika  Bliatt-,  commenting  on  the  text  of 
Manu  Xr.,  187,  which  assigns  succession  to  the  nearest 
sapindas,  says  that  a  wife  must  be  considered  a  sapinda, - 
l>ccauscshc  assist*^  her  husband  in  the  performance  of  religious 
duties  (/).  Tlie  X'iramitrodaya  {ni)  adopts  the  less  generous 
construction  of  the  Snn;iti  Chandrika  (n),  and  the  Daya- 
liliaga  ((/)  that  a  woman's  capacity  to  inherit  can  arise  only 


\a)  To  note  [b]  p.  1*20,  juM  a  ivfiTfnoo  to  Dilyahhaga,  Ch.  X!.,  Sec.  1. 
p.  49  (Siokes  II   L.  B.  .US  ;  Vvav.  May.,  Ch.  IV..  See.  8,  p.  2  {Ibid.  84. ) 

./-»■  .SV^'  hv'low  Ajipx.,  Diuulh.,  Pr.  II..  Ka.  II..  '27. 

[c]  See  tlu'  Sinriti  Cliaiulnka.  Cli.  XI..  Srr.  i,  ]>.  27  ;  Vyav.  May.,  Ch. 
IV.,  St'c.  ^,  |).  :<  (St()lv.>  H    L.  B.  ^i^^ 

'(/:  Sitjira  p.  177  if 
\f)  Si'v.  .M,  p.  If). 
if.  Manu  XI.,  1!H. 'JOJ  H'. 
[g    IWlow,  tin'  .\i)px.,  .Vdhyaxa  2f^,  1  t!" 
[h    S'f  M.  Williain.s  In.  AVis..  ir>!). 
.'i;  (Ml.  XI.,  Sit.  I.  p.  A7  vStokes  II.  L.  IV  'M*\,. 
(/■Cli.  XI,  S.c  1.  p.  10;  M.  MulIiT  IJist.   San.  Lit.,  28,  205. 
U    Smriti  CIuuhI.,  Cli.  XI..  Sir.  J.    p.  \'J ;  Mit.,  Ch.  IT..  Sec.  I.  p.  5 
iStokfs  II.  L.  B.  4-2S). 

(  i)  CoK'l).  Dir..  r,k.  v..  T.  :i!)7  Conini.  n,f  fin, 
{m    Sfjf  ahovo,  p.  424. 

n    Ch.  IV.,  p.  .",. 

o     Ch     XI  .  Sim-.  <;.  ],.   11.  <iokr>    II     L    H    Mt] 
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under  special  texts  in  her  favour  ;  but  the  Mitakshara  (a) 
and  the  X'yavahnra  Mayiikha  do  not  recognize  any  general 
disahility.  The  latter  indeed  (b),  as  we  have  seen,  treats  a 
sister  with  special  favour. 

T\w  nature  of  the  estate,  which  a  woman  takes  in  the 
property  acquired  by  her,  seems  to  have  been  regarded  by 
NijiKincsvara  as  standing  on  the  same  footing  as  the  estate 
of  ;i  mule.  To  this  he  mentions  only  one  exception,  "a 
husband  is  not  liable  to  make  good  the  property  of  his  wife 
taken  by  him,  in  a  famine,  for  the  performance  of  an  (indis- 
p(»nsiible  religious)  duty,  or  during  illness,  or  while  under 
n'straint  (').  The  Vyavahara  Mayiikha  ((/)  and  the  Vira- 
niitrodaya  (')  repeat  this  text.  The  Smriti  Chandrika  (f) 
(1  notes  one  to  the  same  effect  from  Devala.  DevAnda 
lilijitt  goes  so  far  even  as  to  say  : — "  In  a  husband's  pro- 
perty, the  wife  by  reason  of  her  marriage  possesses  always 
ownership,  though  not  of  an  independent  character,  but  the 
husband  does  not  possess  even  such  ownership  in  his  wife's 
property"  (7).  The  Ilindil  notion  of  ownership  seems  to  be 
not  incompatible,  cither  with  this  right  springing  up  on 
p.irtieular  occasions,  or  with    the  woman's   general  depen- 

\a\  C'h    II..  Sec.  1,  paras.  14.  22-24  (Stokes  II.  L.  B.  489,490). 
[h)  Cli.  IV..  Sec.  8,  p.  ly,  Stokes  II.  L.  B.  89  ;  supra  p.  181. 
ir    Mit  ,  Ch.  II  .  Sec.  11,  p.  31.  Stokes  II.  L.  B.  465. 
(/)  C'li    IV.,  Sec.  10,  p.  10.  Ibid.  101. 
i>)  Sec    1.  p.  20. 

;/)  Ch.  IX..  Sec.  2,  paras.  1  i,  V).  In  para.  26,  Dev&ncla  insists  on 
tlir  in()thrr*!«  exclusive  ownership  of  her  StrMhan  as  against  any  claim  to 
purtitioii  advanced  by  her  sons.  But  this  must  be  understood  by  re- 
U'ri'iirr  to  his  conception  of  Stridhan,  and,  as  to  property  formerly  her 
hiishand'H,  by  reference  to  his  notion  that  the  widow's  share  is  not  herit- 
n^c  and  not  partible  pro|)erty,  Sff  the  Smfiti  Chand..  Ch.  IV.,  p.  11  ; 
t  h   VII.  p.  22. 

\o  C'uKl)  Dig,  Bk.  v.,  T.  415  Comra.  *'  .\  man,  bis  wife,  and  his 
son  art-  roproprietorsof  the  estate.'*  Reply  of  the  SAstri  at  Aliroednuggur. 
iiOth  Mftrrli  1R7.^,  MS.,  No.  39.  According  to  the  Uw  of  Wettern  India  a 
uoiuaii  h<i!(  full  ownership  of  her  paliu  or  Strtdhao,  Rf^.  t.  Natha 
Kiilyin  tt  ill,  8  Bom.  H.  C.  R.  11.  Cr.  Ca. 
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dence  ( a ) .  No  limitation  is  prescribed  by  Vijfi&nesyara  to  the 
wife's  or  widow's  use  of  the  share  taken  by  her  in  a  parti- 
tion (/>).  It  is  shown  in  the  Smriti  Ghandrik&  (e)  that  this 
share  falls  within  Vijfianosvara's  conception  of  inheritance, 
and  thus  becomes  property  in  the  fullest  sense.  An  unmar- 
ried daughter,  who  on  such  an  occasion  **  shares  the  inherit- 
ance'' (f.1),  is  similarly  unfettered  as  to  the  disposal  of  it  by 
any  rule  in  the  Mitakshartl  (e).  It  accepts  the  doctrine  of 
the  general  dependence  of  women,  but  without  working^ 
it  out  to  any  practical  result.  It  omits  the  prohibitions 
referred  to  by  the  modern  commentators»  against  the 
wife's  exponiliug  oven  her  separate  property,  without  the 
assent  of  her  husband  (/),  and  in  making  no  special  provi- 
6i<ni  as  to  Sautlayikam  it  may  probably  have  intended  to  leave 
the  full  ownership  constituted  by  its  texts  to  their  natural 
opiTation  on  tlio  whole  of  a  woman's  estate  ((/). 

This  liberality  seems  never  to  have  quite  commended 
itself  to  those  even  who  are  in  a  general  way  followers  of  the 
Mitakshara.  Tiic  Smriti  Cliandrika  limits  the  woman's 
right  of  disposition  to  Saudayiku,  defined  as  wealth  received 
from  her  own  or  her  husband's  family,  and  excluding  im- 
moveable property  given  by  her  husband  (h).  The  "patnl" 
wife's  dependent  ownership  over   her   separated   husband's 


{a)  Mit.,  Chop.  II.,  Sec.  I,  pa.  25,  Stokes  II.  L.  6.  435,  and  the 
CRSC'f  citfd  above. 

(6  Ibid.,  Chap.  I..  Sec.  2,  pa.  8;  Sec.  7,  pn.  1,  14  (Stokes  II.  L.  B. 
37y,  3l>r.  401) ;  Dajabha^a.  Ch.  III.,  Sec.  2,  pa.  37  note  {Ibid.  233). 

(c)  Chiip.  IV.,  pa.  10.   Conip.  C'oleh.  Dijr..  Bk.  V.,T.  420,  5l5Coinm. 

id)  Coin|)are  Coleh.  Dig.,  13k.  V.,  T.  31)9  Coinm.  sub  Jin.  ;  Mit.,  Ch. 
II..  S«'c.  1.  p.  25»  Ibid.  U'}). 

(e)  Mit.,  Ch.  I.,  Sec.  7,  pa.  14,  Stokes  II.  L.  B.  401. 

(/)  iSVf  the  Virainilro«laya.  Sec.  1,  pa.  14.  15  below;  Vyav.  May., 
Chap.  IV.,  Sec.  10.  pa.  ?.' Stokes  II.  L.  B.  100;  Dayabhaga,  Chap.  IV, 
Sec.  1.  pa.  23  ^Ibid.  211)  ;  Sinri.  Ch..  Chap.  IX.,  Sec.  2,  pa.  12. 

(g)  In  a  note  to  the  case  of  Doe  dem  KuUnmmal  v,  Kuppu  Pillai,  1 
Mad.  II.  C.  R.  at  p.  90,  the  principal  passages  are  collected,  which  bear 
on  a  woman's  power  to  deal  with  her  8e|>arate  property. 

(A)  Chap.  IX..  Sec.  2.  pa.  6,  11. 
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property  becomes,  on  his  death,  according  to  this  authority, 
independent,  yet  without  power  to  give,  mortgage,  or  sell 
the  estate,  except  for  religious  or  charitable  purposes  (a). 
The  Viraniitrodaya  (6)  gives  full  power  of  disposition  over 
Siiudayika  only.  So  too  does  the  Vyavahara  MayAkha  (c), 
and  as  to  property  taken  by  the  widow  on  her  husband's 
death,  it  limits  her  strictly  to  a  life  enjoyment  subject  only  to 
an  exception  in  favor  of  religious  gifts  {d).  The  Vivdda  ChintA- 
mani  is  to  the  same  effect  (e).  J!mutav&hana  (/),  while 
denying  the  wife's  ownership  of  gifts  from  strangers  {g),  says 

(a)  Chap.  XI.,  Sec.  I.  pa.  19.  23,  29. 

(A)  Sec.  1,  pa.  14,  15  below. 

(c)  Chnp.  IV.  Sec.  10.  pa.  8  (Stokes  H.  L.  B.  100). 

{(i)  Ibid.  pa.  4  (Stokes  II.  L.  B.  99).  In  the  case  of  Choameelalv.  Juuoo 
Mull  Dev-edas,  1  Borr.  R.  60,  it  was  decided  on  the  V^yav.  May.  that  a 
uiduw  could  not  devise  property  inherited  from  her  husband  to  her  family 
priest  so  as  to  deprive  the  next  heir,  her  nephew's  widow.  In  Jugjeevun 
yuthoffjfe  ft  ai  v.  Deosunkur  Kaseeram,  1  Borr.  R.  436,  on  the  other  hand, 
a  \vi<l(>\v  was  allowed  to  bequeath  by  WRy  of  Kiishnarpana  the  property 
inlieritcd  from  her  husband,  except  the  family  house  and  the  sum  requisite 
for  her  obsequies  to  the  exclusion  of  her  husband's  cousin.  The  decision 
rested  on  the  sacred  character  of  such  a  gift ;  as  in  the  Vyavasth&  in 
Dhoolubh  Bhaee  et  al  v.  Jecvee  et  al,  I  Borr.  R.  75,  the  S&stri  says  (p.  78) 
"  Goulul  Bai  was  not  authorized  to  assign  to  the  children  of  her  brethren 
the  liouse  of  lier  huiband  PitAmber  (which  after  his  demise  had  descended 
to  her)  without  the  sanction  of  the  heirs."  In  Poonjeeabhaee  etal  v.  Prais- 
Iroonirtir,  I  Barr.  194,  it  was  ruled  that  a  woman  who  h»d  a  ton  could 
not  in  discharge  of  her  deceased  husband's  debts  alienate  property,  which 
she  had  inherited  from  her  father,  without  the  assent  of  the  son,  after  he 
hail  attained  1 6  years  of  age.  This  is  referred  to  the  passages  from  Brihas- 
p.iti  and  KiUyayana,  quoted  in  the  VyavahAra  May&kha,  to  show  that  m 
woman  is  generally  untit  to  enjoy  fixed  property,  and  that  a  nidow  can- 
not dispose  of  it  except  for  special  purposes.  Her  son  enjoying  accord- 
ing to  the  May  ilk  ha  an  unobstructed  right  of  inheritance  (Ch.  IV.,  Sec. 
10,  p.  26,  Stokes  II.  L  B.  105.)  was  probably  regarded  by  the  S&stris  at 
h.ivii)^  a  joint  ownership  in  the  pro{>erty,  which  thns  became  inalienable 
\%ithout  his  assent.  '*  A  son,"  says  the  Pandit  at  2  Mori.  Dig.  S4.'i,  *'  inheriU 
tlie  estate  of  his  mother  in  the  same  manner  as  that  of  his  father." 

ir    p   2r,2.  26:J   See  B.  Gmnpui  Sing  x.  Gmnga  Perthad,  2  Agra  R.  230. 

</)  D&yabh&ga,  Ch.  IV.,  Sec.  I,  pa.  20,  23,  Siokes  H.  L  B  340,  241 

P    Ci.ieb.  Dig  ,  Bk.  v.,  T.  420  Comm.  II. 
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that  over  all  property,  really  hers,  her  power  of  disposition 
is  unfettered,  save  in  the  case  of  her  camiugs  and  of  im- 
moveables bestowed  by  the  husband  (a).  These  she  is  only 
to  enjoy  by  way  of  use  ;  and  similarly  when  she  takes  his 
estate  on  his  death,  which,  according  to  the  Dayabhdga,  she 
does,  whether  ho  was  separated  or  unseparated  from  his 
brethren  (/>),  she  '^  must  only  enjoy  her  husband'^s  estate 
after  his  demise.  She  is  not  entitled  to  make  a  gift,  salCj 
or  mortgage  of  it,"  except  in  the  fulfilment  of  a  pions  daty, 
under  the  pressure  of  necessity,  or  with  the  sanction  of  the 
paternal  uncles  and  other  near  relatives  of  her  deceased 
husband  (^•).  Jagannutha, being  forced  to  admit  that  the  widow 
has  indepou<]ent  power  over  iluijti  as  her  husband's  gift  or 
as  heritage  ('?),  says  in  one  place  that,  as  to  such  property,  if 

in\  Colcb.  \)\r.,  Hk.  V.,  T.  170  Conim.,  4J0  Comin.  As  to  a  gift 
for  maiuti'iiancti  by  u  son,  sre  Musst.  Doorgn  Koonvrar  v.  J^Iussi, 
Trjoo  Kffouirtir  et  al,  ^)  C.  AV.  U.  ."i^  Mis.  K.;  and  the  Dayabhuga,  Ch.  IV., 
Sit.  1.  ]).  18  (Stukfs  II.  L.  li.  lMO). 

(//)  ()|>.  Cit .  Ch.  XI.,  Soc.  l.pu.  6.4G  Stokes  II.  L.  B.  305,  310).  See 
Kcprnt  Siiirj  v.  Koolfihul  Siiif/  of  a!,  2  M.  I.  A.  .'J3l  ;  Ghirdharee  Sing  v. 
Koolnhiil  Sitir;  it  <//,  2  \hil.  .'M4  ;  Ro')  Knrun  Sinp  v.  Nawab  Mahomed 
Fyz  Alii  Khan  pf  al,  1-]  IhiiL  IST  :  The  Coll'jctor  of  MasuHpatfun  v.  C. 
Vturata  Xarmin  Apimh,  8  lUil.  i}i)0 ;  (ioUmI  Mu7i€f»  Dossee  y.  Sham 
Lall  Uijsat'k  *t  ah  C  W.  U..  Sp.  Xo..  p.  Ifij  ;  Kiist,  C.  J.,  in  Cotsinaui 
By  sack  ot  nh  v.  Jlurroosufnninj  Jiffi^srp  rt  al.  2  Moil.  Dig.,  at  p.  215. 

[(",  Op.  Cit.,  Ch.  M.  Sic.  I,  p.i.  5<;,  (12.  (14  i^Stokcs  II.  L.  B.  320-322)  ; 
J)(o  if-m.  liamanu:i:[  Mookojiadhia  v.  Rafnfcissen  Vtitt^  2  Mori.  Dig.,  115. 
Tor  the  case  of  an  t'statv  tuki'ii  ioinllv  uiuUt  this  law  hv  two  widows. 
»vv.(ioljiiiil  I'hit.i-Ur  rf  al  v.  l)>'lni('.i'T  Khan  t-t  al,  23  C.  W.  R.  125; 
Snemattf'p  Mufti"  !i- rjc^fdry  Jhj.^s-r  \.  Rainroniiy  Putt  *tal,  2  Morl.  Dig., 
^0  ;  and  coinpjiri'  p.  121  ot  tins  \>ork. 

{if  III  tlk*  case  at  2Str.  II.  L.  -1,  cjoclment  socnis  to  have  been  main* 
taincd  by  a  \^oinaii  a.aiii^t  her  hii>baiiil  for  a  house  which  he  had  given  to 
hiT  oil  his  ^rcoiul  iiiarriajrc.  So  also  in  Case  CXXIX.  of  Kast*s  notex,  G. 
V.  A'..  2  Mori.  I)i;j..  2M.  A  suit  for  jewels  was  inaintaiiicd,  IVulubhram 
V.  Bijirr.  -  r,oir.  K.  4.-1.  S'v  C..lrb.  Di-..  \\l.  V.,  T.  4^\  Conini.  The 
.ii'^wiT  at  2  M«iil.  l>j;„'  ,  (N  Ji'shiiJ'ih  Uaur  \ .  Ju^^rt  ninnt  T#//70rp)  iicnics 
to  a  in(»tlur  aii\  |»o\\i  r  to  di«»p<>'»e  by  will  uf  flie  peisounlty  inherited  from 
her  son.  v\liiiii  ^lie  iis.'lit  fiii\  i- evpimlnl.  |t  i-M-lie.its  to  the  crown.  .\s  to 
ri'alfx.  >»•«  //•/'/#  M  \\\\i\  pp   I'W  ' inpt  }'i.,'i'<ii.    ihn(f  •  r  V   ^thin  Cf>ii'^r  *f  ol\ 
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immoveable,  "  her  enjoyment  only  of  it  is  aathorized  "  (a): — 
a  rule  which  applies  to  moveables  also  (&).  Ho  thinks 
however  that  her  alienation  of  the  property,  though  blame- 
able,  may  bo  valid  (c),  yet  he  quotes  N&rada  (d)  against  any 
such  alienations  and  says  that  all  the  authorities  concur  in 
forbidding  it  as  to  property  devolved  on  a  widow  by  the 
death  of  her  husband  (c).  Property  acquired  by  inherit- 
ance by  a  woman  before  her  marriage  he  regards  as  at  her 
independent  disposal  (/),  and  if  acquired  during  coverture, 
it  is  subject  to  her  husband's  control  like  her  other  acquisi- 
tions, so  long  as  the  husband  lives  {g).  To  a  daughter  he 
assigns  full  power  over  Stridhan  which  devolved  on  her 
from  her  mother  (h). 

The  share  taken  by  a  mother  in  a  partition  is  according 
to  the  Smriti  Chandrika  (i)  only  a  means  of  subsistence. 
That  given  to  a  sister  is  only  a  marriage  portion  (j). 
The  VyavahAra  Mayukha  (k),  in  providing  for  the  mother 


131  (Doe  dem.  SibnatUh  Roy  v.  Bunsook  Buzzary).  At  p.  156  {Doe  dem, 
Gunganarain  Bonner jee  v.  Bulram  Bonnerjee\  the  opinion  of  the  Pindits, 
given  by  MiicnAghtcn,  ii  that  in  Bengal  a  nidow't  estate  being  only  usu- 
fructuary and  untransferalde,  her  sale  of  the  property  is  invalid  even  as  to 
hcro\^n  interest.  This  {irinciplc  might  o|)erate  where  something  had  been 
allutted  merely  for  mniutcnanee,  as  a  right  to  future  raaintenmnee  eannot 
be  HS!(igned,  Ramabai  v.  Ganesk  Dhonddeo,  Bom.  II.  C.  P.  J.  F.  for 
IhTH.  p.  188;  but  as  to  a  widow's  estate  proi)erly  so  called,  wtt  supra 
p    I2«'i  and  the  further  cases  cited  below. 

va;  Coltb.  Dig..  Bk.  V.,  T.  615  Coram. 

[h\  J//i(i.T. -lOJComm. 

(c)  Ibid.,  T.  31»y  Coram. ,  T.  4;»U  Coram. 

!(/)  Ibid  .  T.  47(>. 

\e\  Ibid.,  T.  i02  Coram  .  sub  tin.  See  Cotebrooke  cited  2  Mori.  Dig., 
p  J 1 2  {Cosstunui  By  sack  ei  al  \.  Uturoosoondry  Do4$ee  ei  ai.) 

(/   See  2  Macn   II    L.  IJJ. 

1.7)  CoUb.  Dip..  T.  470  Cumm. 

K  k  )  U/td.,  T.  515  Comm.  Several  canes  under  the  Bengal  law  will  be 
found  m  2  Miicn    II    L  Ah.  VIII. 

,i  ch.  IV  .  p.  y. 

J ;  Ch.  IV.,  p.  16,  17,  Itt. 
[k   Ch   IV  ,  stc   4,  p.  15,  18,  40  ^^^lokcs  H.  L.  B.  51,  62,  57}, 
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and  the  sisters^  says  nothing  of  the  nature  of  the  estate 
they  take  in  the  property  thus  acquired  by  them.     Ntlakantha 
does   not  adopt  Vijnancsvara's   definition  of  heritage    (a), 
and   it   seems   that  he  would^   on   a  widow's  death,  assign 
the  share  allotted  to  her  in  a  partition  to  her  sons  (b),  but  the 
same  remark  might  on  the  same  ground  be  made  as  to  the 
share  given  to  a  sister.     It  is  doubtful  therefore  whether  any 
abiding  interest  of  the  family  of  the  former  co-sharers  in 
such  property  would  still  subsist  or  not.     Jagannfttha  {e) 
says  that  such  a  share  may  be  aliened  by  its  recipient,  and 
he  applies  the  same  rule  to  property  inherited  (d),  bat    his 
discussion  of  these  questions  shows  that  conflicting  opinions 
are  maintained  by  the    principal  modem  commentators  (c). 
The  views  of  English  scholars  and  lawyers  on  these  points 
have  been  no  less  various.    Prof.  H.  H.  Wilson,  in  Vol.  V., 
of  his  works,   at  p.  29,    says : — ''  It  is  absurd  to  say    that 
a   woman   was   not  intended  to  be  a  free  agent,  becaase 
the  old  Hindu  legislators  have  indulged  in  general  declara- 
tions of  her  unfitness   for    that   character.     Manu*    it    is 
true,    says    of  women,  '  Their   fathers    protect    them    in 
childhood,   their    husbands  protect  them  in   youth,   their 
sons   protect    them    in    age.     A  woman  is   never    fit   for 
independence '  (/)  ;   but   what   does  this   prove  in   respect 
to  their    civil   rights  ?     Ni\rada  goes   further,  and  asserts 
that '  after  a  husband^s  decease  the  nearest  kinsman  shonld 
control  a  widow,  who  has  no  sons,  in  expenditure  and  con- 
duct' ig).    But  as  we  have  observed,  this  is  neither  the  law 

(o)  Vvav.  May  ,  Chap.  IV.,  Sec.  2,  pa.  1,  Stokes  H.  L.  B.  46. 

(b)  Ibid.  Sec    10,  p.  26,  Stokes  II.  L.  B.  105. 

(c)  Coleb.  Dig.,  Bk.  V.,  Chap.  II.,  T.  88  Comm. 

(rf)  Ibid.  399  Comm.,  and  compare  T.  470,  and  T.  4S3  Comm. 

(e)  The  Pandits  of  the  Supreme  Court  of  Bcnf^l  in  2  Mori.  Dig.  at 
p.  217.  said  that,  even  recognizing  the  restrictions  on  a  widow's  estate 
taken  by  mere  succession,  yet  what  she  received  on  a  partition  was  to 
be  rej^arded  as  Stridhan  subject  to  her  absolute  divposal.  Seewlwo  Ibid. 
239,  where  the  restrictions  imi>osed  seem  to  he  only  moral  ones. 

(/>  XI..  3 

■<7    Quoted  in  tht»  IViyahhilga.  p.  269. 
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uor  the  practice  of  the  present  day.  Besides  it  does  not 
apply  to  the  case  of  partition^  as  there  the  widow  has  sons, 
and  they  surely  abandon  a  right  to  control  property  which 
they  themselves  have  given.  To  sanction  any  other  mode 
of  procedure  would  only  tend  to  perpetuate  the  degraded 
condition  of  the  female  sex  in  India," 

And  again,  at  page  20  : —  "  The  old  lawyers  have  said, 
'  let  a  widow  enjoy  a  husband's  wealth ;  afterwards  let  the 
heirs  take  it' ;   what    obligation  does  this  involve  that  she 

ynust  leave  it? Now  as  to  the  gift,  the  same  authorities, 

from  whom    there  is   no    appeal,  define  what    things  are 
xilienablo  as  gifts,  and  what  are  not.     Amongst  the  things 
not  alienable  no  mention  is  made  of  a  widow's  inheritance. 
The  whole  estate  of  a  man,  if  he  have  issue  living,  or  if  it 
be  ancestral  property,    he  cannot    give  away   without  the 
assent  of  the  parties  interested^  and   this   may  indeed  be 
thought  to  apply  to  the  immoveable  property  inherited  by  a 
widow,  but  it  is  the  only  law  that  can  be  so  applied  :  there 
being,  therefore,  no  law  against  the  validity  of  her  donation, 
it  follows  that  she  has  absolute  power  over  the  property  :  at 
least  such  was  the  case  till  a  new  race   of  law-givers,  with 
Jituiitrtvuhana  at  their  head,  chose  to  alter  it ;  but  they  only 
tampered  with  the  law  of  inheritance,  and  the  law  respecting 
leg^al  alienation  being  untouched   remains  to  bear  testimony 
against  their  interpretation  of  a  different  branch  of  the  law." 
On  the  widow's  rights  in  property,  to  which  she  has  suc- 
ree  Jed  on  her  husband's  death,  the  same  learned  scholar  says 
(pap^o  1())  : — '*  There  are  but  two  ancient  texts  which  bear 
positively  on  the  widow's  power  over  the  property  which  she 
inherits  as  her  husband's  sole  heir.     One  is  attributed  to 
Kilt yavuna,  and  states   '  Let  the  childless  woman  preserving 
( inviolate)  the  couch  of  her  lord,  and  obedient  to  her  spiritual 
^uide,  enjoy,  resigned,  her  husband's  wealth  nntil  her  death. 
Afterwards  let  the  heir  take  it'  (a).     The  other  is  from  the 


[n\  Viramitra.,     194,  r.7 ;    Viv&da   Chiot.,    p.    140,   7;     M^^tkimiM 

Sanpralia,  |»    -. 
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Mahabliurata,  which  as  law,  bv-the-bye,  is  no  authoritj  at 
all.  *  Enjoyment  is  tho  fruit  which  women  derive  from 
the  heritage*  of  their  lords, — on  no  account  should  they  make 
away  with  the  estate  of  their  lords'  («).  Sach  are  the 
ancient  injunctions;  which  can  scarcely  be  iuterpreted  to  mean 
that  if  a  widow  <^ives  away  or  sells  her  estate,  sucli  gift 
or  sale  is  invalid.  Even  the  later  writers  who  entertained 
less  reverence  fur  the  female  character  than  the  ancient  sag^, 
have  stoppe<l  sliurt  of  such  declaration,  and  JimAtavlkhana  ia 
content  to  say  that  ^a  widow  shall  only  enjoy  the  estate  ;  she 
ought  not  to  giv«?  it  away  or  mortgage  or  sell  it'  (6).  He 
allows  hor  :ils«),  if  unable  to  Fu])sist  otherwise,  to  mortgage 
or  eve  a  t-)  sdl  it,  and  to  make  presents  to  her  hnsband*s  re- 
latives and  gifts  or  other  alienations  for  the  spiritual  benefit 
of  tho  dece:i.s'?d.  It  is  not  till  wo  come  to  the  third  genera- 
tion of  lawytTs.  thr»  commentators  on  tho  commentators,  that 
then.'striction  is  po-iiive,  and  Sri  Krishna  Tarkftlankara, 
expoundin;^''  Jiinulav;\lian"i's  t(\\t,  declares  '  a  widow  shall  nae 
her  hu.-baiKrs  lieritnLT  f'.T  the  support  of  life;  and  make 
donati  »ns,  and  give  alms  in  a  mod'jrato  degree  for  the 
benefit  of  her  husband,  but  not  dispose  of  it  at  her  pleasnre 
like  her  own  p'-^culiar  prnpf-rly,'  The  utmost  that  can  be 
inft-rred  from  all  this  is,  that  originally  tho  duty  of  the 
widow  was  only  p.»iiited  out  to  her,  and  she  was  left,  in  law 
as  sh<j  was  in  reason,  a  free  agent,  to  do  what  sho  pleased 
with  that  whir-h  was  her  own ;  but  that  in  later  times 
attom])ts  of  an  indelinite  nature  have  been  mado  to  limit 
her  power." 

Returning  to  ^hr  same  subject,  a  few  pages  later,  he  says 
(pagi*  2  I)  : — '*'Tlie  spirit  and  tlietext  of  the  original  law,  in 
ourtfstimatlon,  rec  >gnise  the  widow's  absolute  right  over  pro- 


(//^  Apaliri.  Tal.t' oiror  awny  :  it  is  trnnsliit*  il  in  the  Di^st  and  die- 
whiTiN  **  \v;ivti\"  whirh  pi-rhips  srarcolv  rcntlors  its  ilue  import.  [Ac- 
ronlinj?  to  tlif  D.ivakrama  S:in«rnili:i.  tlit?  pa<«air«'  i*  taken  from  the 
D.uuKllinrmH  i»f  the  Aiiu'^:i'»ann]»nrva  "'    ■  ] 

'J'-  SW  IViyaliliMira,  p.  J^i.'i 
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porty  inherited  from  a  husband  in  default  of  male  issue  (a). 
In  Bengal  tho  authorities  that  are  universally  received  have 
altered  this  law  and  restrict  a  widow  to  the  usufruct  of  her 
husband's  property.  They  have  not,  however,  provided  for 
its  security,  nor  for  its  recovery  if  aliened,  and  by  such 
neglect  have  virtually  left  tho  law  as  they  found  it,  or  the 
power,  if  not  tho  right,  of  alienation  with  tho  widow  :  it  is 
open  to  the  Court,  therefore,  to  make  what  regulations  on 
this  subject  they  please,  as  far  as  their  jurisdiction  extends, 
and  as  far  as  they  aro  authorised  by  the  Charter;  and  the 
regulation  most  conformable  to  reason,  to  analogy,  and  the 
spirit  of  tho  Hindu  Code,  would  be  to  give  the  widow  abso- 
lute power  over  personal  property,  and  restrict  her  from  the 
alienation  of  the  estate,  except  with  the  concurrence  of  her 
husband's  heirs." 

Again  at  page  26,  he  says  : — "In  the  case  of  the  widow's 
sol(.>  inheritance,  we  have  granted  that  the  Bengal  lawyers 
limit  her  in  all  respects  to  a  life-interest,  whilst  the  Mithila 
writers  maintain  her  absolute  right  in  moveables*  and  the 
old  law  authorities  oppose  nothing  to  her  absolute  right 
in  every  kind  of  property.  In  the  case  of  property,  however, 
acfjuired  by  partition,  tho  arguments  in  favour  of  absolute 
right  are  infinitely  stronger,  inasmuch  as  tho  Bengal 
authorities  lean  to  tho  same  view  of  the  subject.  Jimflta- 
valiana  starts  no  objection  to  such  power,  his  remark 
being  confined  entirely  to  the  case  of  sole  inheritance,  and 
tin*  Vivjula  Bhangarnava  concludes  a  long  and  satisfactory 
discussion  of  tho  question  by  the  corollary,  *  Therefore  a 
wiff's  sale  or  donation  of  her  own  share  is  valid.'*' 

With  sp(>cial  reference  to  tho  share  taken  by  tho  widow 
in  a  partition,  he  remarks  (page  27): — "It  is  asserted, 
indeed,  that  a  husband's  heirs  succeed  to  such  property 
in    preference  to  a   woman's  own   heirs,  and  therefore  her 


n<  Mitukh.  Ad.  Y^n.  IL,  135;  ViTAdmChintAmani.p.  151 ;  Virmmitrod., 
pnp-  VJAa.  VvBvih&ra  MaytHiha.  Ch.  IV..  S«c.8,  p.  2  ff  (Stoket  H.  L. 
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enjoyment  of  it  is  only  for  life:  bat  the  poatolate  is 
supported  only  by  analogy^  not  by  any  positive  law^  and 
therefore  the  inference  is  by  no  means  proved :  besides,  even 
if  admitted,  preference  of  succession  does  not  imply  restric- 
tion of  right  in  possession  :  our  law  of  primogenitare  does  not 
preclude^  under  ordinary  circumstances^  the  father's  right 
to  sell,  give,  or  bequeath  his  property  as  he  pleases  ;  and  why 
should  any  order  of  succession  exercise  such  inflaence  here, 
when  not  specially  provided  for  ?  '  Heritage  and  partitum' 
are  included  by  the  text  of  the  Mit&kshars,  which  is  good 
law  in  every  part  of  India,  even  in  Bengal  amongst  the 
constituents  of '  woman's  property,'  and  a  woman  is  acknow- 
ledged by  all  to  be  mistress  of  her  own  wealth.  It  is 
argued  that  lands  and  houses  given  by  a  husband  to  his  wife 
must  not  be  aliened  by  her  after  his  death :  there/oref  a 
share  of  land  and  houses,  given  by  his  «o?i«  on  partition  of  his 
wealth,  must  not  be  made  away  with  by  their  mother  ;  bat 
this  is  surely  a  different  case.  A  husband,  in  undue  fond- 
ness, miglit  bestow  upon  a  wife  the  lieritage  of  his  sons,  and 
they  would  be  deprived  of  that  patrimony  in  which  they 
have  a  joint  interest  with  the  father:  it  is  not  unwise,  there- 
fore, to  secure  to  them  the  reversion  of  such  efifects/' 

Colebrooko'a  opinions  on  this  subject  appear  to  have 
varied  to  some  extent  at  different  times.  At  2  Str.  H.  L. 
19,  he  says  : — *'  Land  may  be  given  by  the  husband  to  his 
wife  in  Strldhan  and  will  bo  her  absolute  property.'*  The 
same  doctrine  as  to  property  inherited  is  supported  by  a 
treatise  bearing  the  name  of  Raghunandana,  which  Prof, 
Wilson  seems  to  have  thought  genuine,  but  which  Cole- 
brooko  himself  pronounces  ''  more  than  doubtful ",  as  oppos- 
ed to  the  whole  current  of  authorities,  in  his  note  to  D&ya- 
bhiga,  Chap.  IV.,  Sec.  1,  para.  23  (Stokes  H.  L.  B.  241). 
At  2  Str.  H.  L.  402,  he  agrees  with  the  SAstrl  that  a  woman 
may  give  away  her  own  property,  except  lands  taken  by 
gift  or  inhcriUnce  from  her  husband,  ''  which  she  cannot 
dispose  of  without   consent  of  the  next  heir" (a).     At   page 

•n)  So  1  Macn.  II.  L.  40 
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407,  he  seems^  in  a  Broach  case,  to  intimate  that  what  comes 
to  a  woman  from  her  husband  is  not  even  Stridhan.  He 
must  here  have  had  the  Bengal  law  in  mind^  as  the  Mit£k- 
shara,  Chap.  I.^  Sec.  1^  par.  20  (Stokes  H«  L.  B.  373) j  uses 
the  cuse  of  a  gift  by  a  husband  to  his  wife,  as  an  illnstration  of 
the  fact  that  full  property  may  arise^  otherwise  than  by  birth. 
As  Mr.  Sutherland  (Ibid.  430)  points  out^  the  Mitdk8har&  is 
silent  on  the  woman's  power  to  alien  her  peculiar  property, 
and  she  may,  on  her  husband's  death,  dispose  as  she  pleases 
of  his  affectionate  gift  with  the  exception  of  immoveables. 
As  to  these  {Ibid,  p.  21 ),  the  Benares  and  Mithila  aothorities, 
he  says,  impose  a  general  restriction  upon  the  woman^s  alien- 
ation of  the  property  (a).  At  pp.  108,  310,  Colebrooke  says 
that  a  widow  succeeding  is  restricted  from  aliening  the 
immoveables,  and  in  this  Ellis  concurs  on  the  ground  that 
"No  woman  under  any  circumstances  is  absolutely  independ- 
ant''(6) ;  but  as  to  that  the  case  at  p.  241  shows  that 
Colebrooke  thought  a  widow  could  dispose  as  she  pleased  of 
her  Stridhan,  consisting  of  jewels  (c). 

As  to  the  share  taken  by  a  woman  on  a  partition,  Cole- 

(a)  See  aUo  2  Mtcn.  H.  L.  35. 

{b  I  So  per  Ormnt  J.,  tee  Comulmoney  Dossee  ▼.  Ramanaih  Bjfsaek,  Fult. 
R.  2CH>.  and  as  to  the  higher  cattet,  Steele  L.  C.  177* 

( r)  See  the  ViT&tU  Chint&mani,  p.  260.  The  prefumption  if  that  orna- 
ments given  for  ordinary  wear  are  meant  to  be  Strtdhan,  Mnsst.  Radka  w. 
lUsheshur  Da$i,  6  X.  W.  P.  R.  279.  Family  jewels,  it  baa  been  held 
in  Bengal,  are  not  transferable  by  a  widow  as  her  own  property,  Bkag' 
tranee  Koonwur  v.  ParbtUty  Koonwwr,  2  C  W.  R.  13  Mis.  R.,  but  $ee  also 
the  VvavaUlui  Darpana.p.  634.  Vishnn,  Ch.  XVII.,  para.  22be1ow,  seems 
tu  exempt  a  woman's  jewels  from  partition  only  during  her  busband*s  life 
but  this  cannot  be  regarded  as  the  accepted  law,  and  is  indeed,  as  we 
have  seen,  opposed  to  other  Smfitis.  See  Gautama,  Ka.  XIV.,  para.  9 
below ;  Coleh.  Dig..  Bk.  v.,  T.  473.  Macnaghten  says  (I  II.  L.  40) 
"  thst  the  IlindO  law  recognizes  the  absolute  dominion  of  a  married  woman 
over  her  separate  and  peculiar  property  except  Isnd  given  to  ber  by  her 
hufthand".  hut  he  adds  rather  inconsistently,  "He  (tb«  husband)  has 
TK  f  crtbele^s  power  to  use  the  woman's  peculium  and  ooasume  it  in  ease 
of  dittrcM ;  and  she  is  subject  to  bis  eoDtrol  eren  in  regard  tobcr  aeparatr 
and  |HcuUar  property." 
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brooke  appears  to  havo  distinctly  recognized  her  as  a  snbjact 
of  **DiLjf3k"  or  inheritance  in  the  fullest  sense  (a).     At  2  8tr. 
H.  L.  382^  he  says  thaty  according  to  the  MitftkaharA,  andift 
share  is  an  absolute  assignment  heritable  therefore  by  tha 
widow's  daughters  (6).     In  the  case  at  p.  404,  there  is  an 
apparent  misreading  of  Colebrooke's  note.  It  should  be^'llia 
share  allotted  as  a  provision  to  the  widow  does  not  pass 
to  the  heirs  of  her  peculiar  property^  but  to  her  haabaad'i 
heirs.     This  point  may^  however,  involve  some  difficulty 
cording  to  the  opinion  of  those  who  hold  that  it  ia  not  a 
allotment  for  maintenance  but  participation  as  heir.'^ 
makes  it  agree  with  the  opinion  at  p.  382.     In  the  same  caae 
Sutherland  thinks,  but  with  diffidence,  that  the  share  allotted 
to  a  stepmother  reverts  on  her  death   to  the  partitioning 
sons.     In  Bhugwandecn  Boohey  v.  Myna  Baee,  11    M.  I.  A. 
at  p.  514  (c),the  Judicial  Committee  seem  to  have  inclined 
to  the  view  that,  except  in  Lower  Bengal,  the  widow^s  pro- 
perty in  her  share  becomes  absolute,  but  the  point  was  not 
one  requiring  decision  in  that  case.     That  a  sum  of  money 
given  to  a  widow  in   lieu   of  maintenance  is  at  her  own 
absolute  disposal  was  ruled  in  the  Madras  case,  cited  above, 
p.  215.     Under   the   Bengal   law  Sir  W.  Jones   says    (d), 
"  The  moveable  property  is  at  the  widow's  disposal,  the  im- 
moveable  descends   to   the  heirs"  ;  but  Golebrooke   says, 
*'  the  doctrine  of  tlie   Bcugjil   school   controls   the   widow 
even  in  the  disposal  of  personal  property '^  (c). 

This  being  the  state  of  the  authorities,  it  must  probably 
be  admitted,  notwitlistanding  the  view  of  Prof.  Wilson,  that 
the  more  recent  writers  have  prevailed  against  Vijii&nesvara, 
at  least  as  to  a  woman's  dealings  with  immoveable  property 

(a)  Mil..  Ch.  I.,  Sec.  1.  p.  2.  8.  12  (Stokes  H.  L.  B.  'ACA,  266,  370); 
Ch.  II.,  Sec.  1.  p.  2,  31,  39  {lUJ.,  427,  43r>,  439) ;  Sec.  2,  p.  1,  2  (IW. 
440). 

(b)  Ibid.,  Ch.  I.,  Sec.  3.  p.  \K  Stokes  II.  L.  B.  38:^ 
(r)  6>?  above  page  357. 

sd\  2  Mori.  DiK.,  24:). 

\e^  Cotginaui  By  sack  it  al  v.  Hurroosoondry  Dossee  et  al,  2  Mori. 
Dig.  20r),  219. 
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tiikm  by  iiilicritrtiicv  or  by  gift  from  her  husbaud  (a).  In  a 
Bengal  cas(%  2  Macn.  H.  L.  214,  tho  Sastri  says  that,  in  the 
precept  *'  *  Let  tho  wifo  enjoy  with  moderation  the  property 
until  hor  deatli  ',  the  word  'wife  '  is  employed  with  a  gene- 
ral import,"  including  all  cases  of  female  inheritance.  The 
restriction  does  not  apply,  ho  says,  to  land  given  to  a 
daughter  by  her  father  (//).  In  tho  case  at  p.  161,  supnt^ 
Q.  7,  the  Sastri  denies  to  a  mother  inheriting  from  her  son 
any  power  to  alien  tho  property,  though  the  Smriti  Chand- 
rika  ('•)  and  tho  Dayabhaga  (d)  would  apparently  give  her 
an  exclusive  interest  as  against  her  husband  (<;). 

In  the  Bombay  Presidency,  immoveable  property  given 
by  a  husband  to  his  two  wives  was  held,  as  to  tho  share  of 
eaih,  to  bo  Stridhau  not  transferable  after  the  husband's 
death  for  value  to  tho  other,  so  as*  to  deprive  tho  grantor's 
dau^jfliter  of  her  right  to  inherit^  Kotarhasapa  v.  Chanverova, 
U)  Worn.  H.  C.  R.  103  (/),  and  in  Balvant  Ruv  v.  Pundiotam, 
t)  Bom.  II.  C.  R.  at  p.  Ill,  Sir  M.  Westropp,  C.  J., deliver- 
ing- the  judgment  of  a  Full  Bench  of  five  Judges,  says,  '*The 
witlow  in  this  Presidency  takes  a  limited  estate  only  in  tho 
inim«)veable  property  of  her  children,  husband,  or  son,  but 
she  takes  his  moveable  estate  absolutely,  1  Bom.  H,  C.  R. 
:.»;    (/);    117    (A);    13«>(/);   2  ThuL  323  (./)  ;  2    Str.  II.    L. 


'/'  The  imsjcH-.-  of  NAru.la.  Pt  I  ,  Ch.  III.,  Si.  30.  prohibiting?  the  gift 
\)\  a  widow  of  hiu«l  iriviMi  to  her  hy  her  hti^hiiiHl  (DAyahhtgii,  Ch.  IV.. 
Srr  1.  p  'SA,  Stokrx  II.  L.  U.  '241)  Hrcms  to  quahfy  the  special  rule  in 
pHras  i{0.  40,  iuubhii^  her  an  siirvivin;;  parent  to  ileal  at  her  discretion 
»*  itli  tlu'  f'-tati'. 

//    .V'Coleb.  Pi-.  r>k   v..  T    17'=^.  420  Conim. 

f     ri,    XI..  See   3.  p.  8. 

i'/'  Cli    IV..  Scr    1,  p    1.  If?.  VJ  iStoket  II.  L    B.  XiX  240). 
[^     See  P    Rnrhirnju  v    V.  VfnkatnppadK  2  Mad.  11    i\  R.  402. 

f   ('.Hn|»    HtHlnmm't  v.  Venkfitfi  RftmappQ  el  a/.;<Mad.  H.  C.  K.  26*:^ 

/     li*(  hnr  Bhngrnn  v.  Bni  Lakskmi. 

h     Vt'inyk  Annuiruv  et  ai  v.  [jakskmibm 

II  PifiKjit  fiH'ius  *•/  ai  \    Dft'kurarbm  ei  al. 

f     yi'iii'rritii  \    Moiir'tiit,  p.  313  uf  the  'Jud  KditKui. 
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13  (a)  &c.  In  Purahotam  v.Raiichhadj  8  Bom.  H.  G.  B.  aft 
p.  156  0.  C.  J.^  the  same  learned  Judge  bas  dealt  with  tiba 
nature  of  the  widow's  estate  with  reference  to  Ktigation 
between  the  death  of  her  husband  and  the  issue  of  letters  of 

administration  to  his  estate : — 

'^Here^  from  the  moment  of  the  testator^s  death  at  the 
yery  least)  np  to  the  27th  January^  the  date  of  the  letter*  of 
administration^  and  the  day  on  which  they  were  iaaaed  (a 
period  covering  the  institution  of  these  suits^  the  laying  OB 
of  the  attachments  before  judgment,  and  the  recoyeiy  of  tha 
judgments  themselves),  the  representation  was  foil.     It  was 
filled  by  the  widow,  who  took  as  heir,  and,  although  a  Hindfl 
widow's  estate  in  immoveables  inherited  from  her  hnsbandj 
which  has  been  compared  to  that  of  a  tenant-in-tail  after 
possibility  of  issue  extinct  (&),  [is  such  that]  she  may  alien 
only  under  very  special  circumstances,  and  although  she  may 
be  restrained  by  injunction  from  committing  waste  (e),  yet  ahe 
does  fully  represent  the  inheritance  even  in  that  kind  of  pro- 
perty (cZ).     Peel,  0.  J.,  once  described  her  estate  thus :   '  Hie 
estate,   although  sometimes  so  expressed  to  be^  is  not  an 
estate  for  life  :  when  a  widow  alienates,   she  does  so  fay 
virtue  of  her  interest,  not  of  a  power,  and  she  passes  the 
absolute  interest,  which  she  could  not  do,   if  she  had  not  a 
life-estate  in  quantity.    There  is  no  ground  for  altering  the 
nature  of  the  estate.     It  devolves  as  an  estate  by  inheritonoe 
under  the  Hindfl  law,  and  is  the  estate  which  passed  from  the 


(a)  So  in  Doorga  Dayee  et  al  v.  Poorun  Dayee  et  al,  5  C.  W.  R.  141. 

{b)  Mohar  Ranee  Essadah  Bai  v.  The  E,  I.  Company,  I  Taylor  and 
Bell,  230. 

(c)  Hurrydoss  Dutt  v.  Rungunmoney  Dossee  et  al,  2  Taylor  and  Bdl 
279 ;  Oojutmoney  Dossee  v.  Sagormoney  Dossee,  1  Ibid.,  370 ;  Sreemmtiif 
Jadomoney  Dabee  v.  Saradaprosoon  Mookerjee,  1  Boulnois  Rep.  120. 

{d)  Doe  dem  Rajchunder  Paramanic  v.  Bulloram  Biswas,  Pulton 
Rep.  133,  135 ;  Gopeymohun  Thakoor  v.  Sebun  Cower  et  al,  2  Mori.  Dig.» 
105,  111 ;  Cossiiiaut  By  sack  et  al  v.  Hurroosoondry  Dossee  et  al,  2  Ibid., 
210.  i>15. 
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lato  owner :  nothing  is  in  abeyance(a).  The  incapacity  to  alie- 
nate is  not  in  any  way  inconsistent  with  an  inheritance' (b). 
And  then  he  instances  estates  tail  after  the  statute  de 
ilonis  and  until  the  invention  of  recoveries^  and  other  estates 
of  inheritance  which  are  not  alienable  ;  and  I  may  add  that 
of  a  IIind6;  entitled  to  ancestral  lands  of  inheritance,  who, 
after  he  has  male  issue,  and  while  they  are  living,  is  unable 
to  alienate  their  inchoate  shares  in  the  lands  which  he  holds 
undoubtedly  as  of  inheritance.  Peel,  C.  J.,  continues :  *  Nor 
does  the  fact  that  the  next  taker  takes  as  heir  to  a  prior 
owner,  and  not  to  the  immediate  predecessor,  furnish  any 
reason  for  holding  the  estate  a  more  life-estate.  It  is,  how- 
ever, for  purposes  of  alienation  unwarranted  by  HindA  law, 
no  greater  an  estate ;  and  in  one  respect  it  is  less  beneficial 
than  a  life-estate  under  the  English  law,  since  the  accumula- 
tions on  the  death  of  the  female  heir  pass,  not  to  her  heir, 
but  go  with  the  principal.  Whenever,  in  legal  decisions  or 
in  text-writers,  the  estate  is  described  as  one  for  life,  no- 
thing more  is  meant  than  a  reference  to  the  usufruct  and 
the  power  of  disposition,  where  the  exceptional  power  of 
disposition  is  not  properly  exercised.  The  estate  is  not  held 
in  trust,  express  or  implied.  It  is  a  restrained  estate  :  not 
a  trust  estate'  (h).  In  her  husband's  moveable  property 
at  this  .side  of  India  she  takes  an  absolute  estate,  subject  to 
payment  of  her  husband's  debts  (c). 

'*  In  Ramrhandra  Tanl[r]a  Das  v.  Dharmo  Narayan  Chue- 
kerhutfij,  7  Beng.  L.  K.  341,  a  Full  Bench  recently  held  at 
Calcutta  ''  that  the  interest  of  an  heir,  expectant  on  the  death 
of  a  widow  in  possession,  is  so  mere  a  contingency,  that  it 


(n)  A  ri^ht  of  pre-emption  may  b«  cierciied  br  a  widow  who  Uket  her 
liuiihand'n  proixTty  by  iuberiUnce,  Pkuimam  Rat  r.  Dam  Kmrm,  In.  L.  K. 

1  All.  452 

(6    llurrydois  Thut  v    Rungunmoney  Ihitee  el  ai,  2  Taylor  and   BrII 

«<i     out 

<      \'ru(:vr:k    A miml  Ritr  ti  al  v,  Lttksktnibai,  I   Bom.  II   V.    K.    11^. 

I't  u  111.  a  fid  as  (t  ai  V    Devkitrwrbai  et  tU,  Ibid    130 
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cannot  bo  regarded  as  property^  and^  therefore,  is  not  toMe 
to  attachment  and  sale  under  Sec.  205  of  the  Civil  Proce- 
dure Code/' 

As  to  what  is  said  by  Peol,  C.  J.^  in  the  passage  quoted 
from  his  judgment  on  the  subject  of  accumulations,  referenoe 
may  be  made  for  the  Bengal  law  to  the  langnagpe  of  the 
Judicial  Committee  in  the  recent  case  of  Mus^K  BhagbuUi 
Daee  v.  Chowdry  Bholanafh  Thakuor  et  al  (a).  Their  Lord- 
ships say,  "  if  she  took  the  estate  only  of  a  HindA  widow,  one 
consequence,  no  doubt,  would  be  that  she  woald  be  nnisMe 
to  alienate  the  profits,  or  that  at  all  events,  whatever  she 
purchased  out  of  them  would  bo  an  increment  to  her 
husband^s  estate,  and  the  plaintiifs  would  be  entitled  to  re« 
cover  possession  of  all  such  property,  real  and  personal.*' 
But  the  documents  executed  by  the  husband  and  son  ge^re, 
as  construed,  such  an  interest  to  the  widow,  it  was  said, 
'*  that  whatever  property,  real  or  personal,  was  boaght  by 
Chundorbutti  out  of  the  proceeds  of  her  husband's  estate 
belongs  in  her  and  consequently  to  the  defendant*'.  In  the 
same  case  it  was  held  that  laud  or  personal  property  par- 
chased  out  of  the  accumulations  were  the  widow's  equally 
with  the  fund,  and  devolved  upon  her  heir  (6). 

In  the  case  of  Oniuhi  Koncr  ri  al  v.  Kuoer  Oodey  Singh, 
(14  Beng.  L.  U.  loD),  their  Lordships  considering  that 
purchases  madr-  by  tht?  widow  were  to  be  deemed  accre- 
tions to  the  deceased  husband's  estate,  awarded  them  to 
his  heir  against  her  devise,  but  purposely  refrained  from 
expressing  an  opinion  as  to  what  would  be  the  effect  of  a 
widow's  making  purchases  out  of  the  profits  of  her  widow's 
estate,  with  a  distinct  intention  of  appropriating  sach 
]>urchases  to   herself  and  conferring  them  on   her   adopted 

(a)  L.  U.  2  In.  A   at  p   LTil,  S.  C,  lM  C.  W.  R.  168. 

(//)  Se^  furtliiT  the  cast?  of  S.  Soorjeemoney  Dossee  v.  7)«fio5iiiicioo 
^[ullica  et  aK  G  M.  I.  A.  526,  aud  !»  Vdd.  12.T;  Govind  Ckunder  et  al  t. 
nultneer  Khan  ^/  <//.  2:\  C.  W    "R.  l'2r> ;  Mhalkhnn  et  nlv.  Hurckurn  ImU 

tt  oL  1  A«:r:i  R   '2\\K 
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son  (a).  The  Mitakshara,  as  we  have  seen,  would  not  restrict 
her  dealing  with  such  property.  In  one  case  the  Sastri  said 
lliat  a  carriage  and  bullocks  purchased  by  a  widow  out  of  her 
pension  wore  Strtdhan  (6),  and  in  the  recent  case  at  Madras  of 
]\;Hk(ita  Rdma  Ran  v,  Venkata  Suriya  Rauetal^  In.  L.  R.  1 
^lad.  281,  it  was  hold  that  where  a  widow,  having  received 
presents  of  luoveable  property  from  her  husband,  had,  after 
his  death,  purchased  immoveable  property  with  these  and  the 
money  raised  on  her  jewels,  the  property  was  Stridhan  which 
she  could  dispose  of  by  will.  Under  the  Bengal  law,  as  de- 
cided by  the  Judicial  Committee,  in  Luchmunchunder  Oeer 
Gosi^aln  tt  al  v.  KaUiOhurn  Singh  ei  al,  19  C.  W.  R.  292,  a 
\vf)!nan  purchasing  property  out  of  her  Stridhan  has  full 
power  to  dispose  of  it  during  her  husband's  life  (c). 

The  Sastri  in  the  case  of  Mnst^t.  Thakoor  Dnjlice  v.  Rax 
Jhilifk  Ram  ef  a/,  11  M.  I.  A.  at  p.  150,  a  case  from  the  N. 
\V.  Provinces,  governed  generally  by  the  Mit&kshar4,  went 
so  far  as  to  say,  "  The  real  property  which  G.  or  H.  ac- 
(|uired  during  their  lifetime  with  the  proceeds  of  the  for- 
mer's separate  share  is  not  hereditary,  and  the  latter 
(because  her  husband  died  without  issue)  can  give  it 
away  to  any  one  she  likes.  Real  property  cannot  be 
alii'natcd  in  the  event  of  the  person  who  acquired  it 
liaviii<^  issuo  of  his  own".  He  seems  to  have  been  ham- 
prnnl  i)y  his  recollection  of  some  of  the  ancient  texts 
ap'iinst  a    severance    of  the   patrimony  from  the  family  (</), 

(a)  Srr  al.HO  Sfmatun  Bytnck  \\  T.  Juggutsoondree  Dosiee,  8  M.  I.  A.  G6  ; 
Uunrou  P.rshad  Roy  et  nl  v.  Suffar  Doss  Roy  ct  al,  11  C.  W,  R.  497  ; 
.s.  Pu'ldo  Monee  JJofSfe  v.  Dwarka  Saik  Bincai  el  al,  25  Ibid.  335. 

^h)  Q.  i:)7C  MS..  AhtnetlnugKur.  26tb  August  1856. 

(c)  In  (iunneik  Junonee  Debiav.  BireikMr  Dkui,  25  C  W.  R.  1/6.  a 
v\ulou  Hucil  tier  luithand*!  brother  succetsfully  for  two-thirds  of  a  house 
partly  an  licr  husbaud'i  heir,  |)artly  on  s  roDre}*ancf  to  her  during  her 
hiifthand^  lifo  by  her  huiiband*i  brother  of  his  one-third  share  on  «  pur- 
( hasH',  said,  but  not  proved,  to  have  been  made  out  of  her  Strtdhan. 

«'/  Kvin  now  **  The  Rajput  never  gives  lands  with  his  daughters,  ex- 
« I  pt  jK)H»ibly  a  lift*-interest  in  the  revenue  "  A  C.  Lvall.  in  Forimgktiy 
H^'  ifu  for  Januar\  \,  1^77,  p    111. 
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but  apart  from  the  practical  error  into  which  this  led  hinif 
it  would  not  be  easy  to  demonstrate  that  his  opinion  was  not 
in  accordance  with  the  Mit&kshar&.  The  Judicial  Conunitteet 
however^  after  a  review  of  the  principal  text  books  and  de* 
cisions^  dissented  from  the  ^^tri^s  view.  They  say  (at 
page  175):  '^The  result  of  the  authorities  seems  to  be,  tliat 
although  according  to  the  law  of  the  Western  Schools,  the 
widow  may  have  a  power  of  disposing  of  moveable  property 
inherited  from  her  husband^  which  she  has  not  under  the 
law  of  Bengal j  she  is  by  the  one  law,  as  by  the  other,  re- 
stricted from  alienating  any  immoveable  property  which  she 
has  so  inherited ;  and  that  on  her  death  the  immoveable 
property,  and  the  moveable^  if  she  has  not  otherwise  dispos- 
ed of  it^  pass  to  the  next  heirs  of  her  husband.  There  is 
no  trace  of  any  distinction  like  that  taken  by  the  Pandit 
between  ancestral  and  acquired  property.  In  some  of  the 
cases  cited  the  property  was  not  ancestral.'^ 

In  Vijiarangam's  case  (a),  it  was  said  that  property, 
inherited  by  a  woman  from  her  husband,  ranked  like 
that  inherited  from  any  other  relative  as  Strldhan,  according 
to  the  Mitakshar^,  but  her  capacity  to  deal  at  will  with  such 
property,  if  immoveable,  as  a  necessary  consequence  of  this 
proposition,  was  denied.    At  page  203,  it  is  said : — 

"  We  have  seen  that  Vijuanesvara  includes  all  property 
inherited  by  a  woman  in  her  Strldhan.  In  the  same  chapter 
(Mitak.,  Ch.  II.,  Sec,  1,  pi.  39)  he  had  previously  arrived, 
through  an  elaborate  course  of  argument,  at  the  conclusion 
that  a  widow  takes  the  whole  estate  of  her  deceased  husband 
separated  in  interest  from  his  brethren.  This  doctrine, 
therefore,  must  have  been  fully  present  to  his  mind  when  he 
developed  his  theory  of  Slridhan  in  Sec.  11.  He  makes  no 
distinction  between  the  inheritance  of  a  woman  from  her 
husband  and  her  inheritance  from  any  other  person.  The 
right  which  he  thus  confers  on  her  is  balanced  by  a  cor- 
responding right  which  he  allows   to   the  husband  and  his 


(«^   Vljlaramnm  et  til  \    Lakshamun.  ^   Bom    II    C    R.    244  O.  C  J. 
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sapindas.  That  inheritance  from  a  member  of  her  own 
family,  which  on  a  woman^s  death  would,  according  to  the 
Bengal  School,  revert  to  the  next  heirs  of  him  from  whom 
she  inherited  (Colebrooke's  Dig.,  Bk.  V.,  T.  399,  477),  and 
which,  according  to  the  Vyavah&ra  Mayflkha,  woold  go  to  her 
heirs  as  though  she  had  been  a  male^  is  assigned  by  VijnfU 
nesvara(Mit4k.,Ch.  II.,Sec.  11, pi-  9, 12, 25)toherdaughter8j 
her  sons,  and  after  them  to  her  husband  and  his  sapindas. 
The  two  rules  spring  from  the  same  source — a  higher  con- 
ception of  a  woman's  capacity  for  property,  and  of  her  com- 
plete identification  by  marriage  with  her  husband's  family^ 
than  the  Bengal  lawyers  would  entertain — while  the  limiting 
of  the  widow's  rights  as  an  heir  to  the  case  of  her  husband's 
having  been  separated  in  interest  from  his  brethren,  har- 
monises more  with  the  HindO  theory  of  tho  united  family 
than  the  opposite  doctrine  of  her  taking  his  share  equally^ 
whether  the  family  have  been  divided  or  not. 

'*  Vijn&nesvara,  like  all  the  Hindu  lawyers,  denounces  the 
appropriation  of  a  woman's  property  by  her  husband^ 
except  in  cases  of  great  pressure,  and  by  the  other  kinsmen 
under  any  circumstances  (Mitak.,  Ch.  IL,  Sec.  11,  pi. 
32,  33)  (a).  But  he  lays  down  no  rule  as  to  the  extent  of 
tho  woman's  own  power  over  the  property.  The  natural 
conclusion  would  seem  to  be  that  he  considered  this  ah'eady 
sufficiently  provided  for  as  to  his  immediate  subject,  inherit- 
ance, by  other  lawyers,  and  by  the  analogies  to  be  drawn 
from  his  rules  as  to  the  estates  of  a  male  proprietor.  Now 
in  Ch.  I.,  Sec.  1,  pi.  27,  28,  it  is  laid  down  that  a  man  is 
'  subject  to  tho  control  of  his  sons  and  the  rest  (of  those 
interested)  in  regard  to  the  immoveable  estate,  whether 
acquired  by  himself  or  inherited  ',  though  he  may  make  a 
gift  or  sale  of  it  for  the  relief  of  family  necessities  or  for  pious 
purposes  (/>).     It  is  clear,  therefore,  that  a  right  of  absolute 

(/I)  Stukeii  H.  L  B.  465  66. 

[h]  If  he  rrierve  enough  for  the  support  of  the  family,  howerer.  the 
fiithrr  1%  al lowed  to  deml,  free  from  interference  with  what  he  hms  himtelf 
»( r|uireH      Such  u  the  effect  of  the  patMigc  referred  to  when  taken   with 
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disposal  did  uot  outer  into  Vijiiavesvara's  conception  of  the 
essentials  of  ownership.  He  admits  (Mit&k.^  Ch.  H.^  Sec. 
1^  pi.  25)  (a)  the  genuineness  and  the  authority  of  the  text 
of  Nilrada^  which^  with  so  many  others^  proclaims  the  de- 
pendence of  women^  which  he  says  does  not  disqualify  them 
for  proprietorship.  He  allows  a  husband^  as  we  have  seen, 
in  some  cases  to  dispose  of  his  wife's  property.  The  in- 
ference, to  be  gathered  from  these  passages  is  streng^ened 
if  wo  look  into  his  chief  authorities.  Manu  allows  women  no 
independence.  The  verse  denying  it  occurs  in  Y&jnavalkya 
also  (Gh.  I).  Katy&yana  so  frequently  quoted  in  the  Mitak- 
shara  says  that  the  widow  is  to  enjoy  the  estate  frugally 
till  she  die,  and  after  her  the  heirs  (Colcbrooke's  Digest,  Bk« 
v.,  T.  477),  consistently  with  that  passage  of  the  Maha- 
bharata  (T.  402),  which  limits  the  widow  to  simple  enjoyment. 
Jagannatha  (T.  402),  referring  to  texts  476  and  ^77,  observes 
that  as  a  woman  is  not  allowed  to  make  away  with  immove- 
able property  given  to  her  by  her  husband,  much  less  can 
she  dispose  at  her  will  of  such  property  inherited  from  him. 
Even  Brihaspati,  who,  as  we  have  seen,  insists  emphatically 
on  a  widow's  right  of  inheritance,  is  equally  emphatic  in  res- 
training her  power  of  dealing  with  it  ( Vyav.  May.,  Ch.  IV., 
Sec.  8,  pi.  3)  (b).  His  somewhat  ambiguous  expression  can- 
not at  any  rate  moan  less  than  this.  It  seems  a  reasonable 
inference  from  these  and  other  authorities  that,  as  to  imraove- 
ablo  property  at  any  rate,  (and  with  immoveable  property, 
according  to  the  IIindi\  law,  is  classed  every  kind  of  property 
producing  a  periodical  income)  the  woman's  ownership  is 
subject  to  the  control  of  her  husband,  and  of  the  other  per- 
sons interested  in  the  preservation  of  the  estate,  and  that 
it  cannot  be  needlessly  dissipated  at  her  mere  caprice.  K4- 
tyayana,   indeed,  as  (juoted  b}*  Nilkantha  (Vyav.  May.,  Ch. 

Chapter  I.,  Sit.  5,  pi.  10,  unless  the  latter  is  to  be  rrfcrrcd — «s  perhaps 
cm  corrcrt  principles  of  intcrpr«'tation,  it  ou{:lit  to  be  rcferrcil — solcU  to 
movealilc  property. 

n\  Stokes  H    I,.  U.  IV.. 
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IV.,  Sec.  8,  pi.  4)  (a),  says  expressly  "she  has  not  property 
therciu  to  the  extent  of  gift,  mortgage,  or  sale,^'  except,  as 
Nilakantha  adds,  for  appropriate  purposes.  A  widow  may 
dispose  as  she  pleases  of  property  as  to  which  this  power  is 
expressly  conferred,  but  to  recognise  inherited  property  as 
part  of  her  Sfridhim  by  no  means  involves  the  consequence 
that  ishc  can  alien  it  without  good  reason.  The  argument  in 
support  of  this  consequence  put  forward  by  Jaganndtha 
in  his  comments  on  Colebrooke's  Digest,  Bk.  V.,  T.  399,  in- 
volves a  very  obvious  fallacy.'* 

And  this  is  the  practical  conclusion  at  which  Prof.  H.  H. 
Wilson  at  last  arrives.  Ho  says  (page  77)  : — ''We  have 
HO  fully  discussed  the  doctrine  of  alienation  by  widows 
that  we  need  not  advert  to  the  cases  illustrative  of  grants 
made  by  them.  There  is  clearly  a  diflference  beWeen  the 
situation  of  a  widow  inheriting,  and  a  father  in  possession* 
because  the  sons  and  grandsons  have  a  direct  lien  upon  the 
estate,  which  remote  heirs  have  not :  although,  however, 
the  law  might  be  held  to  permit  a  widow's  alienation  of 
property  to  which  she  succeeds  as  heir,  yet  the  obvious 
analogy  of  the  case,  and  the  general  impression  on  the  sub- 
ject, operate  to  prevent  her  alienation  of  fixed  property  and 
ch:itt(»ls,  and  therefore  the  decisions  of  the  Sadr  Dewani  in 
the  cjisfvs  of  Mfihoiht  V.  Kalyani  et  al  (/>),  and  Vijaya  Devi 
V.  Aiumpurna  Devi  (r),  may  be  admitted  as  law,  the  autho* 
rit y  of  the  Court  having  been  interposed,  as  we  have  recom- 
mended it  should  be,  in  every  case,  to  make  that  invalid 
whiili  was  considered  immoral." 

At  1  Macn.  11.  L.  p.  iO,  it  is  said  that  a  wife  is  subject  to 
her  husband's  control  even  as  to  her  separate  and  peculiar 
property  ;  but  this  is  opposed  to  the  definition  of  Strldhan 
in  the  T>\yabhA<^a  (</).  It  rests  perhaps  on  the  general  texts 
as  to  a  w<.»inan'rt  dependence  which  are  cited  in  Coleb.  Dig., 

ffl    Stokci  II    L.  B.  84. 
A    1  i'lilr.  S.  D.  A  R.  62. 
r>  ///«/..  U\2, 
ti^  i*cc  abo^'c  p.  422. 
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• 

Bk.  III.^    Ch.  I.^  T.  51,  52  ;    and  on   these  Jagaan&dw 
throws   out  a  suggestion  that,    although  a  widow,  beings 
free  from  the  dominion  contemplated  by  Mana  and  Nftradi^ 
is  absolute   mistress  of  her  acquisitions  of  property,   yet 
an    unmarried    daughter,   being    possibly     comprehended 
within  the  genenil  term  *  son  '  takes  any  acquisition  of  wealth 
subject  to  her  father's  superior  right,  which,  as  to  such  pro* 
perty,  continues  during  her  subsequent  coverture,  so  as  to 
prevent  an  alienation  without  his  assent  (a).    But  her  gtmr^ 
dianship   is   transferred   to   her  husband  and  his  family  on 
her    marriage.     The  texts,  if  taken  literally,  would  prevent 
any  acquisition  at  all,  and  being  superseded  or  explained 
away  so  as  to  allow  of  a  widow^s  acquisition  of  property,  they 
cannot  properly  be  nj>plied  to  a  state  of  things  which  their 
writers  did  not  conceive  as  possible. 

The  circumstances  under  which  a  widow  may,  according 
to  the  law  which  assigns  her  only  a  sj)ecial  estate,  deal  with 
the  property  inhei-ltcd  from  her  husband,  have  already  been 
considered  in  the  Remarks  on  Q.  G,  at  p.  117  of  this  work. 
The  chief  of  thorn  are  ct)mpon(liously  stated  in  the  case  of 
Lalhi  Gtmimt  LaJI  rt  aJv.  Mustif.  Tnoruu  Koonivuret  al  (6)  :— 
'*  The  Snuldha  of  the  widow's  hu.sbond,  the  marriage  of  his 
daughter,  the  maintenance  uf  his  grandsons,  and  the  pay- 
ment of  the  husband's  debts  are  legitimate  grounds  of  ne- 
cessity for  alienations/'  Self-maintenance*,  discharge  of  jast 
debts,  pruti'ction  or  preservation  uf  the  estate,  are  grounds 
of  expenditure  equally  justiliabh'  as  pious  purposes  (c). 
Th(f  charges  of  a  ])ilLj:i'iinaire  were  refused  recognition  as  a 
ground  f)r  aliiMntion  in  Ilitro  M'fhuny,  S.  Anluclc  Mouee 
Vasarr  vt  /(/,  1  C  W.  1*.  'lo'l,  A  eompn)miso  made  by 
the  widow  in  fraud  of  the  riij^hts  of  the  (»xpectant  heirs  is 
not  binding  against    ili'in  ('/).     That   lier   defective  capa- 


(ff)  Coli'b.  Di^'.,  15U.  v.,  T.   177  Comin. 

Kb)  IG  C.  AV.  U.  5i'  C.  U. 

ifM  Soorjuo  Prrshaif  "t  of  v.  I{,  Kri.^hnn  Vrrtnh,  1  X.  \V.  P.  R,  49. 

(rfi  Mus$t.  hniro  Koon-ct  al  v.  S/i.tik^i    Ahihol  Purkat  <•(  af,  14  C.  W. 
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citv  howovor  must  not  be  made  a  means  of  fraud  has 
been  noticed  above,  p.  1)8,  as  also  that  her  transactions 
must  bo  njade  good  so  far  as  they  can  be  out  of  her  limited 
estate  (<t). 

Si  I  Krislina  Tarkalaukara  in  the  Daya  Krama  Sangraha 
rei^'ards  St  riMhan  chiefly  from  the  point  of  view  of  the  particu- 
lar modes  of  d(?vohition  prescribed  for  the  difiFerent  elements 
of  it.  It  is  for  the  purpose,  he  says,  of  determining  precise- 
ly to  wliicli  of  these  the  dilTerent  rules  of  succession  apply, 
that  tlic  drliiiitions  of  the  diflerent  kinds  of  Stridhan  have 
])Ci'\i  fniuivNl  (//).  VijiViucsvara's  rules  for  the  succession  to 
Stritlhan  liave  been  discussed  in  the  Introductory  Remarks  to 
lik.  J.,  Cli.  I\'  n.,  Sec.  G,  of  this  work  ('),  where  too  the  rules 
of  the  Vvav.  ^^ay.  on  the  same  subject  are  considered.  Tho 
st:it<'nR'nt  t)f  Sir  W.  Macnaghteu  (1  H.  L.  38)  that  ''  In  the 
Mitak^hui'i  whatever  a  woman  may  have  acquired,  whether 
by  iiihriit;iiic<',  purchase,  partitiou,  seizure,  or  finding,  is 
deii'tniiiiatcd  woman's  property,  but  it  does  not  constitute 
lur /)"•>/////„(",  is  entirely  unsuppoi^ed  by  anything  in  the 
Miiukshara  itself  ('/),  and  has  been  the  source  of  much  con- 
fusion in  praeliee.  That  work,  having  enlarged  tho  woman's 
capacity  to  take  pr«>perty  all  of  which  it  terms  Stridhan, 
then  lays  down  rules  of  corresponding  breadth  ns  to  its 
dev.'lutioii.  'I'he  exception  of  the  Sulka  an<l  its  probable 
orii^in    hav(^    already   been   noticed.     The  Mayukha)  as  we 

a    i?cr  Mavtirnm  t.  Mntimm,  2  l^iiii.  II.  ('   R.  .'ili;  BagooaJhax.  Lai 
J'oss,  <;(.\V    H.  3f;(.  H   ;    Ram   Shewuk    Roy   et  a/  v.    Sheo    Gobind 

J>)  l).i\:i  Krunm  San;:rahfl,  Ch.  II..  See.  2,  jm.  1.  Stukci  11.  L.  B.  4S7. 

•r     Snprn  p.  2J  i.      ."5iV'  aNo  Hk.  1  ,  Introil.  p.  ^'A  ff. 

If/    ••  VjinAiH'.svara     ...erkliirt  Ailyam oU  alien  auf  irgrnd  cine  Art 

«r\\()rl>ini' :  t-r  lu-hnuptrt  cln«^i  Striilhana  hierciDfacb  in  teinen  eCymo- 

l«>;:i%rluMi    (JruiKllHMlfutiin;; in    nehmen   aci :   Im    ganzcn 

toL't  iiilrn  .\))«irlmitt  uJrt  ila<  Striclhana  unil  ihc  tnrcesfion  in  datselbe 
\Mnl  iImm"  ihliiiitioii  tVjit^'ohaltcn.**— Jolly  reher  dir  Ueclitlirhf  Stellung 
il»T  FiaiuTi  \r.  p.  'u  .  VijfiAiicM'ara  explaining  Adyam  so  a!i  to  inchule 
v\vx\  kiij.l  (.t*  iiri|ruHiiion.  invist't  on  the  ctyinulogiral  lensJC  of  the  defini- 
t:nii  hill  riUmt«'%  t»it  tlironfrhontthe«erttnnonStrMhaD  and  its  de^olntion 
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have    seen^   while  accepting   Vijnftnesvara's   defiiiitio&  of 
Stridhan,   distingaishes  between  the  kinds   8pef»llj  des- 
cribed in  the  Sdstras^  and  for  the  devolation  of  which  specU 
rules  are  laid  down,  and  all  other  kindS)  which  descend*  be 
says^  as  if  the  female  owner  had  been  a  male  (a).     The  view 
taken  by  Jimiitav&hana  and  constituting  the  Bengal  law  it 
set  forth  in  the  extract  from  the  Yiramitrodaya  g^ven  below. 
The  Anvadheya  or  gift  subsequent  and  the  Pritidatta  or 
present  from  a  husband  are  types  of  all  the  special  kinds  of 
Stndban^  which  he  recognizes^  and  are^  he  says,  to  be  eqnallj 
divided  between  sons  and  daughters.    The  Yantaka  or  gift  at 
the  marriage  goes  to  the  unmarried  daughters  alone  (6),  who 
have  a  preference  over  their  married  sisters  in  the  distriba- 
tion  of  the  other  Stridhan  also  (c).     Next  after  daughters  at 
successors  come  the  sons  and  their  sons,  taking  precedence 
of  the  daughter's  sons,  after  whom   come  the   barren   and 
widowed  daughters  (d).     This  line  of  succession  resting   on 
the  principle  of  exequial  benefits  diflFers  widely  from   Yijfia- 
nc^vara's,  who  next  to  daughters,  places  their  daughters,  and 
next  to  them,  daughter's   sons  (e),  before  the  sons   of  the 
deceased  woman    are    admitted.     On    failure  of  offspring, 
Jlmfttavahana  {f)  assigns  to  the  deceased  woman's  haaband 
married  by  an  approved  rite  only  property  received  at  the 


(a)  The  ^&stri  in  a  Benj^l  case,  at  2  Macn.  11.  L.  121,  directed  that  a 
woman's  sons  should  succeed  to  land  acquired  by  her.  In  this  he  agreed 
with  the  Ma\ilkha,  but  in  excluding  a  grandson  he  disagreed  with  it. 
The  succession  of  the  remoter  heirs  is  in  all  cases  governed  hy  the  tame 
rules  as  though  the  property  were  a  male's,  according  to  the  DAya  Krama 
Sangraha.     See  Vyavasth&  Darpana,  p.  727* 

{I)  See  Srinath  Gangopadhya  et  al  \,  Sarhamangala  Debt,  2  Beng.  L. 
R.  114  A.  C. 

(c)  Viramit.,  Sec.  3,  p.  20. 

(rf)  D&yabh&ga,  Ch.  IV.,  Sec.  2.  (Stokes  II.  L.  B.  243-251).  For  die 
step-son  by  a  co-wife,  see  Jlfid.  Sec.  3,  (Ibid.  251) ;  Ddya  Krama  Sangraha, 
Ch.  II.,  Sec.  3,  pa.  11.  {Ibid,  493) ;  Coleb.  Dig.,  Bk.'v.,  T.  603,  506. 

(«)  Mit.,  Ch.  II.,  Sec.  11.  p.  10.  12.  18.  19.  Stokes  II.  L.  B.  460-2. 

if)  DAyabhi     .  Ch.  IV ,  Sec  3,  p.  4  ff,  Stokes  H  L.  B.  251. 
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nuplials.  llor  othor  property  goea  to  her  brotber,  mother, 
ami  fiithcr  in  succession  (a). 

Jug-.muiithn.  {h)  fuliuw!)  JiinutaviLbanatoBomo  extent  in  bis 
riik's  ns  to  the  succession  to  Stridban.  Sons  and  daughters 
Bucci'cd  jointly  except  to  the  Yttutnka.  Tbisou  failure  of  sona 
is  tiikfti  by  diiuglitor's  sons,  after  whom  como  the  sons'  sons. 
Toother  Striilbnn,  failing  maiden  daughters,  sons,  and  mar- 
rii'd  d:inj;liter.-i,  the  son'sson  succeetU,  and  in  defuultof  bim 
till'  il;iti;^luc'r's  son  (f).  After  those  the  lubcritance  goes 
to  ber  own  fiimily  of  all  ber  property,  except  gifts  at 
iho  in;irri:i;^e  ('').  Tho  busbaud  as  to  such  property  eomca 
in  iil'itT  hiT  brother:^  and  piirenta  (c).  The  succession  of 
thi.'  busbiuid  in  tbo  first  place  is  limited  to  the  specially 
enumerated  kinds  nf  Stridban.  Aa  to  property  taken 
|jy  inbtritnncc  the  rule  is  that  on  the  death  of  the  woman  it 
f^'oos  to  the  tbeu  nearest  heirs  of  him  whom  she  succeeded. 
'I'lio  ivonvin's  oivu  heirs  are  not  regarded  as  boirs  to  pro- 
pi  riy  tlm.'i  nc(]uired  (_/").  Jimdta  extends  the  rule  oven  to  a 
dauij'liUT's  sou  succeeding  to  his  maternal  grandfather,  but 
this  is  eontrailieted  by  JagannAtha.  Mitramisra,  as  will  be 
si'i  11  below,  ciindemua  the  explanations  given  by  Jimdta, 
and  g,'iicrally  fi.Unwa  tbo  MitiikshnrA.  lie  however  not 
urily  gives  till;  Siilkiitotbe  brothers,  but  also  iuimoveablo 
prnpiLrly    bestowed  by  their  parents,  and  what    was    given 

{"  Sci'  Ju  l.o',nalh  Sirfiir  v  BiusuHl  Coomar  Rof,  11  Brii|C.  L.  R.  286. 
FtiDlur  .k'ti.;i> .>[i  ilu>  Ittnpal  t>H  Hill  Ik-  f.mn.)  in  lt>c  «iininian-,  ■»}■■ 
h]i:V-n.  111.  IV  .Sf,-.  :i;Su.kc.  II,  L.  B.  i'5l!.  unilprthplipaaorStrtilbm 
111  \r.c-iiii-l,(iiiMI.  L.»Ti.liii  Iht  Vy«v«>thil>nn'«>i»-  AtJMorl.  Dig. 
2.ir,ili<'  Siiiri  >.-i\».  ill  a  lli.-ni;iil ran,  thai  cTtuimmovmblftiropertygiTtn 
o>  n  u-Diii:!!!  Iiy  liiT  liiitlmiiil  dfsrcnil*.  on  lier  Heaili  ai  ■  widow,  lo  the 
lii'in  of  Siciilli.-iti  or  rcmalc  I'miirrty.  Cum|iarc  the  aaawen,  referred  to 
"'•'"■.■.  |>»?o  ■l.-.()  .1. 

lA,  C.U-h.  I>l^' .  Ilk.  V  .  Ch.  IX.,  Sec  2. 

[.     <;,,.  c<t..  T.  ^^;.  Cuuim, 

1.^    l'..'.,r..'.()|.f>l)C,60!>,511. 

i;  HAuil.biipi.  Cli.  XI.,  Sep.  I.  p.  5fi  IT.  Stohc.  H.L.  B.  320  4c;  Ser. 
•J.  |>  .ill.  !(,;,(.  ;i2>) ;  (-..leb.  Dif ..  Bk.  V..  T  AJO.  422  Comm. ;  I  Sir.  H. 
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by  tho  kinsmen.  The  husband  married  by  an  approred 
rite  succeeds,  with  these  exceptions,  to  the  whole  propeitjr 
left  by  his  childless  wife^  not  merely  to  her  nnptial  pie- 
sents.  Tho  rules  of  tho  Smriti  Chandrikft  (a)  and  the 
Madhaviya  {h)  are  glanced  at  in  the  course  of  Mitramisra'a 
discussion.  Tho  Vivada  Chintamani  gives  the  Yaataka  to 
the  unmarried  daughter,  the  son^  and  the  daug^hter'a  son 
in  succession.  Presents  from  tho  woman's  kinsmen  it 
distributes  equally  between  sons  and  daughters.  The 
Sulka,  it  assigns  to  the  brothers.  On  failure  of  issae  aa  fiur 
as  her  daughter's  sou,  the  deceased  woman's  hasband  is 
pronounced  heir  (<?). 

This  slight  sketch  of  the  systems  or  attempts  at  system  of 
the  other  commentators  will  serve  to  show  the  great  advan- 
tage of  Vijfiaiio>vara's  scliomo  in  point  of  simplicity.     This^ 
as  shown  in  Bk.  I.,  Ch.  IV.,  of  this  work,  and  the  Introduc- 
tion, has  generally  prevailed  in    Bombay.     Thus  in  Gangd^ 
ram  cf  al  v.  LuUa  <t  al,  Bom.  11.  C.  P.  J.  F.  for  1876,  p.  31, 
it  was  ruled  that  property  inherited   by  a  woman  from   her 
father  is  Stridhan,  which  descends  first  to  her  daughter,  and 
failing  a  daughter,  to  her  husband  and  his  heirs*   In  Pranjee'^ 
tuimhis  ct  nl  v.  Draronvrrhu'C  d  nl,  1  Bom«  H.  C.  R.  180,  it 
was  held  that   ''  daughters  tiike   the  immoveable  property 
absolutely  from  their  father  after  their  mother's  death. ''     In 
Vlnnyrl:  Auuudrao  cf  ul  v.  Lnxxnnrrhivc  et  «/,  1  Bom.  H.  C, 
R.  121,  it  is  said  (p.  121)  of  the  mother  inheriting  from  her 
son : — ''  The  (juautum  of  estate  which  she  is  allowed  to  take 
in  the  character  of  heir  to  her  son,  is  not  freo   from  doubt  ; 
although  in  the  category  of  those  who   take   as  heira  to  a 
separated  brothci*,  there  is  no  distinction  or  difference  made 
between   the  qiuintuin   of  estate  taken  by  a    mother  from 
that  taken  by  a  son,  a  father,  a   brother,  or   any  other  rela- 
tive, who  admittedly  takes  in  such  an  inheritance  the    most 


(fi)  Sfe  Smriti  Chan.lrikn.  Ch.  IX.,  Sec.  2.  3. 

{fA  Mudhaviyn,  p.  4',i. 

{r\  Viv:i«lH  Cliiutamani,  j>.  2(U\  ft'. 
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abi-nlutc  t'Btiitit  kuowu  to  lliudil  Law  («)."  Aa  to  sisters 
it  in  wiiil  (p.  121)  I — "  A3  to  the  mode  in  wLicli  sisters  takcj 
it  would  ajipt'ur  Iiy  nnaIo<;y  tliat  tlicj-  tsiko  as  daughtcra.  In 
a  pas.-iago  iVom  the  CuiuijR'iitnry  oi'  XaiiJa  i'lmilita,  cited  by 
Mr.  Culfhrooke  in  his  aiiuntations  to  para.  5  of  Sec.  5  of  tho 
neL-iiiul  ch;i]>tcr  of  tho  MituktjLara,  oeetir  these  words :  '  The 
daiighltrs  of  the  futber  and  other  ancestors  must  be  admitted 
like  iho  ihuiyhters  of  the  man  himself,  and  for  tho  same 
reason,'  but  the  daughters  of  the  man  himself  take  nbao- 
lutely,  and  so,  therefore,  do  tho  Bisters." 

In  the  ease  already  referred  to  above,  p.  2H,  Q.  3,  the 
SiLftri  says  tliiit  tho  property  taken  by  inheritance  by  a  mo- 
ther from  her  son  ia  for  liio  purpose  of  further  descent  to  be 
regiirdeil  as  her  property.  In  tho  caso  of  Jinjunalh  v. 
Sh.-  Shuiihif,  I  Borr.  U.  1U2,  the  Snddnr  Court,  on  the 
fnlvi«- of  its  Si'istri,  applied  tho  law  of  the  VyaY.  May.,  by 
jirouoiiiiciuf^  a  woman's  own  sister  heir  in  prc'fcrence  to  her 
husband's  sister  to  property  that  the  deceased  had  inherited 
from  Iter  father.  The  ease  at  p.  220  giijoo,  Q.  5,  is  a  strong 
..lie,  ftir  there  tho  son  of  a  woman  by  her  first  marriage  was 
pri'notiueed  lier  heir  to  jirojicrty  inherited  by  her  from  her 
n'ontid  liusliaiid,  in  iirefiTenee  to  that  husbnnd'a  own  family. 
In  /;-;;  M.>,H-I.l.,>v.  X,„:-l,n><,h,^  Kn'-hihiif.-l  .j/,OBom.  H.  C.  R. 

I  A.  L'.  .r.,  il  was  rnled  (hat  property  inherited  by  a  woman, 
t-Mipt  by  a  wiih.w  fr-im  ber  bnsbanil,  ranks  a-s  Stridlian  and 
.h-<vii,u"  a.v..rdinj,rlv,  and  lastly,  as  we  have  seen  in  V:jnjct- 

.■■•..■ri:.  V.  I.,<U.. ,  S  Horn.  H.  C.  K.  -dU  O.  C.  J.,  that  a 

widiiw  suceeeiis  Id  her  husband's  properly  as  Stndhan,  which 
then  ihvi'Ivis  aeeordinir  to  the  law  of  the  Milaksharft  or 
..f  till'  Miijaklia,  as  either  autlu-rity  may  locally  pre-^ail  over 
tbeuib.-r.'  In  A-../,.,/..<«../'"  v-  Cl..nnrn'n,,  lObom.H.C.  R. 

U''\.  pnperly  j;ivi'n  by  a  husband  to  one  of  his  wives  was 
held  to  bf  Stridhan,  held  by  her  under  a  restriction  against 

.'    M*i>u.  (.-]<.    (\  ,  St-c.    1S5.  :2ir  i  Mituk>hiirA   <m  iDWritaarr,   Ch. 

II  .  S,r.  3  .!;i.>Ui  II.  I..  U.  4-11)  ;  V>iv«b&rs  MiiOkhk,  Ch.  IV.,  *:«•. 
-  p  M..St..kfiII.  I.  D.  87) 
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a  sale  after  his  death  to  her  co-widow,  so  aa  to  depriye  ber 

daughter  of  her  right  of  inheritance. 

The  use  of  the  word  Stridhan  in  the  several  senaea  to 
which  wo  have  referred  may  be  observed  in  the  above. caaes. 
According  to  the  Mitdkshar^^  the  property  most  have  been 
Stridhan  in  every  case,  but  it  is  not  clear  that  in  aome 
instances  the  idea  was  not  present  that  there  mig^ht  be  pro- 
perty held  by  a  woman  which  was  not  Stridhan,  and  whioih 
was  not  subject  according  to  the  Mitaksharft  to  the  geneial 
rules  laid  down  for  the  devolution  of  that  kind  of  pro- 
perty. In  Bengal  and  Madras  this  notion  has  g^ned  a 
distinct  ascendancy  through  the  prevalence,  in  those  pro* 
vinces,  of  authorities  which,  as  wo  have  seen,  give  to  Stridhan 
a  narrower  moaning,  and  prescribe  for  its  devolution  mudi 
more  intricate  rules  than  Vijnaucsvara. 

In Chotay Lull  v.  ChiinnooLally  MB.  L.  R.,  at  p.  237,Pon« 
tifex,  J.,  says,  ''  It  appears  to  mc,  therefore,  that  if  this  case 
was  uncovered  by  authority,  property  taken  by  inheritanoe 
by  a  woman  from  her  father  would  bo  her  separate  property, 
unless  the  words  *  acquired  by  inheritance'  are  altogether 
rejected  from  the  text^* ;  but  being  constrained  by  the 
weight  of  the  contrary  authorities  he  felt  bound  (p.  239) 
''  to  decide  that  in  this  case  Luckey  Bibee's  estate  was 
only  a  qualified  estate,  and  that,  upon  her  decease,  the 
plaintiffs,  as  the  heirs  of  h(»r  father,  became  entitled  to  the 
property  in  dispute :  tliough  I  must  confess  that,  speaking^ 
for  myself,  if  the  case  had  been  untouched  by  authority, 
I  should  have  felt  compolkMl  to  give  a  plain  meaning 
to  the  plain  and  un(|ualilied  words  of  tho  Mitukshari, 
rather  than  explain  them  away  or  in  elfect  reject  them,  by 
the  application  of  principles  of  which,  after  all,  we  have 
only  a  hazy  and  doubtful  knowledge.'^  On  appeal  this 
decision  was  aflSrmed  by  Couch,  0.  J.,  and  Ainslie,  J.  In  the 
judgment  of  the  learned  Chief  Justice,  the  chief  precedents 
for  a  depart ui-e  iwaw  the  text  of  the  ^Mitukshard  are  cited. 
In  the  first  uf  tlu\«e,  Mussf,  Gi/ttnLdntrur  v.  Doolihurn  S/w^A, 
4  Calc.  Sel.  Rop.,'i'30,  it  i.s  aau],  "as  in  the  case  of  the  widow. 
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the  j)roperty  goos,  on  her  decease,  not  to  her  heir,  but  to 
th(^  nearest  heir  of  her  husband  who  may  be  then  living,  so 
tlie  same  rule  is  to  be  observed  a  forfiori  ns  regards  the- 
daughter.'*  Thin  is  obvio'.i-ly  the  law,  not  of  the  Mitakshar^, 
but  of  the  DAyabha^-a  (/).  So  also  is  the  proposition  in  the 
case  next  citcd^  that  of  >>/cco  ISchni  Siinjh  cf  nl  v.  Mustti. 
Oiucd  KnoV'tr,  ()  Calc.  Sel.  Kep.,  301,  that  '^  under  no 
ciniiiustanctvs  can  llio  daughter  succeed  to  ancestral  property 
inherited  by  her  mother''  {//). 


^n)  Srr  CoVh.  Diir.  r>k.  v.,  T.  ;jl^y,  402,  415,  420,470;  Dayabhaga, 
Cli.ip.  XI  ,  Stc.  L»,  J).  .A)  ^Stokes  II.  L.  B.  ;i29) ;  Mit.,  Chap.  II.,  Sec.  1, 
pa.  S.  U  \lhil.,  V2\).  431 1  ;  Chap.  II..  Scc.  1,  pa.  31*  {Ibid.,  439i ;  Sec.  *J, 
pa.  1    //i7.,  1 10)  :  8tc.  1 1,  pa.  2    [/;i(/..  l^S). 

\lj:  Sn-  l).V>ahha-:i.  rh.  XI..  Sec.  l,p.  G5  (Stokes  II.  L.  B.  322).   Mac- 

na^rhti  II  >;iys  y\    W.    L.  3:?)  that  Stridlian,  which  hus   ci.ce  devohcd  as 

MK-li.  i»':v%fs  to  lank  as  Stri  Ihau,  and  al'tenvurds  follows  ibe  ordinary  rulea 

of  inln  i.tuiKo.     ill*  continues,  *'  For  instance  projwrty  given  to  a  woman 

nn  hrr  ni:irn:i.'<'  is  Strilhau  atid  pasncs  to  her  tlanghtor  at  her  death,  Uut 

at  tin."  daw/htci  's  ilcath   it   jiasscs  to  the  heir  of  the  daughter  like  other 

pr.>i)frty  ;  and  the  hnither  of  her  mother  would  be  heir  in  preference  to 

hi  r  own  dan^htiT,  such  daughter  being  a  widow  without  ijisuc."     This 

lIlM^t^.ltllla   do.'>  not    .Hceni  to  agree  with    tlie  Bengal  law.     The  property 

gi\i:i  t)  rh-   ni')iluT  at   her   inarriat^e  would  be  her  Voti/alrrr,  and  would 

d. -rcud  ;i««  siuii  to  lu  t  daughter  in  full  ov\ner.ship  vO*Vvi^bhtiga,  C'h.  IV. 

Src.  J.  pa   •_':».  Stukrs  II.  L.  B.  2i'J  ;  Sec.  I,  prirai.  LS.  19.  21,  Ibid.,  240 

iHl   .      In  tlie  hinds  i»f  the  daughter  it  would  be  Aymitaku  heritable  by 

ii»r    h.irrni    or  widowed    dauglitcr   ^  Dayablntga,    Ch.  IV„  Sec.  2,  pa.  12, 

\hi  /  .  J  |."»   on  faihire  of  nearer  heirs.  Why  *iike  other  property'*  it  fihonld 

j.'o  to  tin    inothcrN  hrotiier  \s  not   niudc  evident.     Other   property  would 

not  in  u'vut  rid  ,'«» to  hnn,     Mr.  Shainachurn  Sircar,  in  hiis  V)ava»tha  Dar- 

p;i!  :i    n  "J'M  .  p  r  t  i\  AM  « onuthin;.^  wrong  here,  suggest.H  that  the  daugh* 

ttrs  (l:ni_'httr  mils!  hive  bren  Mippjxeil  to  be  a  childless  widow  at  her 

!i;«ith«r's  ilcath,   w!uch  he  say^  woiiM  exeUiile  her  from  the  succession. 

For  tins  \u-  «pn)tes  the  l)AyAhh:Vjr«i.  ('h.  XI  ,  Sec.  2,  pa.  3  ;Stokei  II.  L.  B. 

.^J  <  .  whnh  r.-l.i!'  -  howi'xer  to  the  snece*»ion  of  a  daughter  to  her  father. 

No  autuoritN  i>  <it«d  tor  itsexteuition  to  the  case  of  succession  to  a  mother 

( )n  a  i«t"«Tenet'  to  tin- c.iHtM)f  Prnnkishfu  Snn  v.  Mtisit  Bhafjwutee,  I  Cal. 

S    1»    \    U   A,  from  which  Maenaghten  drew  bis  rule,  it  seems  probable 

thti   tin-    Pu'iiit.  :iil  iptin.:    the    principle   that    pro|ierty    inherited  by  a 

I  r<ri  •  <l  wo  n.m  is  not    STidhnn.    though    this  is   not  the   thcon*  of  the 

I^   •  .!>'  '^M  .«    I"  pr  )»>.    tx  nih'iited  from  a   female,  looked  for  those  who 
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Heralal  Baboo  v.  Musst.  Dhuncoomary  Beebee^ijBlc.  &•  D. 
A.  R.  for  1862,  p.  190,  is  next  referred  to;  where  it  was  held 
that  *^  the  estate  of  a  Hindu  proprietor  having  devolved  on 
his  three  daughters  qualified  to  succeed  him,  they  held  tibo 
property  during  lifetime  only  and  not  as  their  Strfdhan; 
that  so  long  as  any  one  of  the  daughters  survived,  ao 
daughter's  son  could  inherit ;  and  that  as  no  son  anrvived 
when  all  the  three  daughters  died,  the  plaintiff,  as  heir  of 
the  deceased  proprietor,  succeeded  to  the  estate''.  The 
decision  in  this  case  appears  to  have  been  founded  upon  a 
passage  in  Sir  William  Macnaghten's  work,  p.  22,  where  he 
says : — "  But  though  tbe  schools  differ  on  these  pointSt 
they  concur  in  opinion  us  to  the  manner  in  which  sock 
property  devolves  on  the  daughter's  death,  in  default  of 
issue  male.  According  to  the  law  as  received  in  Benarss 
and  elsewhere,  it  does  not  go,  as  her  Strldhan,  to  her 
husband  or  other  heir ;  and  according  to  the  law  of  Bengal 
also,  it  reverts  to  her  father's  heirs  *'.  Now  hi  a  note  to  the 
passage  cited  from  Macuaghten,  that  author  (1  H,  L., 
p.  22/i)  says  : — "  It  lias  bo(Mi  asserted  by  the  author  of  the 
KkMnents  of  Hiiidil  Law,  page  1(51,  that  property  devolved 
on  a  daughter  by  inlicritance  is  classed  by  the  Southern 
authorities  as  Stridliau,  and  descends  accordingly.  The 
authority  cited  for  this  doctrine  is  to  be  found  in  the  part  of 
the  Mitakshara  treating  of  woman's  peculiar  property,  and 
conse(|uently  applies  to  the  descent  c/f  that  alone.  I  have 
n«>t  been  able  to  meet  with  any  other.'' 

TIlis  supjM)sod  refutation  of  Sir  T.  Strange 's  opinion 
rr-{^  on  till?  false  notion  already  referred  to,  that  the  Mitak- 
shrira  recognizes  two  kinds  of  woman's  pro})erty,  to  one  of 
which     only    the     name    Stridhan   is    a{)propnate.     That, 

on  t1u>  (laughter's  dcnth  ivould  l)c  the  ht'irs  of  the  mother  from  whom  tbe 
property  had  <lf>«rriu1«»a.  In  the  DAyahhajra.  C-h.  IV.,  Sec.  S,  pa.  IS 
Stnkt's  11.  L.  B.  25.'<^,  ho  found  that  to  propi-rty  >>Citowcd  by  the  father 
thr  i>rc)thcr  is  heir,  and  fhcrrforo  pronouiirod  in  favour  of  the  mother** 
*»rothtr  as  a<j^inst  the  dauirhtcr  of  her  whu  fnok  her  mother^K  Strtdhan  hr 
inhent.inee       >Vr  Cil,  h.  I)i.:.,  Bk    V.T    »:(»    M.'.  <".Mi»m    nrl  Jitt 
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accordiDg  to  the  law  of  Benares,  (the  Mitikshara)  properly 
whicli  a  woman  acquires  hy  inheritance  does  fjo  on  her 
diMlh  til  Iier  husband,  is  plain  from  the  chief  Bengal 
autliurity  iUolf.  The  reasoning  of  the  D^jabhSga,  Ch,  IV., 
Svc.  3,  |VinH.  3,  t  (Stokes  II.  L.  B.  251),  rests  on  an  in- 
loj'|»rotiitii>ii  of  a  Sinriti  as  pointing  to  an  acquisition  made 
m  tlie  marriage  duly  celebrated,  which  VijiiAneiivara  construes 
;is  referring  to  an  acquisition  ut  any  time,  if  the  marriage  was 
-.vlebntcd  uncording  to  an  approved  form.  Jagannatha  («) 
>hows  very  clearly  tbnt  while  a  widow's  power  of  disposition 
m:»y  be  restrained  by  the  words  of  Katyuyann  (b),  "after  her 
((,.■.  ihe  widow)  the  heirs  should  take  it"  {i.e.  the  husband's 
irifl  or  tho  estiite  assimilated  to  il)  "there  is  no  proof  that 
wife  licre  sii^uifics  woman  in  general."  The  law  he  says 
lines  u'-t  dislingiii.sh,  as  to  the  right  taken,  between  unob- 
sirucU'd  and  obstructed  succession.  The  former  epithet,  he 
cilisiTves,  m^irks  only  the  succession  in  which  a  son  or 
gniudsot)  shares  i  thclattor  indicates  the  succession  of  a  wife 
or  other  collateral,  Each  is  equally  heritage  and  equally 
inrludos  a  power  of  disposition  (c). 

He  p. lints  out  too  that,  if  "obstructed  "  inheritance  con- 
v<'y.4  but  a  limited  right,  the  principle  must  apply  to  a 
diiuifhti'r'.i  soil,  n  pupil  and  the  other  remote  heirs  in  whoso 

m    C.ifli    UiR.,  (tk    V  .T.  41'OCorora.  II. 

(Ai  ;/w.,T.  i:;. 

<r  Tlie  Smriti  t'liandnitA,  Ch.  IV..  reronnka  the  funiliar  Vrdk  le«t 
Dn  iW  itiitittirm  of  wuiacii  to  inherit  with  the  pt»>itr*  that  aujgtt 
■■)iAri'.  to  i\  inoili'T  anil  >  liilcr,  hy  arfciiini;  that  thfie  ihMti  not  bcinft 
iif  iti'Tiiiitr  |l<l^llOll^,  ronitiliillug  propfrty  luhjert  to  partition,  cannot  b« 
I>.t^:l  iMiDjioiily  ri'iiiliTi-il  ht^ritB){ci,  whirh  inrolrei  the  oaiioD  ofa 
riiiitiiiiMii.  ti^-ht  c)f  |i,irucijiation  in  llic  lurcciiive  male  menib«ra  of  the 
faoiiK.  iiituT.'iit  111  I'ir-h  inL'iiilwr  frum  the  muiaent  of  hit  birth.  Aa 
iv.iiiii'ii  li.-ito  not  C'>niiQiin  fiiaiily  urnHn;*  to  (uppurt,  that  ecDtnil  DMioo 

1)1 1  111)' mil  f ;y  Till.  Ill  tlu'if  i-aie  »»  a  lupport  of  the  gronp   of   idrai, 

H,i;i.u  liili'  til  ml  iin.liriilivl  ettUt  aini>D){it  malei.  .\o  rulei  are  proTiilcil 
|i<r  I  Ik-  r.Mulalion  cif  a  joint  female  property,  aatl  the  VyavhAra  Mayukha. 
I  li  IV  .  ^,r.  S.  |.ji  DanJ  ID  ijtokci  11.  LB-  BR.^  ■  ay*  that  in  iLe  rax  - 
•  ii  :i  ]i|iir.ilty  uf  iKitliiiT*  or  Jaughtert,  thcy  art  to  divide  it  auj  lake  equal 
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case  no  sucli  rij^'lit  is  rucogiiized.  His  conclasion  is  that 
JiinutJivahaiia's  deduction,  that  on  the  death  of  a  daughter 
who  had  snctrecih'd  as  a  maiden,  her  father's  estate  passes 
to  tlio  married  dar.ghtcr.s  whom  she  excluded,  is  "  not 
dir-jctly  sui»|/'.Ttt'd  by  iho  text  of  any  legislator  or  the  con- 
currence of  any  i-fmiiu-ntatur".  It  rests  on  Jimflta's  sole 
auilioritv,  and  it  i<  onlv  bv  way  of  iuferonce  from  it  that 
a  da";^hter*s  |.o\ver  'if  di.s{)r.»«:ition  can  bo  supposed  to  be 
fettered  (a).  It  tlius  appears  that  Macnaghten's  opinion 
on  *^ the  law  as  n.'Ceived  i-n  Ijc^nares  and  elsewhere  "  was 
wholly  mistaken,  and  that  under  every  law  but  that  of  the 
Dfiy:ibha-ra,  the  ])r'»nrrty  iiiheriirrl  by  a  daughter  becomes 
lur  «^wn,  a  lie  I  p.-i -sc<  tn  lur  own  heirs,  not  to  those  of  her 
fathrr. 

l"ie  ncM  r\\<K.i  rrlerii-d  t*)  is  tliat  of  rimrhunand  Ojhab 
>t  nl  V.  h-ii<J,.i,,  Miss,,'  r{  al,  3  C.  \V.  K.  140.  This  rests 
(»n  I'eaH'Miin;^'  in  a  irn-at  part  i<lentical  with  that  in  the 
(.•a-«.'  (''),  wliicli  i^  disciisM'il  below.  The  learned  Judges  say 
(p.  Ill): — 'M>iit  ill"  prnp^'vty  nf  her  husband  or  son,  to 
wliirl:  t  woi'iMii  iiiMv  '-ui-'ocd  a<  heir  l'«^r  her  life-time,  is  no- 
v.'lic'"''  1  M  d'»v  u  in  ill'.'  tfXi  a<  thei'il>y  becoming  Stridhan." 
1'!)-'  Mi:;*i^— li.::.*i,  as    wu  havi^   sern,    d-xs   distinctly  include 

Drn^iM'tv  iiili.';it«"l  bv  a  \Nt.»man  fri»m  her  husband  or  her 
til  > 

j-"»i  in  Sti 'IIljii  :  it  is  <>\\\\'  bv  means  of  a  strained  inference 
IV'-m  \\\'.-  \/<.r(l>  "alt-  r  li.-r  (a.  widow)  th(rlu»irs  take  it",  that 
.[!•!!  V  II-'—  IK  .  ■:  d-'d  ill  otiiblishiii^^  the  succession  of  the 
hi-ii's  «■;■  .■!.•  r-!-!i  r  "V.-ii'-r  in  Di-iij-al.  'ilie  \'ivada  Chintft- 
m;»hi  (  ),  t  »  v.-Iil.'ii   vA  !-'iu\;  is  madv,  d  -«•<  not,  in  assigning 

'I  I:,  tl.-  r:'  '  '•!"  ('u-,yi  :  mf  liiynr^  ft  t:'  v.  ////.  tu',s:hon:Wy  Dossee  ft  al^ 
:.  M.ii!.  Dij.  i:'-.  :."'-'.  u  II  I)'-  loinnl  :i  y.nUr.'  uf  ;i  li-tti-r  h\  Ct>lebrooke,  in 
wliifli  h  •  r-f»M.'.  i!>  .l:i.Mini'':r!i.i*-  uU'ii  tli.it  ;i!ivii.itn)n  of  h'T  inherited  estate 
!)V  a  V. lilo'.v  ii;  j-lir  !•'•  \n\\'\,  \ur.v.-^]\  not  coininriubiUuv  He  plneet  hia 
olijrrriori  si  1\  fu  ,V'!ii"lt.i\.'ih  ina'*»  ruli  •<.  uliicli  reMrirt  mothers  and 
i):iM'_'!.rir-.  a-j  ■■  .'.i  ^'j  wivc-,  fin  if.iMins  uhich  Jii(riinm\tlia  rejcets,  and 
\'!::.ii  ;n.*  Hot  co  .sjstriit  ^MIll  iho  MitakMiiiM  Thf  whole  suhjeet  of  the 
uii'iow''  r>t.it-.-  IS  :iMv  lii^rii"'^*  il  in  ih«-  jml/nunt  in^t  r«'l'»'rred  to. 
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the  inheritance  to  the  widow  and  the  daughter  before  more 
dist.'int  relatives,  limit  the  ownership  of  either,  any  more 
thjin  that  of  those  who  follow  them,  otherwise  than  by 
i| noting  the  familiar  precept  against  waste  by  a  widow. 
The  sense  of  the  passage  at  the  foot  of  page  262  of  the  Vivik- 
da  Cliiutaniani  is  to  be  gathered  from  a  comparison  of  T. 
47')  and  477  of  Bk.  V.  of  Coleb.  Dig.  (a).  In  the  earlier  of 
these,  Katyuyana  is  expressly  dealing  with  Stridhan,  in  the 
latter  he  is  not ;  but  the  effect  of  the  direction  given  in  each 
case  being  the  same  there  is  no  inconsistency,  notwith« 
standing  the  change  of  standpoint  and  expression.  The 
Tninshitor  liabno  Prossonno  Coomar  Tagore  gives  the  doc- 
trine of  the  Vivuda  Chintamani  correctly  in  saying  that  "  any 
{)roj)erty  which  a  woman  inherits  is  her  Stridhan.  Hence 
any  property  of  her  husband  which  she  inherits  shall)  on 
her  death,  be  received  by  the  heirs  of  her  peculiar  property, 
l^nt  such  property  cannot,  according  to  the  Smriti  Sdra, 
be  her  Strllhan,  Hence  the  heirs  of  her  husband  shall  re- 
ceive it.  If  the  mother  die  after  inheriting  her  son's  property 
snch  j)roperty  becomes  her  Stridhan.  Hence  the  heirs  of  her 
peenliar  j)roperty  get  it.*'  He  adds  that,  in  the  particular 
case  »)f  the  widow's  succession,  the  Smriti  Sara  (he  does  not 
say  which  of  the  compilations  so  called)  pronounces  the 
heritage^  not  Stridhan,  and  assigns  it  on  her  death  to  her 
liu>;l)and's  heirs  ;  but  this  is  not  the  doctrine  of  the  Mitak- 
sliara  or  of  the  Vivada  Chintamani,  and  is  not  set  forth 
as  iMiniT  '^o. 

riic  next  case  mentioned  (h),  Deo  Persad  v.  Lnjoo  Roy, 
witlioni  distussing  texts  or  cases,  says  that  a  daughter 
taking  her  father's  property  by  inheritance  is  "  in  respect  of 
alirnation  in  no  better  situation  than  the  widow/'  but  in 
h"}rl(it  Kitnar  Ihtrwaiho  Siihoy  (c),  Phear,  J.,  says  that  the 
restriction    imposed    on    the  widow's    right    by    the   Privy 

^    Sre   tlu-   DiivtUhtt^.   Ch.  IV.,  Sec.  I.   pm.  8  (Sloket   11.   L.    B. 

h    1  1  Hinp.  L  R.  2 15 «.  246  «..  S.  C.  JO  C.  W. R,  102. 
r    IM  ,  J-ltJ  n.  S.  C,  22  C.  W.  R.  5-1. 
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Council  in  Tlie  Collector  of  Masulipatam  v.  Oavaly  Veneata 
Narrmnapah,   8   M.   I.    A.  529,    depends   '*  upon   gener^ 
considerations  which  are  just  as  applicable  to  the  oase  of  the 
daughter  as  to  the  case  of  tho  widow,  in  other  words,  whioh 
are    common  to   the  circumstances  of  all  female  memben 
of  the  joint   Hindd  family.     The  restriction  or  limitatioa 
upon   the    widow*s   right    is   twofold,   namely,  ia    regard 
to    the   power   of  alienation  and   also    in   regard    to    the 
persons     who   succeed   to   the  property  upon  her   death, 
and    we  should    be    bound    upon   the     authority   of   thiB 
case,    followed    as    it    was  by    the     Privy    Council    itaelf 
again  in  the  case  of  MuhsL   Thahoor  Deyliee  v.   Rai  Baluk 
Ram,  11  M.  I.  A.   139^  to  hold  that,  notwithstanding  the 
absence  of  an  express  enactment  upon  this  point,  so  to  speak, 
in  Sec.  2of  Ch.  II.  of  tho  Mitakshara  (Stokes  H.  L.  B.  440  &c.), 
atill  tho  same  limitation  in  the  power  of  alienation,  and  the 
same  restriction   with   regard   to  the  persons  who  snoceed, 
exist  in  the  case  of  a  daughter,  as  in  the  case  of  a  widow.'* 
After  quoting  Sir  B.  Peacock  to  the  same  effect,   Phear,  J.» 
continues  : — ''  It  is  true  that  under  pa.  3,  Sec.  2,  Ch.  II.  of 
the   Mitakshara    (Stokes   H.   L.   B.   440),   the  unmarried 
daughter  takes  solely,  when  there  is  a  competition  between 
an  unmarried  daughter  and  a  married  daughter,  and  in  the 
doctrine  of  the  Bengal  School  which  has  been  evolved  from 
Ch.    XL,  Sec.  2,  para.  30   of  tho  DayabhAga  (Stokes    H. 
L.  B.  321i),  tho  right  of  the  unmarried  daughter  who   thos 
takes  in  preference  to  her  married  sisters  is  held  to  resemble 
an  absolute  right  in  this  respect,  namely,    that  if  she  dies 
leaving  a  son  and  also  sisters,  the  property  goes  to  her  son, 
and  not  to  her  sisters.     But  the  reason   for  this   special 
course  of  descent  in  that  case  is  to  be  found  in  special  words 
in  para.  30,  Sec.   2,  of    Ch.    XI.    of  the   D&yabhaga  itself 
(Stokes   11.    Jj.    B.    32i>),    words    which  are    introduced, 
by  the  commentator,  and  which  are  not  to  bo  found  in  the 
Mitakshara,   nor   any    words  equivalent     to  them."     The 
words  introdiicod  by  tho  eonimontator  (/.  v,  '^  without  bearing 
•.v:>uc,")  arc  tho>eof  Sri  KiM-^hnu Taikalunkara,  and  a  reference 
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to  liis  Dayakrama  Saugraha,  Ch.  L,  Sec.  3  (Stokes  H.  L.  B. 
47(1)  will  show  that  tho  Bengal  law  places  the  right  of 
married  daughters  to  succeed  wholly  on  their  having,  or 
being  likely  to  have,  male  issue.  The  same  two  passages 
from  V'ishnu  and  from  Manu,  on  which  the  D^yabhaga^s  law 
of  daughter's  succession  is  founded  (a),  are  quoted  by  the 
Mitakshara  also  (/>),  for  tho  purpose  of  proving  that  a 
daughter's  son  comes  next  in  the  line  of  succession  after  the 
dau ('liter  herself.  All  therefore  that  Jimiita  could  have 
drawu  from  tho  Smritis  in  favour  of  the  daughter's  son  in 
Bengal,  is  advanced  in  his  favour  by  Vijninesvara,  who  in- 
deed citt's  Brihaspati  to  prove  that  a  daughter  inheriting 
takes  the  place  of  a  son,  and  says  that  tho  text  of  Gantama^ 
])rimarily  applicable  to  the  mother's  property,  applie9  also 
t<;  tho  father's  as  regards  a  daughter's  succession.  If 
that  be  tho  accepted  law,  then  Jagannutha^s  rule  (c)  ap- 
plies, which  gives  the  succession  in  such  a  case  to  the 
d:iui^hter's  heirs. 

Tlic^n  follows  a  reference  to  the  Madras  case  of  Katamma 
Xutchidr  V.  the  Rnja  of  Shicagunga,  6  M.  H.  C.  R.  310.  In 
that  c:ise  Sir  C.  Scotland,  C.  J.,  says: — "  There  are  some 
li'Xt^  and  comments  recognizing  as  Stridhan  paternal  pro- 
p«'rty  devolving  on  a  daughter,  but  these  appear  to  me 
to  nhite  only  to  an  appointed  daughter,  who  was  declared 
to  bre ome  by  the  appointment  the  third  description  of  son." 
What  the  MitaksharA  says  (d)  is  that  tho  texts  in  favour  of 
tlu*  daughter  succeeding  in  default  of  male  issue  are  not  to 
br  applied  to  th(^  putrik4  or  appointed  daughter,  who  (a) 
had  already  brtn  assigned  the  second  place  among  the  sons. 
\'ijhHne-vara  could  not  possibly  have  thought  that  the  pa- 
trimony taken  by  a  daughtcT  appointed  as  a  son  was  Stri- 
dhan, if  t«)  him  Stridhan  wjis  attended  with  the  idea  of  any 


■I    (  h   XI ,  Set*.  2,  pa.  19.  2'A  (Stoke»  11.  L.  B.  327.  328). 

/'    Ch.  II  .  Sit.  2,  pa.  6  (Hid  ,  441). 

r)  i\}\fh    Di^.,  Bk    \'.,adjin. 

ri    ri,    II  .  Sir   2.  pa.  •■>  vStokci  II.  L.  B.  4 IP 

'     <  h  I  .  "^.r    n.  p.  I  'JM.4I0). 
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special  course  of  devolution^  which   would  take  the  estate 
away  from  the   family  and  thus  defeat  the  purppse  of  the 

appointment. 

In  the  same  case,  Holloway,  J.,  grounds  his  opinion  in 
favour  of  the  heir  of  the  former  owner  (1)  on  a  theory  of 
Sapinda  relationship,  entirely  different  (a)  from  Vijn&ne- 
svara's,  (2)  on  there  being  no  other  reason  for  a  daug^hter*a 
succession,  a  j^ronnd  opposed  to  the  words  {/;)  of  the  Mitak- 
shara,  (3)  on  a  proposition  that  *'  in  no  case  has  'vesting  '  the 
slightest  iniiuence "  *'  the  very  notion  of  heritable  blood 
(being)  as  ap|>lied  to  IJindil  Ijaw  meaningless,"  which 
seems  to  be  nt  varinuce  witli  a  fundamental  proposition 
of  the  Mitaksliara  ('■),  if  by  '  vesting  ^  is  meant  *  vesting  in 
possession  ^  and  (I)  that  '*  TIio  princi])le  of  the  law  is  the 
onlv  safe  irrouud  l'«>r  dodueint^'  a  rule  of  descent/*  which 
may  be  admitted.  Vijufinesvara's  leading  principle  is  that 
women  gain  as  full  ownership  by  inheritance  as  in  any  of  the 
other  s[ic'eifii*d  ways  ofae^juisition  ;  andthe  natural  deduction 
seems  tu  be  that  as  those  who  precede  and  follow  the  widow 
and  daughter  transmit  the  ])roperty  to  their  heirs,  so  should 
the  widow  and  daughter  also.  The  principal  commentators 
on  the  AJitakshara  are  Visvo>vara  and  lialambhatta.  Dis- 
cussing  Ch.  II.,  Stv.  I,  p.  2  (Stokes  11.  L.  B.  \\\)  they  say 
*'  If  the  succession  (to  a  s<»n,  deeeased)  be  taken  by  the  father, 

the  ])roporty  becomes    ])aternal  estate But  if  it  be 

taken   by    the  grandniothei ,  it    becomes   a  maternal   estate 

and    devolves    on her  daughters,   or  successively   on 

failure?  nf  them^mi  lier  dauLrhti  r\s  muis,  her  own  sons  and  so 
forth/'  Is  it  cunceivabh^  that  N'ijnanesvara  made  the 
gran(bnother's  I'statr-  Stiitlhan,  but  the  mother's  or  daugh- 
t(.-r's  something'  not  Sti-i-lhan,  or  as  Maenaghten  says,  Strt- 
dhan  but  not  pci-uli-nn  ?  Th<-  l>'>nibay  ca-e  of  Xnrnlram 
Atiii'ir'fiit  V.  .V" . '/•'/.■ /*.vA«i, •  >7i/ri////' /'/'///,  1  li.ini.  IL.  C.  11.  209, 


n)    >V>  t\  M:..l    II.  <\  K.iit  j).  'AM. 
•  '.    \     ti.i .    I  .     lilt.'      /  'I  .'    I  1.) 


BTHiDHAK.J  CASES  ON  THE  LAW  OP  STbJdHAN.  481 

to  which  tlio  learned  Chief  Justice  of  Bengal  afterwards 
rvfi  Tri,  rules  that  such  property  is  Strtdhac  heritable  by  the 
wotunn'M  heirs,  nud  apart  from  the  cases,  there  aeems  to  be 
little  or  no  room  for  doubt  that  the  Mitak3har&,  in  allowing 
women  to  inherit,  allows  them  in  every  case  to  become  owners 
subject  or  not  to  restrictions  on  their  disposal  of  immore- 
able  property,  but  counting  in  each  instance  aa  the  source 
of  a  now  lino  of  descent  according  to  the  rules  prescribed 
by  the  same  authority  in  that  behalf. 

The  two  subjoined  notes  on  Bongal  and  Madras  deci- 
eiuTis,  Ptili  recent  when  the  first  edition  of  this  work  was 
pulili^Iu'd,  may  still  be  not  without  some  interest,  as 
sliowini^  the  ]>ructlcul  application,  in  detail,  of  the  principles 
ol' iiii[-;truclion  insisted  on  in  the  foregoing  pages,  as  those 
by  which  the  law  of  tho  Mitiikshar&  was  to  be  ascertained. 

KoTK  A. — On  the  cnscs  of  Guhurdhun  Nath  v.  Onoop  Roy 
.1  ■•!,  :i  C.  W.  K.  lOj  C.  R.,  and  Funchanund  Ojhab  et  at  v. 
L.<l.-'l,.„i  Mi<..:r  ,'t  al,  1  !.!■{.  141. 

Tliele;irmd  Priinslator,  BobooProssonnoKoiiiarTDgore,of 
till'  Vivfiilii  Chill t;i muni,  in  a  synopsis  deduced  from  that  and 
(■lli(  r  works,  s;iy.H{S(clii'n  12)  "any  property  which  a  woman 
iulirriis  is  her  Stridhnti,  thnt  is,  peculiar  property.  Uence 
iMiy  pn']iirly  nfhcr  husband  which  sho  inherits  shall  on  her 
(l-:iili  1)1-  iictivi-d  liy  tho  heirs  of  her  peculiar  property.  But 
iKi-  riiiii^  tn  tho  Smriti  Sim  such  property  cannot  be 
Siii.!li:i:i.     IIi'iico  the  heirs  of  her  husband  shall  receive  it." 

Ill  S.ctiou  1 1,  he  says  "n  widow  inheriting  her  husband's 
pt'"[):')'ly  >-aii  enjoy  it  fur  life,  but  cannot  sell  or  make  a  gift 
oT  ii  111  li'T  pleasure."  In  the  case  of  Gi'hunihiin  Nath  t. 
0,.,:,i-  l:...,  .!  .(/,  at  .3  C.  W.  B.  105  C.  B.,  these  passages 
i,ri'  r.l'rr'd  t<>,  rightly,  as  limiting  the  widow's  power  of 
di-P'oHion,  but  what  is  taid  in  tho  same  case  of  the 
<!>><  iriii'-t  of  tho  Mitaksharil  as  to  tho  constituents  of 
'■  SiiMli,in''  i-i  partly  founded  on  a  mistake,  and  afibrda 
II"  u-it'ul  guiiknco.  It  is  said  that  "property  devolT- 
iiip  by  inheritance  on  a  woman  is  not  her  Strldban  in 
til 
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the  sense  in  which  that  word  is  used  by  Mann."  The 
question  was  rather  "  what  is  the  extent  of  a  widow's  power 
over  the  dififerent  parts  of  the  Stridhan  according^  to  tlieir 
Bourcesi  under  the  law  of  the  Mit&kshara  ?  Farther  bUf  an 
apparent  contradiction  is  relied  on  as  impairing  the  force  of 
the  explanation  in  Mitakshara)  Ch.  II.,  Sec.  11  (Stokes 
H.  L.  B.  458),  but  the  contradictory  passage  quoted  as  from 
the  Mitakshara  in  2  Str.  H.  L.  253  is  really  taken  from  Cole- 
brooke's  translation  of  the  DayabhSga,  and  is  Sri  Krishna's 
Summary  of  the  doctrine  of  Jimutavuhana  {see  Coleb.,  Dftya* 
bhdga,  page  224,  Stokes  H.  L.  B.  352),  which  differs  entirely 
from  that  of  the  Jlitakshara  on  this  point.  The  want  of 
cases  resting  on  Vijuanej^vara's  interpretation  of  *' Stridhan'* 
is  easily  accounted  for  by  the  circumstance  that  it  is  only 
rarely  that  any  practiciil  dilTercnce  arises,  whether  his  inter- 
pretation or  that  of  the  Bengal  School  be  adopted.  In  a 
subsequent  case,  that  of  Panrhannitd  Ojhah  ct  al  v.  Lahhan 
Mt'sscr  d  aJ,  3  C.  W.  11.,  HI  C.  11.,  it  is  said  that  "  the  text 
clearly  conliue.s  ^  St ridhanMo  be  some  sort  of  special  sepa- 
rate property/'  which,  as  has  been  shown,  is  directly  the 
reverse  of  X'ijiicUU'svara's  moaning.  If  any  doubt  be  felt  on 
this  point,  it  may  bo  ronioved  by  arofc'rence  to  Colebrooke'a 
notes  on  paras.  2  and  3  of  Section  11,  which  sliow  conclusively 
that  he  understood  the  text,  and  that  the  Native  commen- 
tator Balanibhatta  understood  ic  in  precisely  the  same  sense 
as  that  here  assigned  to  it.  Tiie  judgment  goes  on  to 
support  the  restrictive  interpretatii.)n  of  **  StrMhan'*  by  the 
analogy  of  tlie  Bengal  law,  and  it  is  said  "  the  separate  pro- 
perty of  ladles  of  rank  in  this  C'Hiutry  very  often  devolves 

on     their    successors    by    inheritance All   such 

would  bo  *  Stridhan'."  But  il  the  text  of  the  Mitakshara  is 
to  be  deserted  it  is  of  importance  to  observe  that '' Stridhan 

which  has  once  devolved ceases  to  bo  ranked 

as  such"  (1  Macn.  ILL.  3S),so  that  the  supposed  application 
of  the  term  "inheritance"  fails  (//).     In  the  recent  case  of 

(a)  SeeSriiirifh  Otnjnpndhyi  v.  Strbturinf/nla  I)pht\  2  Bcng.   L-  R.   144 
A   J  C  DHvakrtma  Sangraha.  Ch.  H.,  .Sec.  3.  p.  G  (Stokes  II.L.B.  493). 
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Bhu(jwa7iJeen  DoobeyY,MynaBa€ey9Ca\C'W.  R.  23  P.  C, 
S.C.,  11  M.  I.  A.  514,  the  Privy  Coancil  have  laid  dowD  that 
neither  inoveablo  nor  immoveable  property  inherited  by  a 
widow  from  her  husband  ia  ^'  Stridhan/^  All  that  it  was  neces- 
sary  to  decide  for  the  purposes  of  the  case  was  that  neither 
class  of  property  was  alienable  by  the  widow.  Their  Lord- 
sliips  appear  to  have  considered  that  they  could  not  hold  this 
without  saying  that  such  property  was  not  **Str!dhan  :'*  and 
taking  "  Stridhan^'  in  tho  limited  sense  of  the  Bengal  School 
this  would  be  so,  but  not,  it  is  submitted,  if  the  word  be  taken 
in  the  wider  sense  which  Vijn^nesvara  contends  for  (a).  In 
the  same  judgment  it  is  said  that  the  mention  of  tho  hus- 
band as  an  heir  (failing  descendants)  in  Mit.,  Ch.II.,  Sec.  11, 
para.  25  (Stokes  II.  L.  B.  435)  is  an  argument  to  show  that 
by  "  propc^rty  accpiired  by  inheritance"  in  para.  II.  no  more 
can  hive  been  meant  than  property  so  acquired  during  the 
husl):\n'rs  life.  But  to  this  there  are  two  objections — first, 
that  Vijiianesvara  expressly  argues  against  any  narrowing  of 

(r/   .sv^  Coh  b.  Di;..,  IJk.  v.,  T.  477.     In  Mit.,  Ch.  II.,  Sec  11.  pnrm.  8, 

Viji'iinu  .>vam  s;iy*.  "  a  woman's  projwrty  (Strulhan)  has  been  thus  dcscrib- 

oil,"  i  ^  .  (para.  2 'i  so  as  to  include  property  acquired  by  inheritaDce.     The 

Ma\aklia,  Cii.  IV  ,  Sir.  ?,  p.i   4  , Stokes  II.  L.  B.  84).   cites  K&tv&vana 

n.r:iinNt  \v.i>tf  \n  a  wnlow.     Tiie  same   precept    rany  perhaps    l)e  made  a 

^rouiid  for  tlie  I'nvy  (!.>uiK>ir8  decision  that  the   limitations  on  disposal 

lire  uiMparaUlc  from  n  \\iilo\v*»  estate.     In   the  recent  case  of  H'idow  of 

Shu  d  -r  S<ih  ti  v.  Hijih  K'/shi  Vershtul,  L.  R.  4  In.  A.,  at  page  208,  the 

Jihlu-ial  Committee  refii<M:d  to  limit  a  viidow*s  estate  tea  life-interest,  but 

htill   more   neeiuly   their    Lordships  have  said   **   It   ii  unnecessary  to 

tKtermiiie    uhether     immoveable    projR*rty   acquired     by    a   iioman   bjr 

ii.]h  riiaiiee  i:i  '  woman's    property.'     It  has  been   decided  that  a  woman 

ea mot.  even   acconIiri<;  to  the  Mitakshant,  alienate  immoveable  property 

inherited   from    Inr    hnvhand,  and   that   after   her  death  it   descends  to 

the  heiiH  of  her  hnshand  and  not  to  her  heirs,  Musst.  Thakoor  Deykte  r. 

Hni  B'lluk  Hnm,  \  1  M.  I    \    17:»."  IV  C,  in  Brij  Imdur  Bikodmr  Sitirk  ? . 

Hfinr"   Jnnki  KaT,  decided  2Mi  November  IH77.     The  mother  is  pro- 

nonneed  entitled  to  an  e(|ual  share  with  her   font   if  partition   it  made 

( iiher  durin;;  her  hnOiand's  life  or  after   his  death,  Mit.,  Ch.  !.,   Sec.  jT, 

p    1     Si,keHlI    L    15.397);    Ch.    II..  Sec.  1,  p.   31  (Ui:i.  436).     The 

lattrr  pa>«a<;e  emphatically  denies  that  what  a  widow  takcf  b  a  mere  tub- 

Mvtcnce 
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the  etymological  sense  of  Strldhan;  and  secondly^  Hhat,  in 
treating  of  the  whole  subject  of  the  inheritance  to  a  woman's 
property,  it  was  necessary  to  include  those  cases  which 
would,  from  their  nature,  prevent  the  existence  of  one  or 
more  particular  species  of  the  genus  '*  Strldhan.''  No  one 
would  contend  from  the  mention  of  the  parents  as  a  man's  hein 
(Ch.  III.,  Sec.  1,  para.  2  (a) ;  Sec.  3  (6))  that  the  rales  of  in- 
heritance to  a  male's  property  apply  only  to  property  acquired 
during  the  parcntsMivos.  But  what  it  appears  ought  to  be 
conclusive  of  the  question  to  one  who  bears  the  whole  of  the 
Mitukshura  on  Inheritance  in  recollection  is  this,  that  in  Ch. 
II.,  Sec.  1,  Vijuaneisvara  arrives  by  a  long  and  elaborate  arga- 
ment  at  the  conclusion  (para.  31i)  that  '^  a  wedded  wife 
being  chaste  takes  the  whole  estate  of  a  man  who,  being 
separated  from  his  co-heirs  and  not  subsequently  reunited 
with  them,  dius  leaving  no  male  issue,''  and  that  after  thos 
vesting  her  witli  the  itV/o/e  osfdtc  ho  provides  no  rule  what- 
ever for  its  further  duvohition,  unless  it  be  identified  with  her 
Strldhan,  as  snbsofiuuutly  deiinod  by  him.  It  is  not  to  be 
supposed  that  he  would  leave  this  important  matter  unpro- 
vided for :  it  is  almost  inconceivable  that  he  should  not  have 
seen  that  Section  1 1 ,  paras.  1 — \r{'')^  must,  following  Section  1,- 
lead  to  the  idea  that  ])roperty  inherited  from  a  husband  was 
meant  to  be  included  in  Strldhan,  or  that  if  this  really  was 
not  his  meaning,  he  shcnild  not  have  guarded  his  readers 
agaiubt  an  error  into  which  thoy  must  necessarily  fall.  So 
also  as  to  property  inherited  by  a  daughter,  no  rule  except 
as  to  Stridhan  is  provided. 

It  is  satisfactory,  considering  the  hold  that  the  doctrine 
which  we  are  con^^idering  has  obtained  on  the  Courts,  that 
the  practical  results  of  these  different  views  of  the  com* 
prehension  of  the  term  Stridhan  difier  much  less  than  the 
theories  from  which  they  Kpring.  A  widow,  according  to 
the  ilitakshara,  "  takes   the   whole  estate*'  of  a  separated 


(n)  Stokes  H.  L.B.  427.435>. 
{6)/W..  441  .tc. 
{c\  Ihid,,  45Mn6. 
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coparcener;  but  having  taken  it  she  may  still  be  under 
restrictions  as  to  its  employment,  just  as  a  male  proprietor 
is  iu  tho  case  of  ancestral  property  in  which  others  are 
interested  (a).  The  Maytlkha,  quoting  N&rada  (Ch.  IV., 
Sec.  10,  para.  9,  Stokes  H.  L.  B.  100),  says  that  oven  over 
what  was  expressly  bestowed  upon  her  by  her  husband,  the 
widow's  power  is  restricted  in  the  case  of  immoveable  pro- 
perty (/>).  "  She  may  consume  (such  a  gift)  as  she  pleases 
after  his  death,  or  give  it  away,  excepting  immoveable  pro- 
perty/' The  same  restriction  applies  a  fortiori  to  land 
inherited  from  her  husband  without  any  express  gift ;  but 
this  restriction  is  not  inconsistent  with  tho  Uindii  lawyers' 
notions  of  proprietorship.  "  Neither  father  nor  grandfather 
(is  master)  of  tho  whole  immoveable  estate''  (Mit.  Ch.  L, 
Sec.  1,  i)a.  21,  23,  Stokes  H.  L.  B.  374).  He  is  "subject  to 
the  control  of  his  sons  and  the  rest  in  regard  to  tho  move- 

{n\  See  the  caso  o(  Brij.    Jndur  Bahadur  Sifif^h   v.   Ranee  Janki  Koer, 
quotid  above;   Vijiarangam  et  at  v.  Lakshman  ct  alt  8  Bom.  II.  C.  R.  244. 
().  ('.  J.     Slie  cannot  alien  immoveables  j»iven  to   her  by   her  husband, 
Kotnrhnsnpa  v.  Chantcrova^  10  Bom.  II.  C.  R.  403.    But  a  wife  in  Bengal 
has  thin  puwrr  over  immoveables  which  she  has  purchased  out  of  her  leparmte 
fumls,  Lurhmun  Chuuder  Geer  Gossain  et  at  v.    Kalli  Chum  Singh  et  al, 
VJ  i\  W    It.  2i)2.  r.  C.    The  wife,  however,  according  to  Macn.  11.  L.  40, 
on  uhoni  their  Lonl^hipn  rely,  is  subject  to  her  husband's  control,  even  as 
t )  her  Stritlhan.     \  uidow  turning;  her  moveable  Stridhan  into  immove- 
nhh'  property  can  <lisposc  of  the  latter  by  will,   Venkata  Rama   Rau  r. 
I'cnkntn  Suriyn  Ran  et  al.   In.  L.    R.  1  Mad.    281.     Colebrookc   (2  Str. 
11    L.  lO.i)  says  the  descent  from  the  widow  is  regulated  by  the  text   of 
Bfihaspati,  Bk.  V  ,  T.  5 1:< (misquoted  asT.  4i:i)of  Colcb.  Dig.     Thit  the 
V>av   .\Iay.,('hap.lV..Sec.l0.pa.30^StokcsII.L.  B.  106)  applies  to  the 
»p<(*ial  Strhlhan  only,  in  the  case  of  a  failure  of  the  nearer  beirs  proTided 
li\  jiara.  1^,  i.  e.,  the  hu^iband  in  case  of  an  approved  marriage  and  the 
par«  iits  in  otlier  ca«e<,  though  apparently  before  the  Sapindas  of  either. 
The  M  It.  Chap   II..  Sec.  11.  i>a.  11  (^Stokes  II.  L.  B.  460)  merely  allows 
the  .<^a))ii.<hi<t  of  husband  or  parents  to  succeed.     In  this  case  Colebrooke 
nuivt  ha\e  intended  to  state  the  law  of  the  Smfiti  Chandrik&  andM&dha?iya, 
not  (»t'  the  Mitakshara.      See  Smriti  ChandrikA,  Chap.  IX.,  Sec.  3,  pa.  36. 
h    Property  consists  not  in  the  right  of  alienating  at  pleasure,  Coleb. 
Diu'.,  Hk.  v.,  T.  2  t'omro.    Dependence  does  not  imply  defect  of  owner- 
ship. Ihid  ,  Bk   II  ,  Ch.  IV  ,  T.  17  Comm. 
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able  estate^''  Ibid.,  para.  27.  Womeiij  though  to  be  bonoorad 
(Coleb.  Dig.^  Bk.  IV.^  T.  43^)  are  in  no  case  to  be  indepen- 
dent^ Ibid,,  T.  67  (a).  A  husband  can  in  emergencies  make 
use  of  their  '*  Stridhau,"  (Vyav.May.,Chap.,IV-,  Sec.  1,  pan. 
10,  Stokes  H.  L.  B.  45;  Mit.  Chap.  IL,  Sec.  11,  para.  31, 
Ibid.,  465) ;  and  Yijn^nesyara^  (Mit.^Chap.U.^  Sec.l,  para.  2S, 
Ibid,,  436),  while  insisting  on  women's  capacity  to  inherit 
admits  apparently  with  Ntlrada  that  they  have  "  no  right  to 
independence^'  (b),  no  rights  as  the  rule  maybe  construed, 
to  dispose  at  pleasure  of  property  though  their  own,  and 
therefore  included  in '^Stridhan''  by  the  MitdksharA.,  except 
that  over  which  unlimited  power  is  conferred  by  express  texts, 
or  as  to  which  the  texts  do  not  imply  the  existence  of  fur- 
ther interests  that  reriuire  to  be  guarded(c).  The  texts  seem 
to  intend  a  limitation  of  the  widow's  power  over  property 
inherited  from  the  husband,  aud  on  this  principle  the  deci* 
sion  of  the  Privy  Council  is  to  bo  supported,  as  unquestion- 
ably sound,  though  the  property  to  which  it  related  was 
really  Strullmii  ('/). 

As  to  what  follows  on  the  widow's  death  her  inheritance 
implies  that  slio  had  no  son ;  and  if  she  have  a  daughter^  that 
daui^liter  succeeds  ecjually  whether  the  property  be  regarded 
as  "  Stridhan"  or  not.  If  she  have  no  daughter,  tho  pecu* 
liar  doctrine  of  the  Mitakshara  as  to  the  devolution  of  the 
estate  {sec  above  page  221-)  which  prevents,  in  all  ordinary 

(a)  6Ve  niso  T.  ]'A  ;  but  compare  the  tliffereut  trniiHlations  at  NArada, 
Vivsidupaila  13,  Diuahliajja,  SI.  1:8  in  the  Appx.  See  also  Mit.  Ch.,  If., 
Sec.  l,p.2:).  (Stokes  II.  L.  IJ.  4:i5\ 

(&)  So  Yujri.  I.,  85.  "These  nml  the  like  (pnssaj^s  after  citing  one 
from  DcvaIu)  thou<;h  they  prove  a  waat  of  in(le|)eudeacc  do  not  prove  a 
want  of  property.'*  Viradraja,  p.  (J. 

(c)  **  The  AJitakshnra  is  liU^nt  on  the  power  of  women  to  alienate 
their  pociilinr  pro])erty."  Sutherland,  at  2  Str.  II.  L.  4.^0,  as  cit«d  1  Mad. 
II.  C  U.  8S  {Deo  dem  KuUammal  ?.  Kuppu  Pillai), 

{d)  A  gift  by  a  wiilow  to  her  diiughter*s  son  was  held  valid  as  agmioit 
the  heirs  of  her  husband'A  ceustin  wliosc  share  before  the  husband's  decease 
bad  been  sold  in  execution,  Gokul  Sinffh  et  al  v.  Bhola  Singh,  Agra  S.  R. 
for  1860,  p.  2'2'2. 
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cases,  its  alienation  from  the  husband's  family,  appears  to 
be  a  complementary  or  compensatory  one  as  compared  with 
that  of  tlio  Mayilkha,  and  thus  to  confirm  the  view  here 
taken  of  Vij  u:\nes vara's  theory  of  the  Stridhan.  The  daugh- 
ter's daughter  may  inherit,  but,  on  the  other  hand,  the 
husband  and  his  family  are  made  heirs  of  property,  which 
according  to  tho  MayAkha  &c.,  would  be  taken  by  the 
family  of  the  deceased  wife  or  widow  (a). 


Note  B. — On  the  Judgment  of  the  Madras  High  Court  in  the 
Appeal  Case,  Srngamahiffhajnnl  y,  Valaguda  Mudali, 
No.  o05  of  18GG,  3  Mad.  H.  C.  R.  312. 

1.  The  points  involved  in  this  judgment,  which  have  a 
ppecial  interest  fur  tho  lawyer  in  Western  India,  are  :  — 

(ii)  Tho  fact  that  the  Madras  High  Court  discredits  the 
opinicm  of  the  author  of  the  Mitakshani,  that  property  inhe- 
rited l)v  a  woman  is  Stridlian,  or  at  all  events  descends  to 
her  daughters  and  other  heirs,  as  other  particular  kinds  of 
Stn(ihan  are  generally  held  to  do. 

(//)  'J'he  fact  that  tho  Madras  High  Court  holds  that, 
Vij Manes vara\^  opinion  having  no  weight,  property  inherit- 
ed by  a  woman  from  her  own  family  must  bo  inherited  by  her 
bl<M.>d-relations. 

2.  As  regards  the  first  point,  tho  Court  asserts: — 

( /)  Tliat  \'ijnanesvara's  opinion  stands  opposed  to  that  of 
all  the  other  Hindu  lawyers; 

(/')     That    he   has  given  a   too   extensive  and  improper 


{n  i  e.  if  tho  marrlajre  was  according  to  one  of  the  tpproTC*!  formt, 
Musst.  Thakoor  Deyhte  T.  Rui  Baluk  Ram  et  ai,  1 1  M.  I.  A.  139.  In  the 
jrn  at  vusi'  of  Kntnma  Natrhvtr  v.  the  Rojtik  of  Skirat;Miipa  (9  M.  I.  A. 
.'•i:<i.  t)io  i>HtHti'  of  u  /iiniiuilar  was  atljutli^d  to  belong  to  the  daughter 
(T  I  lie  (liro]i«^(d  owner  in  preference  to  hii  nephew,  and  it  thus  "patted 
fruin  tilt'  hi  ir  of  Miittu  Vadupi,**  who  fathnfCt  the  wife  and  daughter  were 
pn)iK)muid  the  next  heir?,  though  the  heirt  of  the  latt  male  owner 
niUHt  i>till  liavc  had  an  intcrett,  and  according  to  the  doctrine  ofreTertioD, 
ought  to  have  furcecdcd  on  their  death.  See  Perituami  •t  ai  ?.  The 
Rfpr^srntahret  of  S^iuffoi  Tevar,  P.  C,  decided  llhh  February  1878. 
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interpretation  to  the  word  kdi, '  and  other/  whicb  oconn  in 
Yajnavalkya's  text ;  and 

(c)  That  either  his  opinion  must  be  rejected,  or  that  we 
must  understand  that  though  Yijn&nesvara  calls  all  separata 
acquisitions  of  a  woman  Strtdhan^  he  nerertheleas  does  not 
mean  to  say  that  all  kinds  of  Strldhan  descend  in  the  aama 
manner. 

8.  As  regards  the  suggestion  that  Vijn&nesvara  aboold 
have  intended  the  rules  given^  Mit.^  Ch.  11.  |  Sec.  11,  paraa. 
9  sqq.^  Stokes  H.  L.  B.  460,  to  apply  to  some  kinds  only  of 
that  property  classed  by  him  as  Stridhan,  its  inadmisBibilitj 
becomes  clcar^  it  is  submitted^  if  the  beginning  of  para.  8  is 
kept  in  mind.  Vijnanesvara  says,  para.  8: — "  A  woman's 
property  has  been  thus  described.  The  author  next  pro- 
pounds the  distribution  of  it*'  [or  more  literally  "  of  that"'}. 
It  evidently  goes  against  all  rules  of  interpretation  to  aap* 
pose  that  the  word  ^that'  or  *  it '  refers  to  a  part  only  of  the 
subject  previously  defined. 

4.  As  regards  the  charge  brought  against  VijiUlnesvara^ 
that  he  interpreted  improperly  and  too  widely  Yajiiavalkya'a 
expression  &di,  '  and  other/  by  substituting  "  and  (any) 
other  [iicimvate  arfiuisitiuhY'  for  *^  and  other  acquisitions  of  the 
same  kind/'  it  would,  on  further  consideration,  seem  just  as 
little  tenable  as  the  alternative  interpretation  of  Vijiiane- 
Bvara's  words  rejected  above.  Yaj naval kya's  term&di,  'and 
other/  would  according  to  the  common  use  of  the  HindA 
scientific  writin^^fs  (i,  o.,  SAtras,  Smritis,  and  otljer  Institutes) 
admit,  if  taken  by  itself  and  irrespectively  of  other  passages, 
of  several  interpretations. 

It  might  mean  : — 

(a)  and  other  [in'oprriy  of  the  samty  A*?'>k7), 

{h)  and  other  (hinds  of  propcrtij  mndiunpd  previously  m 
this  work  nr  Inj  other  Jairi/t  rs), 

(e)  and  other  {kinds  of  property  eommonly  known  to  6a 
Stridhan), 

(iJ)  and  {(inii)  other  {srparate  arquisitiou). 

The  authors  of  the  Institutes   of  Ilindii   Law   (Ssstras) 
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aim  chiefly  at  brevity,  because  their  compositions  were  in- 
tended to  be  learnt  by  heart,  and  they  very  frequently  sacri- 
fice clearness  to  brevity.  For  thoy  considered  clearness  of 
less  value,  because  their  works  were  only  composed  in  order 
to  be  taught  in  the  Brahminical  schools  or  ch&ra^as,  and  were 
copiously  explained  by  the  masters,  who  had  received  the 
meaning' of  the  manuals,  either  immediately  or  mediately, 
from  the  authors  themselves.  In  order  to  attain  this  much* 
desired  brevity,  they  particularly  gave  to  small  words  like 
a<U,  *  and  other,'  iti,  *  thus/  cha,  *  and,'  a  pregnant  mean- 
ing. It  ref[uires  a  close  and  attentive  study  of  each  SsLstra 
in  order  to  be  able  to  decide  whether  the  Hindft  commenta- 
tors jire  right  (^r  wrong  in  their  explanation  of  such  words, 
and  in  tlu;  consideration  of  such  questions  it  should  always 
be  borne  in  mind  that  a  good  many  interpretations  found  in 
our  written  commentaries  were  taught  by  the  old  authors 
and  their  successors  in  the  schools. 

These  remarks  will  show  on  how  dangerous  a  ground 
th()>e  tread  who,  without  very  strong  reasons,  forsake  the 
manner  of  interprebition  adopted  by  Hind  ft  commentators, 
esp'^ciilly  in  the  case  of  men  who  enjoy  so  general  a  reputation 
for  l<\irninfr  in  the  Sastras  as  Vijfiilnesvai'a  has  done  for  the 
list  f )nr  hundred  years. 

FortniiJitely,  however,  wo  are  not  dependent  on  this  gene- 
ral tr.iin  of  rei^oning  for  the  vindication  of  Vijnanesvara's 
explanation  of  the  words 'and  other/  Vijnanesvara  could 
only  explain  ' (ilf,*  as  ho  does,  by  'and  (a/iy)  other'  (sepa- 

raft'  rr /* Y f MX ////>;/)  j 

(fi)  l^eeause  Yajnavalkya  had  declared  (Mit.,  Ch.  L, 
Sec.  3,  para.  H  sq(j,  Stokes  H,  L.  B.  383)  that  daughters 
inherit  the  Stridhan  of  their  mothers. 

(/')  Because  Yajilavalkya  had  declared  (Mit,  Ch.  II., 
Sec.  1,  Stokes  II.  L.  B.  427)  that  widows  inherit  the 
estate  of  a  separated  husband  who  dies  without  heirs  in  the 
male  lino,  and  Vijn&nesvara  had  shown  that  such  an  estate 
becomes  the  property  of  such  widows  (see  particularly  ibidem, 
para,  39). 
62 
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(c)  Because  Yijiiavalkya  had  declared  (Mit.^  Gh*  IL^ 
Sec.  2,  paras.  1 — 4,  Stokes  H.  L.  B.  440)  that  a  daughter 
inherits  the  estate  of  her  father  on  failore  of  a  widow. 

{d)  Because  Ydjnavalkya  had  declared  (Mit.,  Gh.  IL^ 
Sec.  3^  Stokes  H.  L.  B.  441)  that  a  mother  inheiitB  tha 
estate  of  a  separated  predeceased  son,  on  failare  of  wivaSp 
daughters,  and  daughters'  sons. 

(e)  Because  Yajiiavalkya  had  declared  (Mit.,  Ch.  II., 
Sec.  5,  Stokes  H.  L.  B.  446)  that  a  paternal  grandmother 
and  other  female  relations  likewise  are  capable  of  inheritiog 
the  estate  of  a  predeceased  grandson,  &c.  As  all  these 
passages  precede  the  defiuition  of  the  term  Stridhan,  it  is 
clear  that  the  term  dtJi,  '  and  other,  '  used  in  the  latter, 
must  have  reference  to  them,  and  that  it  most  be  intended 
to  include  all  the  property  inherited  by  a  woman  under  the 
above  passages. 

If  VijiViuesvara  includes  in  the  meaning  of  4di  also 
other  separate  acquisitions  by  seizure,  finding,  Ac.,  that 
seems  to  have  been  done  on  account  of  the  diversity  of  the 
opinions  of  the  older  Smritis  on  tho  subject  of  Strtdhan. 
For  it  is  the  principle  of  Ilindd  lawyers,  in  case  the  Smritis 
vary  in  the  enumeration  of  particular  objects  to  bo  classed 
under  one  head,  to  admit  all  the  objects  enumerated  by  all 
the  iSm-itis,  in  orJer  to  maintain  their  Ekavdkyatd,  or  'gene- 
r.il  hsuirionv. 

Vijn'mo-v.ira's  reasoning  seems  to  have  been  this: 
"  Inherited  property  must  be  included  by  the  word  *  ddi,' 
and  as  roj^ar^ls  other  kinds  of  gains  the  Smritis  give  so 
i.iany  dilVin-ent  stattMnents,  that  it  is  as  well  to  include  '  any 
kind  of  scpirate  acquisition/  and  to  apply  the  general  rale. 
II'  tin)  literal  sunse  be  admissible  a  technical  acceptation 
(of  a  w<.:*<l)  is  improper."  (Mit.,  Ch.  II.,  Sec.  11,  panu  S, 
Stokes  II.  L.  n.  450). 

In  this  (h'tinition  of  the  word  Stridhan,  Vijn&Qesvara 
does  mtf  stand  alone.  It  is  upheld  by  his  commentatorSt 
Vis ve> vara  and  Ijikslimidevi  i3alambhatta,  and  amongst 
lawytM's  of  authority  in  Bombay,  by   Ntlakantha   (Mayukha) 
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and  Mitrami^ra  (ViramitrodftTa).  All  of  tliem  declare 
that  any  separate  acqaisitioD  of  a  womaa  is  Strtdhan,  i^., 
property  primarily  intended  aa  a  proTision  for  Herself^  and 
for  her  daughtera,  which  can  only  be  used  by  her  husband 
uiidor  certain  peculiar  circumstances,  which  cannot  be  taken 
from  her  at  a  division  of  the  family  estate,  and  orer  which 
she  lias  a  right  of  disposal  onder  certain  restrictions. 

5.  But  as  regnrda  the  descent  of  such  property,  that 
question  is  not  decided  uniformly,  eren  by  the  lawyers  of 
Wcatorn  India.  Hero  Vijndaesrsrs  and  his  commentators 
staud  alone  in  allowing  the  whole  of  it  to  descend  in  one 
manner,  while  even  the  Virimitrodaya  deviatce  slightly 
from  them  in  its  rules  regarding  the  inheritance  to  a  woman 
leaving  issuo,  and  entirely  in  regard  to  remoter  heirs. 

This  is  also  the  point  of  doctrine  which  seems  to  have 
been  particularly  objectionable  to  the  Madras  High  Court, 
but  especially  the  circumstance  that,  according  to  Vijii^Qe- 
svnra,  property  inherited  by  a  widow  from  her  predeceased 
husband  descends  to  her  heirs,  and  not  to  kU. 

In  order,  howerer,  to  estimate  VijS&aesTara'a  position 
correctly,  it  must  be  understood  that  the  other  schools  of 
Inn-  do  not  oppose  him  in  a  close  phalanx.  There  is  nearly 
AS  much  diCTLTcnco  between  the  doctrines  of  the  Bengalis 
and  tlioHo  of  the  Southerners,  between  those  of  the  Benga- 
li!! and  Southerners  and  those  of  the  Benares  school,  aa 
bctw(K>n  all  nf  them  and  VijiUnesTara.  The  question  as  to 
the  descent  of  Strtdhan  is,  as  Kamalikara  says,  one  for 
which  the  kwyers  have  a  "  general  sorimmsge,"  and  there 
aro  hardly,  even  in  any  one  school,  two  aothorities  who  fallj 
agree  with  each  other.  The  reason  for  snch  dirersi^  of 
cpinioQs  liCH  partly  in  this,  that  the  old  legislators  beld  nrj 
conflicting  opinions  regarding  Stridhan  and  its  descent, 
and  partly  in  this  that  the  modem  aathors,  who  consider  it 
their  duty  to  reconcile  with  each  other  all  the  opinions  of 
the  ancient  Rmfitis,  twist  and  tnm  them  in  Tarioaa  ways, 
facli  according  to  bis  indiridnal  inoliaatwa — a  proceeding 
which  is  mncb  facilitated  by  Uw  brief  Mid  enigmatio  Ian- 
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guage  of  the  ancients.  An  example  will  make  tins  deuw 
The  Bengal,  Madras,  and  Benares  schoolB-steto  noaiiiiiioaify 
that  the  estate  of  a  married  female  mast  be  divided  ielD 
(1)  Yautuka  (a),  (2)  Ayautuka  (regarding  the  <^fffinitiim  of 
which  terms  they  diifer),  and  that  each  of  these  two  dinnoai 
descends  in  a  peculiar  manner,  bat  the  order  of  heirs  varies  ia 
each  School.  The  May  ukha,  on  the  other  hand,  m^Ves  thiss 
divisions — (1 )  Yautuka,  (2)  Ayautaka  p&ribhiahika,  and  (S) 
Apflribhashika  (property  obtained  by  inheritance,  laboai^ 
&c.),  and  assif^ns  each  kind  to  a  particular  line  of  hsiis. 
Vijfianesvara  and  his  adherents,  finally^  make  no  siidi  jit- 
tinctions,  but  teach  that  all  Stridhan  descends  in  the  same 
manner.  How  does  this  difference  arise  7  Simply  thos 
that  Vijuunesvaru  makes  Gautama  and  Ydjnavalkyai  who 
acknowledge  no  distinction  in  the  descent  of  Stridhan^  hit 
chief  authorities,  and  interprets  the  apparently  conflicting 
passages  of  other  Suiritis  through  them,  whilst  the  Bengal^ 
Madras,  and  Benares  lawyers  place  other  texts,  especially 
Manu  IX.,  ly2— 19t,  198,  at  the  head,  and  interpret  YAjw- 
valkya  and  G:uitaina  through  them.  Finally,  Ntlakanthft 
obtains  his  tliree  classes  of  iStrldhau  by  first  following 
Manu's  texts,  and  then  amending  them  by  a  novel  expla- 
nation of  Yajuavalkya  II.,  118. 

It  would  therefore  not  seem  advisable  to  upset  ViiJiAna. 
s varans  doctrine  on  account  of  the  numerical  strength  of  hia 
opponents  since  tlicy  do  not  agree  with  each  other,  and  their 
opinions  are  not  fuinided  on  a  better  system  of  interpretation 
of  the  old  authorities  than  that  employed  by  him. 

It  would  seem  ni«;re  suitable  to  seek  the  test  for  VijB&ne- 
svara's  doctrines  in  the  answers  to  tho  following  two  quea« 
tions  : — 

1.  Does  Vijiliinesvara's  doctrine  regarding  Stridhan  and 
its  descent  contain  a  self-consistent  system  ? 

2.  Does  tliis  sy>toni  agreowith  the  fundamental  principl 
of  lh(»  Hindu  Law  V 


{a,  Ri'pinlinj:  tlii*  nimnini;  of  this  term,  f^n  uhove,  ami  the  ViramitixK 
dftVft  (»ii  ^trullinn.  Sit.  '2,  paruii.  7  niu\  H. 
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Both  (juestions  can  be  acswered  in  the  offirmatiTe. 

(a)  As  regards  ViJnAneBTara'a  STBtenit  a  wife,.accordiDg 
to  his  opioion,  is  '  born  again'  in  the  family  of  her  hnabaod, 
and  becomes  a  sapinda-ralation  of  all  her  hnsbasd'a  blood- 
relutions.  Ou  account  of  the  forntatioa  of  these  new  tiea 
lier  connexion  with  her  blood-relationa,  thongb  not  sorered, 
is  considerably  weakened,  so  much  at  least  that  her  new 
relations  form  a  barrier  between  her  and  her  blood-relations. 
Tlii.i  appears  particularly  in  the  dnties  of  the  connexions  by 
marriafre  to  maintain  aod  protect  her,  and  to  provide  for  her 
obse<iuies  and  Sriddhas.  Farther,  all  separate  acqniiitions 
of  a  married  woman  form  aboard,  which  in  the  first  instance 
is  iuteadcd  to  provide  for  herself,  for  her  dangbters,  and 
their  offspring. 

Vijn&ae^^vnm's  rules  regarding  the  descent  of  BtridhaD 
arc  simply  and  rigorously  deduced  from  these  two  premisei. 
TLo  woman's  Strldhan  goes  first  to  her  danghters  and 
their  oHVpring,  a  preference  being  always  given  to  the  nn- 
provided  over  the  provided  for,  next  to  her  husband,  then 
to  liis  supiniliis,  and  finally  back  to  her  sapi^dos.  The  latter 
rule  is  not  f^iveu  explicitly  by  Vijnilnesvara,  bat  there  ap- 
pL'ai-a  to  bo  no  doubt  that  it  was  hts  doctrine. 

li  would  hardly  be  possible  to  find  a  simpler  or  more 
cuiiMiKlent  solution  for  so  intricate  a  problem  than  that  given 
by  VijiVinesvara. 

(/')  As  rc((ards  tho  second  question,  there  is  only  one 
HKixim  uf  tho  Hindu  law  with  which  Vijn&nesvara's  doctrine 
tni^lit  itt.-'-iii  to  como  into  collision.  It  might  be  asserted, 
iiikI  it  has  been  asserted,  that  under  Vijnilnearara's  mlea 
fiitnily  property  inherited  by  a  married  woman  from  malea 
wouM  be  uUoivei]  to  gu  out  of  the  &mily  to  be  diverted  from 
ilH  pruper  destination.  No  doubt  if  this  objection  were  well 
I'ouiiilt'd  it  wuuld  have  some  weight  against  VijnAnesvara's 
'luetrine:*,  itinco  tho  preservation  of  the  family  property  is  of 
iKiniinount  importance  for  the  Hindfl  lawyer. 

Itut,  tiiking  even  the  most  an&roarabla  case,  that  of  a 
n  idoiv  who  inhf  rita  the  estate  of  her  predeceased  hnsbaadf  a 


494 


NOTE    ON  A   MADRAS   CASB. 


[Afffl.  I. 


simple  comparison  of  the  two  lines  of  heirs 
the  succession  of  the  widows  will^  except  in  one 
divert  the  estate  from  the  family. 


Bhow  tllfti 

not 


It  will  descend  : — 

(a)    As  a  inale's  property. 

1.     To  daughter. 

2. 

8.     To  daughter's  son. 

4,  To  mother,  father, 
brothers,  brother's  son, 
grand- mother,  and 

other  sapindas. 


(b)     As  Stridhan, 

1.  To  daughter. 

2.  To  daughter's  daaghter. 

3.  To  daughter^B  son. 

4.  To  the  husband's  sa- 
pindas, t.  6;  to  the  same 
persons  as  under  a  4, 
according  to  the  degree 
of  their  nearness. 

The  only  case  in  which  Stridhan  inherited  from  a  hus- 
band would  leave  the  family  is  that  in  which  daaghters' 
daughters  would  take  it  in  preference  to  a  father  or  brother. 
But  it  onght  to  be  remembered  that  the  line  of  heirs  to  a  male 
allows  the  same  to  bo  done  in  the  cases  of  daughters  and 
daughters'  sons.  It  would  therefore  be  hardly  advisable  to 
press  this  point. 

6.  Finally,  even  though  it  should  be  held  that  the  Madras 
High  Court  has  justly  overthrown  Vijiianesvara's  opinion, 
its  decision  should  not,  it  is  submitted,  affect  the  law  of  this 
Presidency,  as  it  stands  in  contradiction  also  to  the  Maydkha, 
and  it  would  be  necessary  to  follow  the  latter  in  preference 
to  the  Bengal  law. 
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fix 


II. 

the  vtramitbodaya  op  mitramisra  on 

stbIdhan. 

[Trakslatiom]  . 

SECnON  I.— DEFINITION  AND  THE  VARIOUS  KINDS 

OF  STRTDHAN. 

1 .  Now,  in  order  to  declare  the  division  of  '  woman's 

property'    its    definition    will    be 

M«nu'«  enumeration  of     gj^en.    In  regard    to  that  Mann 

— L  ftoriHdiniesii  lest  num-      ^        /txti/vjv       t,  rm  «•« 

ber.  and  not  a  greaUr.  says  (IX.  194):—*'  That  which  was 

given  to  the  bride  before '  the  (nnp- 
tiul)  &rv,  or  in  the  marriage  procession,  and  what  has  been 
given  out  of  afiection ;  what  she  has  obtained  from  her  bro- 
thers, mother  or  father,  that  is  called  the  six-fold  property  of 
a  woman/*  The  word  six-fold  (is  used  in  the  above  text)  in 
order  to  deny  a  smaller  number,  but  not  in  order  to  restrict 
a  greater  uamber. 

2.  For  this  reason  the  Lord  of  Togis  (Y&jnavalkyat  uses 

in  the  verse  II.  14't)  : — '•  What  was 

criS  WjSR  «i     P''^^  to  awomanby  the  father,  the 
Visiinu.  mother,  the  husband,  or  a  brother, 

or  received  by  her  at  the  nuptial  fire, 
or  presented  to  her  on  her  husband's  marriage  to  another 
wifi>,  anil  the  rest,  is  denominated  '  a  woman's  property; '  '* 
the  wonls  ''  and  the  rest"  Vishnu,  also,  enumerates  more 
than  six  kinds  of  woman's  property.*  For  he  says  (XVII. 
18): — '^  That  which  has  been  given  tea  woman  by  her 
fathtTy  mother,  sons,  or  brothers,  that  which  she  has  re- 
e(>ived  before  the  nuptial  fire,  that  which  she  roceivea  on 


1.  Comp.  Mit.  Chap.  11.,  Sec.  11.  para.  4  (Stokes  H.  L.  B.  469). 

2.  Compare  Mit..  1.  c ,  parm.  1  [Ibid.  458):  and  HayAkba,  Ch.  IV., 
Sec.  1<).  para.  2  {lUd.  98).  The  annbcra  appended  to  the  lextsoC 
Vi»hnu,  N&rada»  Vaaitb^ha,  flairtama  refer  to  the  tianalatioin  givni  tnm 
t\)v%v  Smfitit  in  the  Appea«liE,  below. 
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supersession^  that  which  has  been  given  to  her  bj  her 
lions,  her  fee^  a  gift   subsequent,  are  called  '  wotnaa's  |no- 
perty.'  '* 

8.     Narada  says   (XIIL  8)  : — *^  What  was  given  before 

the  nuptial  fire,  what  was  presented 

N&riila'i  enuTneration  of      j^  ^j^^  i^^^j    procession,    her    hoe- 
SIX  iort«    of  btndban  to  5  ' 

be  interpreted  like  Manu's.      band  s    donation,     and    what    hai 

been  given  by  her  brother,  mother, 

or  father,  are  termed  the  six-fold   property  of  a  woman." 

(Here  the  statement)  that  (a  woman's  property)  is  of 

kinds  must  be  explained  in  the  same  manner  as  in  the 

sage  of  ilanu  (quoted  above,  para.  1). 

4.  And  the  word  '  Stridhan,'  a  woman's  property,  is  (to 

be    understood)    according    to    its 

.  tSZu.rpS„"  ""*     -ty-ology  (to  mean)  '  any  proper*, 

owned  by  a  woman.*  But  its 
(meaning)  is  not  restricted  by  any  technical  definition.  For 
if  (it  is)  admissible  (to  take  a  term  in  its)  etymological 
sense,  it  is  improper  (to  explain  it  by)  a  technical  definition. 
For  this  reason  the  Lord  of  Yogis  (Yajiiavalkya)  has  nsed 
the  word  (ildi),  '  and  the  rest/  in  order  to  include  property 
(acquired)  by  any  of  the  common  means  of  acquisition,  inhe- 
ritance, purchase,  and  the  rest  (mentioned  by  Gautama). 

5.  But  if  this  (explanation   of  the   word   Strtdhan)    ia 

(accepted),  is  it  not   improper  that 
An    objection    to    the     (certain   acquisitions,)     are   denied 

etymological  mtrrpretation       ,.     ,,      ,        i       i    \  i.     l      ca^ji.       « 

o/thc  term  StrMhau.  (^  the  law  books)  to  be  btridhan? 

For,  under   that    (explanation)    no 


3.  Comp.  DuyabluV'n.Clmp.  IV..  Sec.  1,  para.  4(StokeiH.  L.  B.236). 

4.  Compare  ilit..  Chap.  II.,  Sec.  11,  paras.  3  and  2  (Ibid.,  410.411). 
Gautama's  pastta^e  may  be  read  at  length,  Mit.,  Chap.  I.,  parts.  8  And  11^ 
(Ibid.,  366.  370).  Compare  with  this  para,  the  (liscussion  in  Bk.  I.. 
Introfl.  p.  66. 

5.  Compare  Mayi^kha,  Chap.  IV.,  Sec.  10,  para.  6  (Ibid.  99). 
The  passage  of  KAtyAynna  is  however  wrongly  translated  by  Mr. 
Borradaile.  Dedgn  (menns)  intent,  kc.  This  translation  it  baaed  on  a 
rorrection  of  the  Ssn^krit  text.     See  the  first  Edition  of  this  work. ' 
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acquisition  mado  by  a  woman  coald  be  declared  not  to  be 
'  woman's  property/  becantie  such  a  statement  wonld  stand 
ill  direct  contradiction  to  the  (definition  admitted).  (Bat) 
Katyiiyana  states  to  this  effect^ — '*  Whatever  has  been 
given  to  women  under  certain  conditions  or  with  a  certain 
design,  by  their  father^  brother,  or  their  husband,  all  that 
is  declared  not  to  be  '  woman's  property.' "  Condition  is 
a  restriction  such  as  "  Thou  must  wear  these  ornaments,  or 
other  (property)  which  hare  been  given  to  thee,  at  festivals 
and  the  like  (occasions)  only,  not  at  any  other  time."  That 
which  hiis  been  given,  after  such  (a  restriction  has  been 
made),  is  said  to  have  been  given  under  conditions.  Design  '  ^ 
(means)  the  intent  to  defraud  one's  coparceners,  (0.  g,  if  a 
person  say  at  a  division)  ''  This  property  I  have  given  to 
my  daughter,  how  can  it  be  divided  V* 

C.     The  same  writer  (K&ty&yana)  declares  also  that  pro- 
perty which  has  been  gained  by 

jccUof  "*'**'''''  ""^  '^  ""^     mechanical  arts,  or  which  has  been 

received  through  affection  from  her 
female  friends  and  others  (strangers,)*  is  not  the  property 
of  the  woman  (who  obtained  it)  saying  : — *'  Bat  that, 
which  has  been  gained  by  mechanical  arts,  or  which  hat 
been  received  out  of  affection  from  strangers,  the  hnsband 
possesses  dominion  over  that.  But  the  rest  is  declared  to 
be  '  the  woman's  separate  property.'"  If  the  term 
'  woman's  property '  be  taken  in  a  technical  acceptation, 
then  (presents  from  friends)  cannot  be  *  the  woman's  pro* 
perty,'  because  they  have  been  given  by  other  persons  than 
a  brother  or  those  others  (enumerated  above,  parts.  1  and 
:5).  Therefore  property  only  which  is  different  from  snob, 
( i>.  that  only)  which  has  been  given  by  the  fiither  or  tlw 
other  (relations  enumerated  by  Mann)  and  whioh it  differeni 
from  gains  by  mechanical  arts  and  the  like  (can  be  called) 
*  a  womau'ti  property.* 


6    Compare  Msy.,  1.  c.»  para  7  (Stokes  H.  L.  B.  100}. 
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7«    If  (you  argue  in  this  manner  for)  the  technical  aocqH 

tation  of  the  word  *  StrtdhaDf'  I  an* 
^^Refatation  of  the  objec-     ^^^^  .  _(Katyfiyana)  does  not  deny 

that  such  (property  as  conditional 
gifts,  &c.)  is  (woman's  property,)  but  he  denies  that  she  (the 
woman  who  acquired  it)  can  divide  or  otherwise  (dispose  oO 
it.  Hence  ho  uses  in  the  second  verse  quoted  the  expression 
"  Tlie  lixishand  has  dominion  over  it^^  the  meaning  of  which  is 
that  the  husband,  not  the  wife,  is  at  liberty  to  dispose  of  it. 

8.  But  the  denial  that  (conditional  gifts^  &c.)  are  'woman's 

property/  made  in  the  first  verse  (of 

Special  refutation  of  the      t-a.    x  .      .  ,  -i  «^i 

first  part  of  the  objection.     I^atyilyana)     is    also    reconcdable 

(with  the  literal  acceptation  of  the 
word  '  StridhanO,  because  the  words  *  condition' and  *  design' 
are  used,  and  because  it  is  well  known  that  such  gifts  have 
no  effect.  For  Manu  says  (VIII.,  IGo) : — "  When  the  judge 
discovers  a  pledge  or  sale,  gift  or  acceptance,  made  with  a 
fraudulent  design,  or  in  whatever  case  he  discovers  a 
transaction  to  be  conditional,  let  him  annul  that  entirely." 

9.  The  passage  (of  Manu   VIII.,   416)   also:—**   Three 

persons,  a  wife,  a  son,  and  a   slare, 

Explaimtionofthe  pas.     are  declared  to   have  no  property 

wile  to  have  uo  property.        exclusively    their   own,  that    which 

they  earn  is  acquired  for  the  man 
to  whom  they  belong^' — refers,  in  the  case  of  a  wife  to  gains 
by  mechanical  arts  only  and  the  like,  because  it  is  natun^ 
to  suppose  (both  Katyuyana's  and  Manu's  precepts  to  have 
sprung  from)  one  root. 

-^      .    .        .  10.    The  definitions  of  presents 

Descriptions  of—  ^    -'^'**i« 

given  before  the  nuptial  fire  and 
so  forth  have  been  given  by  Katyayana  : — 

B.  The  diflforence  betneen  this  and  Sir  W.  Jones'  translation  of 
M«nu  VIII.,  165  arises  out  of  a  difference  of  the  interpretation  of  the 
word  *upadhi '  which  KiillOka  takes  to  mean  "  fraud  ;'*  while  Mitrami^Tm 
explains  it,  para.  5,  to  mean  "  condition.*' 

10.     Compare  Mit.  Chap.  II..  Sec.  11,  para.  5  fStokes  H.  L.  B.  459)  ; 
and  May.,  Chap.  IV.,  Sec.  10,  para.  3  (!*/</.  1)8). 
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a.     '*\Vhat    is    given   to   women   at  the  time   of  their 

marriage,  near  the  nuptial  fire^  is 

(o.)  The  present  before  celebrated  by  the  wise  as  Vomen's 
the  nuptial  fire.  property,  bestowed  before  the  nup- 

tial fire/' 

/>.     That,  again',  which   a  woman  receives,   while  she  is 

conducted  from  her  father's  house 

(A.)  The  ifift  presented  in       /^     i        i.      i.       i>      j       n-      \    •      • 

the  brnlal  proees.ion.  (^^  ^^^^  husband  s  dwelling),  IS   in- 

stanced as  the  property  of  a  woman, 

under  the  uame  of  a  gift  presented  in  the  bridal  procession. 
r.     Whatever  has  been  given  to  her  through  affection  by 

her  mother-in-law  or  by  her  father- 

tHmatVl.mlmr  ""^  ''^'''"      i^'^*^^  ^^  has  been  offered  to  her  aa 

a  token  of  respect,  is  denominated 

an  afloctic^nate  present. 

il.     What  has  been  received  by  a  woman  from  the  family 
,  M  \  .,;r»   „»     «.     *  of  her  husband  at  a  time  posterior 

(,(*.)  A  «:nt  subsequent.  ,  ^  "  ^ 

to    her    marriage    is   called   a    gift 

subse(|iii'nt;  and  so  is  that  which  is  similarly  received  from 

tho  fainilv  of  her  fiithcr. 

t.     Whatever  is   received  by  a  woman   as    the   value   of 

,    ,  r|,,      e     ,vj  11    .  househohl     utensils,   for    beasts  of 

burden,    for    milch-cattle,     or    for 

ctruamcnts  to  decorate  herself  with  is  called  her   fee  (sulka). 

/'.      Wliati'ver  a  woman    receives   after    marriage   in  the 

house  of  her  husband,  or  while  uu- 
'  f.    The  ftffeetionftte  L'ift  •     i  •     xi      i  c  \         r  i.i 

^ali.iaMka'.  niarriLU  lu  the  house  of  her  father, 

from  her  brother  or  from  her 
parent^,  that  is  called  an  affectionate  gift.  The  Kalpataru 
aii'l  v.ther (works)  read  **from  her  husband,'*  (instead  of" from 
litT  l»r<»t]ier'').  But  ^tho  meauiug  of)  the  words  'a  present 
Ih  l'«re  th(Muiptial  tire  and  the  rest'  it»,  though  in  accordance 
with  till'  et\  moloiry,  restricted  by  conventional  usage,  because 
til -y  ilnote  such  (kinds  of)  woman's  property  only  (and  not 
any  .  th'T  pr'fts  presented  before  the  fire  &c.)  («). 

Til  •  Sanskrit  tixt  i»  e\idcDtly  cornipt  in  thi»  passage.     iSf#thc  fini 
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11.  The  value  of  household  utensils  and  the  like,  wliich 

is  taken  (by  the  parents)  from  the 

Various  definitions  of  the      i    .j  j    xi.  j.    ^        xv 

term '  fee.'  bndegroom   and  the  rest    for   the 

giving  of  the  bride,  in  the  shape  of 
ornaments  for  the  girl,  is  called  her  fee  (salka).  That  is 
the  explanation  given  in  the  Madanaratna. 

But  in  the  Mitakshar&  (Chap.  II.,  Sec.  11,  para.  6^  dtokes 
H.  L.  B.  460 J  it  is  declared  that  the  price  for  which  a  gixl 
is  given  in  marriage,  is  the  '  fee  '  (sulka). 

But  in  the  case  of  either  (explanation),  (the  propcrtj 
given)  to  the  parents  and  the  rest  is  clearly  intended  for  tbe 
bride,  because  otherwise  she  could  have  no  ownership  (over 
such  property),  and,  because  for  that  reason,  it  woald  be 
improper  to  state  that  it  is  ^woman*s  property.' 

But  Jimutavahana  writes  (in  the  above  Sloka,  D&jrabh.» 
Chap.  IV.,  Sec.  3,  para.  20,  Stokes  H.  L.  B.  255,)  'Kftrmin&m/ 
'artisans,'  instead  of  *Karinanam,'  ^acts,*  and  ezplaioB  it  in 
this  manner :  *  that  bribe  which  is  given  by  artisans  constract* 
ing  a  house  or  cxecntiTig  oth(?r  work,  to  a  woman  for  caasinff 
her  husband  or  othor  (n^lutions)  to  do  work  for  them,  is 
called  her  '  fee '  (sulka).  It  is  4:he  price  (of  labour) ;  since- its 
purpose  is  to  engage  (a  labourer).' 

Again  (tlio  same  author)  states  {loc.  cif.  pam.  21)^— Or  a 
fee  is  that  wliich  is  doscribed  by  Vvilsa.  *'  What  (is  given) 
to  bring th(»  bride  to  hcM* husband's  house,  that  is  denominat- 
ed her  fee."  The  meaning  is  that  that  is  called  a  fee  which 
is  given  by  way  of  bribo  or  th(»  like  to  induce  her  to  go  to 
the  hous<»  of  hor  hu"<band.  Hotli  those  kinds  of  property  fall 
under  the  ownership  of  tho  witi»,  bt-rauso  they  are  piven  to  her. 
Therefore  it  is  ea>Y  lo  understand  that  they  must  be  called  a 
woman's  separate  ])n>perty,  just  likf  other  kinds  of  Strtdban, 

12.  A  pr(»s(Mit  on   sui)ersossion  is    called    that   which  is 

^ivcn      to    the    first  wife    on    the 

Definition  of  n    nroscut  «  ,  i       i        «••  .. 

on  supcTst'SMoii.  occasion      (T       (her        husband^s) 

takinpf  nnniher  wife.     Thus  Yftjfia-* 

II.     Compan*  May.,  1.  r.,  Kuh  tin.  i  Stokt  ^  H.  L.  B.  98). 
li'      (.'ompan-  Mit..  Chop.  II  .  Sec.  II.  pnrn   :}4.  MiW.,  466. 
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valkya  declares  (II.  149): — '*  To  a  woman,  whose  hasband 
marries  a  second  wife,  let  him  give  an  equal  sum  (as  a  com- 
pensation) for  the  supersession,  provided  no  separate  property 
have  been  bestowed  on  ber;  but,  if  any  had  been  assigned 
let  liini  allot  half." 

13.  KutyAvana  gives  a  special  (rule  declarhig)  that  pro- 

perty may  be  given  to  females   by 

Propcrtv  given  for  main-       .,     .  .  j     xi  /     i   i*        v 

tenance  to*  females,  ^^^^^  parents  and  other    (relations) 

for  their  maintenance  and  similar 
(purposes).  *'  Separate  property,  excepting  immoveables, 
is  to  Ix)  given  to  women  by  their  father,  mother,  husband, 
brotlicrs,  and  kindred,  according  to  tbeir  means,  as  far  as 
two  thousand.*'  The  meaning  is  that  property  other  than 
imnKueables  and  not  exceeding  two  thousand  K&rshdpanaa 
may  be  given  according  to  the  means  (of  the  relations). 

So  also  VyaJ^a  : — **  A  share  of  property,  amounting  to  two 
thousand  at  the  most,  may  be  given  to  a  woman/'  K{kty&- 
yana  by  saying  **  as  far  as  two  thousand,"  and  Vyas&  by 
u>in^  the  words  "  at  the  most"  show,  that  even  a  rich  man 
must  not  give  more  to  his  female  relations.  It  must  be 
known  tliat  this  restriction  refers  to  gifts  repeated  in  one 
and  th(^  same  year.  Therefore  no  wrong  is  done,  if  that 
wliich  is  ^nven  for  maintenance  in  different  years  exceeds  the 
(limit  stated  above).  For  the  gift  is  made  in  order  to 
support  (the  woman)  and  two  thousand  (Karshapanas)  are 
n«»t  sulli(  ient  (to  do  that)  during  her  whole  life. 

14.  Maun  (IX.,  191))  declares,  that  women  are  not  free 

to  dispose  even  over  their  separate 

Womtn  iia\»'  m  jroiural      property  without  theconsent  of  their 

,„.t   t:,c  .l..,."Mt...i,  ov..r     |,„si,„ndg  ._..  A     woman     Bhould 

their  '^i'parnte  |»n»|iirty  i.mo^/«»v*o 

never  expend  money  belonging  to 


1  :  ('(Mn,)iirr  May..  Chap.  IV..  Sec  10.  pau.  5,  Stokes  H.  L.  B.  99. 
A  KArnliripuni  i>»  a  quarter  of  an  AnA. 

1  \  Thf  (iitft-nnre  of  thi*  anil  Sir  W.  Jooei*  trmniUtion  of  this  verse 
n-fx  on  the  diffiriiire  uf  thf  interpretations  girtn  by  Mitr«mi«rt 
mid  KiiHukH  Ci.inparo  sUo  Msv.,  I.  c  .  para.  8,  /6k/.,  100,  where. 
M^^w:      .Mr      Borrailmlr      hai     wroogK      adopted     Sir     W.   Jones* 


502  THE  vfBAHITRODAYA.  CAmii..A]«iU 


her  family,  which  is  common  to  (her  and)  maixy,   nor 
her  own  (separate  property)   without  the  ooiuent'  of 
husband/'    NirhHra  means  expenditure. 

15.     Bat  women  are  at  liberty  to  dispose  of  some   kiaidt 

of  separate  property,  as  KAtyijiBS 
A  woman  has  free  dis-     declares,  after  havinff  premised  flis 

posal  over  particular  kinds      j   «    ...        r^i.    i.         a       ia    -i.^  «*!-' 

of  Stridban.  definition  of  the  term  Saad4yi]ca  *Hm 

gift  of  affectionate  kindred"^—M  Iks 
independence  of  women  who  have  received  Ssad4yika-pro- 
perty  is  recognised  in  regard  to  that  property;  for  it  wis 
given  out  of  kindness  for  their  maintenance/'  ''  The  power 
is  declared  everywhere  which  women  have  at  any  time  orer 
the  gifts  of  their  affectionate  kindred,  both  in  respect  of 
donation  and  of  sale,  according  to  their  pleasure  even  in  the 
case  of  immoveables.''  But  Ndrada  declares  that  they  hsre 
independent  power  over  property  given  by  Iifisbandi 
excepting  immoveables  : — *'  What  has  been  giTen  by  sa 
affectionate  husband  to  his  wife,  she  may  consume  as  shs 
pleases  when  he  is  dead,  or  give  it  away,  excepting  immove- 
ables.*'  The  meaning  is  that,  as  regards  immoveable  pro- 
perty given  by  the  husband,  the  wife  is  allowed  to  nse  it 
only  by  dwelling  on  it,  &c.,  but  not  (to  alienate  it  by)  gift 
or  sale,  or  in  any  other  manner. 

Some  declare  that  the  passage  of  K&ty&yana :— •*  The 
widow  of  a  childless  man  who  remains  faithful  to  her 
husband,  &c.,''  refers  likewise  to  property  other  thaa 
immoveables  only,  which  may  have  been  given  to  her  by  her 
husband,  in  order  to  bring  (this  passage)  into  harmony 
with  NArada.    But  I  have  explained  this  matter  at  the 


translation  '*  or  ere n  of  the  property  of  her  lord  tcifhoui  his  octexf." 
Nilukautha  also  takes  **  tvakiit*'  ike,  to  refer  to  the  Stridhan,  and  not 
to  the  liu»band*8  property. 

15.  Compare  May..  1.  c.,  para.  8,  (Stokei  H.  L.  B,  100),  bnt  Mr. 
Borradaile't  tranidii&m  is  not  exact.  Rfganlinj;  Nikrada't  text,  eompara 
May.,  1.  c.  para,  9  ^JUil  100).  The  pawagc,  "  The  widow  of  « 
childless  man,'*  &c ,  may  be  rend.  Mit..  Chnp.  II.,  Sec.  1,  parm.  18 
nbid.,i'S2. 
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sion  of  the  explanation  of  the  text,  "  A  widow  and  danghters'^ 

likewise. 

1().     Katyayana  dechires  also,  that  males  have  no  power  to 

dispose  over  any  kind  of  Stridhan^ 

Males  have    no   power      because  thov  are  not  its  owners  :— 
over   a   womau  s   separate        ,  vt  •  i  111        1 

property.  Neither  the  husband  nor  the  son, 

nor  the  father  nor  the  brothers  have 
power  over  a  woman's  separate  property,  to  take  it  or  to 
give  it  awny."  *'  If  any  of  these  persons  forcibly  con- 
sume a  woman's  separate  property,  he  shall  be  compelled  to 
make  it  good  with  interest,  and  shall  also  incur  a  fine."  ''If 
such  a  ])orson,  having  obtained  her  consent  amicably,  con- 
smno  that  (property),  he  shall  be  compelled  to  pay  the  prin- 
cipal, when  he  becomes  rich  (enough  to  repay  it).'*  "'But 
if  the  husband  have  a  second  wife  and  do  not  show  honour 
to  \n>  first  wife,  he  shall  bo  compelled  by  force  to  restore 
liLT  property,  though  it  may  have  been  given  to  him  out  of 
kiudni  ss."  **  If  suitable  food,  raiment,  and  dwelling  be 
witlihuld  from  the  woman,  she  may  exact  her  own  property 
aiul  take  a  share  (of  the  estate)  with  the  co-heirs."  The 
meaning  of  the  two  (last)  verses  is  this ;  if  the  husband, 
afu  r  having  received  the  property  of  his  wife,  lives  with  a 
second  wife  and  shows  disrespect  to  the  first,  the  king  shall 
forcibly  compel  him  to  restore  the  property  received ;  and  if 
the  husband  does  not  give  to  his  wife  food,  dress,  and  dwell- 
ing, then  those  (things)  also  are  to  bo  exacted  forcibly  by 
the  wife,  or  property  which   is  sufficient  to  provide  (them.) ' 

1 7.     It  must  be  known   that  (this  rule)  also  (holds   good 

only)  in  case  the  wife  is  blameless. 

A  uukt.,1  «ife  cleserTes     jj^^  ^  wicked   (wife)    receives   no 

no  separate  property. 

separate  property  whatsoever,  as  the 
same  author  declares: — **  A  wife  who  acts  unkindly  towards 
her  husband,  who  is  shameless,  who  destroys  his  effects,  and 

1()     Comp.  May.,  1.  c,  para.  10  ;  and  for  the  Uit  two  venet  pftnu   11, 
\iluTo,  howevir,  they  are  attributed  Co  Dermis.     See  Stokes  H.  L..B.  100, 

inl 

17      ('••mpure  Max..  I.  c  ,  pan.    12,  Ibid  ,  102. 
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who  takes  delight  in  being  faithless  to  his  bed,  is  unworihy 
of  separate  property/'  The  words  **  is  nnwortliy  "  mOM 
that  the  separate  property,  which  she  may  have  reomedt 
shall  be  forcibly  taken  from  her.  A  woman  who  acta  m- 
kindly  towards  her  husband  is  soch  a  one  who  is  alwmji 
engaged  in  committing  acts  ^hich  are  against  the  will  of 
her  husband.  Another  reading  (of  the  above  passage)  1% 
'  one  who  acts  against  the  rules  of  propriety'  (instead  of  one 
who  is  shameless)  "  one  who  destroys  her  husband's  eflEeotif 
(with  omission  of  the  word  '  and'). 

18.     Devala  says  : — "  Money  given  to  a  woman  for    her 

maintenance^  her  ornaments,  her  fee 

A  woman's  separate  pro-       /'    n      \  t         •  i_    n    «       % 

pertymaybe  used  by  her      (sulka,),    and    gams     shall    be   her 

husband  in  times  of  dis-  separate  property.  She  herself  ex- 
clusively shall  enjoy  it;  her  husband 
has  no  right  to  it  except  in  times  of  distress/'  **  If  he  gives 
it  away  or  consumes  it  without  necessity,  he  must  repay  it 
to  the  woman  with  interest.'^  Vriddhi  {lit,  increase)  means, 
according  to  the  Smriti  Cbandriku,  property  given  by  her 
father  or  other  (relations)  for  her  maintenance-  But  the 
reading  in  the  Madanaratna  is  *  vritti,'  '  subsistence,'  and 
(this  word  is)  explained  (to  mean)  property  given  by  her 
father  or  other  (relations)  for  her  subsistence.  Gains  means 
money  which  is  received  in  honour  of  Gauri  and  other  (dei- 
ties) from  anybody,  whoever  ho  may  be. 

'  Without  necessity  '  means  '  without  being  in  distress.' 
Moksha  {lit,  letting  go)  means  abandoning,  giving  away. 
This  (passage)  refers  to  the  case,  when  the  separate  property  is 
used  without  permission.  But  if  (a  wife)  consents,  no  wrong 
is  done  by  using  (her  property)  even  without  (the  pressnre 
of)  distress.     The  words  "  she  herself  exclusively  "  are  in- 

18.  Compare  May.,  1.  c,  para.  10.  **  That  which  is  received  in  honoor 
of  (laiiri.*'  At  the  worship  of  Gauri,  at  the  marriage  and  other  eere- 
monies,  the  presence  of  woman,  whose  husbunds  arc  living,  is  required. 
and  such  women  receive  presents  of  money,  ornaments,  drestet,  &c.,  lor 
their  attendance.  "Argument  of  tljo  btaff  and  loaves,"  is  the  argumentmm 
i1  fortiori. 
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feuded  to  exclude  her  children,  because  the  husband  is  al- 
ready excluded  by  the  words  *'  her  husband  has  no  right  to 
it,"  and  because,  through  the  exclusion  of  the  husband,  the 
brut  hers  and  other  relations  whose  connexion  with  her  is 
in  ore  distant  than  his,  are  clearly  excluded  according  to  the 
HKixiiu  of  the  staff  and  the  loaves. 

19.     Since    the    words   *' except   in    times   of  distress'* 

are  used,  no  wrong   is  done,  if  (a 
Further spec.nrat^ons  re-      .^omau's  separate  property  is  con- 

Kftrilini:  times  or  tliNtrcsn.  *^  r      r       J 

suined  against  her  will)  in  times  of 
distn  ss.  Hence  the  same  author  adds: — "  And  a  woman's 
J)!' 'pt  rty  may  also  be  used  (by  the  father)  in  order  to  relieve 
till'  <ilstress  (jf  a  son." — From  the  preceding  verses  it  must 
br  understood  that  the  husband  (may  do  this).  The  word 
*  >on'  i-;  meant  to  include  **  the  whole  family."  The  distress 
- 1  .'^nrli  (.1  pd'snn)  means  the  pain  caused  to  such  (a  person) 
by  tlir  want  (►f  f  od  and  the  like,  in  order  to  relieve  that. 
J  hi  word  'and'  indicates  that  the  husband  has  a  right  to 
LHvr  away  ur  to  consume  his  wife's  sepamte  property,  with- 
'  ui  lu  r  i)crmi>>.ion,  in  other  difficulties  which  are  caused  by 
tlic  want  <»f  m«»nrv. 

'J">.      Tmt,  how  can  that  (author  Devala)  declare,  that  there 

exists    a   right   to    use   or  to  give 
,  .      ^      t  ,   I  away  anotner  s  property  without  the 

viila  >  rule  r»  tutrd.  -^  r      f       J 

owner's  permission  ?  For  (such  a 
statement  is  obviously)  futile.  But  with  the  owner's  permia- 
bi«'n  there  is  no  objection  (to  using  his  property)  even  with* 
out  Mhe  pressure  of)  distress.  That  will  be  explained.  (The 
abfve  rule  of  Devala  is)  not  faulty,  because  it  appears 
fr  in  sp.cial  texts  that  (the  husband)  possesses  ownership 
ovrr  (his  wite's  property  to  such  an  extent  only)  that 
lie  cm  expend  it  for  the  objects  specified.  Henoe  the 
L'.rd  «'f  Yoj/is  (Yajnavalkya)  also  says  (II.,  148)  : — '•  A  bus* 
b.i!]«l  is   u'^^t   liable   to  make  good,  against  his  will,  the  pro- 


19.     Compare  Mit..  Clup.  II..  Sec.  11,  para.  33,  Stoket  H.  L.  B.  465. 
io.     Con  pftie  Mit.,  I   c.  parat.  31  and  32,  Ibid.  465. 

f.-J 
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perty  of  his  wife,  taken  by  him  in  a  fiunine  or  fordio 
performance  of  some  religions  dnty,  or  during^  fllnesSj  or 
while  under  restrrtiut/'  For  the  performance  of  soom 
religions  duty  (/.'?.)  for  the  performance  of  necessary,  dafly 
or  occasional,  rite?;.  While  under  restraint^  (i.e.)  when  lia 
has  been  incarcerated  by  the  king  for  (non-payment  of)  a 
fine  or  the  like.  But  Vuchaspati  (Viydda  Chintama^ii 
p.  264,  Tagore)  decliires  *  sampratirodhaka'  (translated  by 
'  while  under  restraint')  to  be  an  adjectiye,  belonging  to 
^  during  an  illnc-ss'  and  to  mean  '  which  prevents  (the has- 
bandy  from  followinc,'  bia  avocations/  Thongh  it  has  been 
stated  (ill  tLu  text  cf  Yajriavalkya)  that  the  husband — 
"  Nv'.d  net  ly-jj^iv  (Lis  wiiVs  separate  property)  against  his 
wii],''  ."itill  it  ijjis.t  be  kiiown  that  this  refers  only  to  the 
case  til  lit  Lo  i.s  uLable  to  rf-j)r\y  it  on  account  of  poverty  and 
the  like  frcciboiis).  But  it*  he  is  able  (to  repay  it),  he  mnst 
necc:  .warily  do  hfo,  even  in  case  the  property  had  been  taken 
in  tiiue:^  offuiiiine  or  similar  (mi:: fortunes).  For  the  passam 
is  pvu\tf:r  only,  if  it  is  interpreted  in  this  manner^  and  it  ia 
improper  to  <rivL'  it  this  meaning  that  the  repayment  de- 
pends on  his  de-ire,  even  if  he  is  able  to  do  so.  Since  in 
the  text  the  wi^rd  '  hu.sband'  is  used,  it  must  be  known  that 
he  alone,  (and  nobody  else,)  has  the  right  to  seize  the  pro* 
pcrly  of  his  wife  and  (he  alone)  need  not  repay  it,  unless  he 
likes. 

21.     The  same   author  (Devala)  declares  also  that  that 

which  had  been  promised  by  a  hos- 

Propci  ty  promiM'.l  fo  a     band    to   his   wife   must  after   his 

wife  l)V  liLT  iiiiAbanu  inuat        i       i    i  •  i  i        i  • 

be  givin  up  by  hi*  heirs.         death  be    paid  by   his  sons  or  other 

(heirs)  ;  '*  Property  promised  by  a 
husband  to  his  wife  must  be  paid  by  his  sons  just  as  hia 
debtrt.'*  Since  the  expression  ^  just  as  his  debts' is  nsedy 
(ho  word  *  .son?>*  includes  '  grandsons '  and  'great-grand- 
sons.' llrnce  it  in  understood,  that  though  sons  have  by 
their  birth  a  right  t«>  the  separate  j)roperty  (of  their  mo- 
ther), still  they  cannot  divide  it  during  her  lifetime.  Thoa 
the  aejjarate  property  of  a  woman  has  been  described. 
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SKCTION  II.—SUCCESSION  TO  THE  SEPARATE 
PIU)l*EKTY  OF  A  WOMAN  LEAVING  ISSUE. 

1.  Now  the  division  of  such  (StrJdhan)  will  bo  explained. 

For   in  regard  to  that  Manu    (de- 

Manu  on  the  Micccssion       ^^  j^     190)    :— *'  On   the  death 

to  a  uoniaii  s  property.  j  j  / 

of  the  mother,  let  all  the  uterine  bro- 
thorsaiul  the  nterinesistersequallydivide  the  maternal  estate.'* 
Since  in  this  piissage  the  word  'and '  is  used,  which  has  the 
fianio  furco  as  if  a  copulative  compound  had  been  employed, 
it  is  rltinr  tliat  brothers  and  sisters  together  have  a  right  to 
tlnir  mother's  property.  The  word  'uterine'  serves  to  exclude 
(br.'tlicrs  and  sisters)  of  the  half  blood.  Devala  says: — 
"  Wilt  n  the  mother  is  dead,  her  separate  property  becomes 
the  corninon  property  of  her  sons  and  daughters.  The 
Iiii^hand,  tlie  motlier,  a  brother  or  also  the  father  inherit  (the 
jirrjvrty)  of  a  woman  deceased  without  issue."  But  it  must 
l»r  understocd  that  brothers  and  sisters  inherit  together 
b'cause  in  this  (passage  the  words  sous  and  daughters  form) 
ft  eijuilative  compound. 

2.  And  this  (ruleof  Manu  and  Devala)  refers  to  two  kinds 
„       ,  1     T.      1  .       of  Stridhan,    viz.    cifts   subsequent 

M.'imi  «»     and      I'evala  1*  .  . 

rill  •  It  tVr^tothe^nlt  niihse-      and  affectionate  gifts  of  the  husband, 
q... .  t  ana  the  athctionate      Yov  Manu  says  again,  IX.,    195  :— 

^lU  (.1  a  Im-i.anil  only.  •       1  -/v  i_ 

\\  nat  she  received  as  a  gift  sub- 
s  Tj  lent  ami  what  she  received  from  her  husband  out  of 
a'.V-  (  ti-n  shall  be  inherited,  if  she  died  in  his  lifetime,,  by  her 
<!MM:<n.''  A  gift  subsecpiont,  which  has  been  defined 
r.li.'Vr  (Sec.  I.  para.  1<0,  and  an  alTectionate  gift  of  the  hus- 
l'  II  I,  -iich  <-j>arate  property  of  a  woman,  becomes  after  the 
d  .'  a  :'.  ('.'.)  the  di'ath  of  the  woman,  the  property  of  her 
1  III ,  ;..'•)  ii  r  son^  and  daugliteri^.  In  the  phrase  '  pa- 
t'  i!:jiv.»ti/  (u\'nwlated  above    by  '  during  his  lifetime,')  the 

1  ('  .injun-  May  .  Ch.ip  IV..  Sec.  10,  part  13.  Stokes  H  L.  B.  102. 
A  .  •  M!.ir.\.  rf)innMini!,  necoriling  to  the  11  n»10  (trftrnmnrtan*,  prctentt 
t':-  III- ai.ii.j  .'l'  it!«  »e\eral  termi  at  once.     See   Mil..  Cb»p.   II.,  Sec.  3, 

pn.t     1.  unil  nnteM.  Slokit  II.  L    B.  441. 
(innp.ire  .Nlnyllkha.  loc.  cit. 
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looittiye  case  indicates  *  contempt/  and  its 
*  without  taking  into  account  the  husband^  though  1m  dm^ 
be  aliye/  This  means  that  he  (the  husband)  has  no  right  to 
such  (property);  and  because  here  the  common  term  'oS" 
spring  *  is  used>  and  henco  female  and  male  offspring  eqiud]|j 
are  denoted,  they  (both  females  and  males)  inherit  togethflr 
the  property  of  their  mother,  dividing  it  equally  ;  and  ths 
.sisters  do  not  inherit  firsts  and  on  failure  of  them,  the  bro- 
thers.    Thus  (this  verse  ought  to  be  interpreted). 

8.     And  it  must  be  understood  that  the  word  '  sisters  *  in 

Manu's     text    denotes    nnmarzied 

If  .ome  sisters  are  un-      (sisters).    Brihaspati  (declares)  like- 

married  anil  some  married,     wise  : —  '^A  woman's  property  g^oea 

SeSheri''"^**'"'^'^^         *^  ^^^   children,  and  the  daughter 

shares  with  them,  provided  she  be 
unmarried,  but  if  she  be  married, 
she  receives  merely  a  token  of  respect."  *  To  her  children  ' 
(means) '  to  her  sons/  because  the  daughter  is  mentioned  spe* 
cially.  '  Shares  with  them  '  (i.e.)  '  receives  a  share  eqnal  to 
that  of  a  son/  She  receives  a  *  mere  token  of  respect* 
means 'something  (very  small)  for  the  sake  of  honour*,  but 
not  a  share  equal  to  that  of  a  son. 

4.  Katyayana  declares,    that   on   failure   of    unmarried 

daughters,  married  ones  also,  whose 

But,  if  all  sisters   are     husbands  are   living,  share  equally 
married,  those  whost*  bus-  .,,        ,,     .         ,       ^,  ,,  ^7- 

bands  arc  alive  share  equal-       ^^^^h       their       brothers  :— "  Slsters 

\y  with  the  hrothfr*.  whose   husbands   are  living    share 

with  their  brothers/' 

5.  At  the  time  of  division  a  trifle  must  be  given  to  the 

daughters'    daughters  also*     Mann 

Jir^^^^nM  '""      **^«^  (gi^'^«  ^  ^^il^^)  *<^  ^1"«  ^"fect  (IX., 

ll'3j: — "  Even  to  the  daughters  of 
those  danghtors  something   should  be  given,  as  may   be  fit 
from  the  assets  of  their  maternal  grandmother  out  of  kind* 

3.     Compare  Ma\ak1ta,  lue.  cit.,  para.  15 ;  Stokes  11.  L.  B.  102-3. 
4      ('iiiDparc  Ma\(lkhA.  loc  cit  .  para.  l.">,  Z//ir/.,  102-3. 
6.     CoDipare  Mayukha,  loe.  cit.,  pam.  l(i,  Ibid.,  KW. 
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iiess.''     '  As  may   be  fit'  (i.e.)  'with  regard   to  the  useful- 
ness (of  the  gift)  aud  to  their  poverty  aud  the  like/ 

G.     Aud  it  c^ght  uot  to  bo  objected  that  there  is  no  rea- 
son   for   giving   a    present   to    the 

An    ohiection  to  the  last       j   ,,«i,*« >     i         i  a  ii. 

rule  refuted.  daughters'    daughters,     since    they 

have  no  right  to  the  property  (of 
tlu.'ir  nijiternal  grandmother).  For  though  daughters  have 
liu  right  to  inherit  the  property  of  their  father,  in  case  their 
brothers  are  living,  still  by  virtue  of  a  special  text  tlicy  re- 
c<'ive  a  fourth  share;  just  so  it  is  proper  in  this  case  (that 
granddaughters  should  receive  a  trifle  by  virtue  of  the  spe- 
cial  text  of  Mauu).  Hence  (because  they  have  no  right  to 
the  property)  the  words  '  out  of  kindness  '  have  been  added. 
'J'iio  Words  '  out  of  kindness  '  indicate  also  that,  in  this  case, 
(the  gift)  is  not  absolutely  necessary.  But  in  the  other  (case, 
that  of  the  daughter),  (the  gift  of  a  fourth  share)  is  necea- 
Kury,  because  (to  withhold  it)  has  been  declared  to  bo  a  sin 
V)y  the  text  (of  Manu  IX.,  118) : — "  But  those  who  do  not 
wish  to  give  it  shall  bo  outcasted."  That  is  the  difference 
(between  the  two  cases). 

7.     But     the     property    of    a   mother,    called    Yautaka, 

goes  exclusively  to  her  unmarried 

Thf  Y»utakft  goes  to  the        i         \  a.  *      *       i.i 

unmarncd  daughters  alouc.       daughters,    not      to    tho    SOUS,    nor 

to    the    married     daughters.     This 
has  been    declared    by    Manu    (IX.,  l^H)  : — '«  The  Yautaka 
pr<'I)erty  of  the  mother  is  inherited  by  her  unmarried  daugh- 
ters   alone.*'      Yautaka,    being    de- 
I'tfmiiion    <»f   t!u*    word         •       i  r  ^i  ,         t  .  .  •     • 

yj^,j^,^j^j^  nved  from  the  ro<»t,  '  yu,'  'to  mix, 

'  to  j'>in,'  means,  etymolugically, 
'  that  which  belongs  to  the  two  who  are  joined'  (i.  «.)  '  that 
which  is  given  by  the  relations  to  the  bride  and  the  bride- 
groom, at  the  marriage  ceremony,  when  they  are  sitting  on 
th»»  siirne  seat.'  Hut  some  (declare  that  *  j)roperty  given  to 
th«'  two  who  are  joined  in  marriage'  is  calletl  Yautaka),  be- 
cause at  the  marriago  the  man  and  the  wife  bec<»mo  one 
flrsh.*      For  the  V(»da  says  : — "  Bone  to  bone,  flesh  to   flesh, 

7      Com^Hire  MAvfikhA,  loc.  cit..  pan.  17.  Stokes  H.  L  B.  103. 
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skin  to  skin ; ''  and  the  meaning  is  that  the  bonea  and  oilier 
parts  of  the  husband  and  wife  become  one.  A-gain,  otiien 
explain  (the  origin  of  the  term)  by  means  of  the  union 
(of  the  husband  and  wife)^  which  takes  place  at  the  marriage 
according  to  the  meaning  of  (this)  sacred  fomiQla  : — '•  Thy 
heart  shall  become  mine,  my  heart  shall  become  thine.** 
In  the  Nighanta  (it  is  said) : — '^  That  which  belong^  to  iha 
two  who  are  joined  is  called  Yautaka."  The  word  is  also 
pronounced  Yautuka,  since  the  Kosha  states  *^  It  is  called 
Yautaka  and  Yautuka/' 

8.  Duvasvauiiu  siiys — ''  Yautaka  is  the  property  of  the 

wife,   which    she    received   in    the 

Another  explanation  of      house  of  her   father,   sach  property 
the  word  bv    DovusvLiiuin      •»     -         t,*      i.r-^i.i^i.       i_»i_« 

rejected.  being  distinct  from  that  which  8he 

received  in  the  house  of  her  hna- 
band.  For  as  the  Dliatuputha  states  that  the  root  of  «  Ya* 
means  both  *  to  joiu^  and  '  to  separate,'  Yuta  means  also 
*  separation/  and  it  is  used  in  this  sense  (in  the  Ny&yas&s- 
tra),  where  the  term  Yutasiddha  occurs."  That  is  wrong^. 
For  (Devasviiniin's  explanation  is)  nothing  but  a  fancifol 
fiction,  since,  theie  being  no  decisive  reason  to  the  contraxy, 
lie  might  (ac^conling  to  his  etymology)  have  defined 
Yautaka  as  the  property  received  in  the  house  of  the  hasband, 
such  property  being  distinct  from  that  received  in  the  house 
of  the  father. 

9.  If  there  are  several  unmarried  daup^hters  they   divide 
Tr.i  1  (such   property)   cquallv,     because 

If  thore  arc  8cvcral   iin-       ^  .  *      ^        •  i    *  .    ^^"^ 

married  daijghtcrs,  they  no  ilillerence  (in  the  shares)  is  men- 
share  equally.  '  tioned,  (and  this  is  done)  accord* 
ing  to  the  maxim  : —  "  Kqiiality  shall  prevail,  if  (no  other 
rule)  Iia*^  been  mentione<l." 

10.  Pp'perty  of  the  mother,  which  is  different  from    the 

Siritllian,     othrr    tlian  three  kiu'N  (mentioned  above),  goes 

Anva.U.oya,  IVfi.htta.and  to  her  dauLcliters,    and   in    the    first 

^airaka,    j:o.s      to      the  .  •  ,  , 

dau-lii.Ts  umiMi;i..l.  r,nM  m^taTice  to  tlio?=;e  of  tlicin    that    are 

unj>ro\i*l  il.  ninna-rli'J.     On     failure     of    them 

10,     C'oinpaiv  M:iM'tkti;«.  hn\  rit  .  parji    IS.  Stokos  IJ.  L.  B.  103. 
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(it  goes)  to  the  married  daughters,  and  amongst  them 
fir^t  to  tho^G  that  are  poor  and  next  to  those  that  are 
rich  and  \vh(jse  husbands  arc  living,  and  on  failure  of 
tlicm  to  th(*  widowed  ones.  Gautama  states  to  this 
(H't'ct  (XW'ill.  21): — '^A  wonian\s  projxTty  goes  to  her 
d.uiLrlitcrs,  unniarrioil  or  unprovided/'  LTnprovided  means 
'  tliildless/  *po(>r/  *  unlucky/  or  *  widowed/  according  to 
Aj):naika  and  the  author  of  the  Kalpataru.  Vijnanesvara 
and  the  rest  allow  only  the  first  two  exphiuations  (of  the 
term). 

11.  The     Smriti     Chandrika     and     the     Midanaratna 
,T,,       ,  ,  declare,  that,   thruijfh  in   this   (paa- 

1  he  above    rulo    njrrrrs  '  '  o  \r 

vMfli   x\ic  o\mi.nu   ot   tlie      sagc)  ilie  gcncral  term  '  a   woman's 
smr.n     n.M.iilrika     and      p,.,,perty'     has    been    employed,    it 

refers  to  such  (separate  property) 
only,  (hat  docs  not  fall  under  the  three  (catc^gories  abovo- 
rnr'iit  iun«d). 

12.  Hut     Jiiuiltavahana    (Dayabha:>7i,    Chap.   IV.,    Sec. 

,        V      ,     y    A,    ^       2,   para.   1:5,  Stnkis  11.  L.  13.  24G,) 

haurt  Mini  SinArtal)liatt:»,  and  SinartaMiattacharya  have  de- 
thr  t.M  of  (iaiita.na,  anjl      ^.|.^j.^,^j  ^j^.^^  the  passage  of  Gautama, 

l':ir  I  lo,  rtftr  to  thf  Yau-  above  (pioted,  the  passage  of  Na- 
*'*^^'  •'"'>  rada   (XIII.,  2)  :— »*  The  daughters 

(^hall  divide)  their  mother's  (wealth)  ;  on  failure  of  tliera 
In  t  ( iiial«  )  (»n>priug  /'  the  passage  of  Katyuyana — '*  But  on 
f'tiliur  of  dauL^htcrs  the  inheritance  belongs  to  the  son  ;  " 
th.*  pasvaL^-.*  <  f  ^'ajuavalkya  (II.,  118)  ; — '*  Daughters  share 
the  1-  -i«lue  nf  tli  ir  mother's  property  afterpayment,  of  her 
d»  !♦  ^,  ami  ill*'  male  issue  succeeds  in  their  default/'  and 
(  iii<  r  i«  xts  (.f  tlie  .Smriti,  which  declare  the  necessity  of  the 
daiiL'lii  r'>  iulit  ritiug  their  nn>ther*s  property,  refer,  in  con- 
f  imitv  with  the  text  of  Mann  (IX.,  1:31)  : — "  The  Yautaka 
!-<  tl  •  ^hap-  of  tht»  unmarried  daughters  ;  "  and  with  the 
t«  xt  \'a  i-htha  (XIV.,  2^5)  : — *'  Let  the  females  share  the 
nnpii  il  pr« -' iit^  of  their  mother/'  to  the  Yautaka  only, 
b'  <  aii-«*  (oihcrwi-e)  they  (would)  contradict  the  above  (para. 
I)  ^pi.  ted  text  of  Manu  (IX.,  192). 
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13.  Those  two  (authors,  D&yabhaga,  loc  cit.,   pum*   IS) 

'explain  the  word  pariQayya  (naptial 
Explanations     of    the     present)  to  denote  that  which  hu 

term   Pdrinayya,  *  naptial      ,  •      j     j.  xi-  •  *^t_  a. 

presents.'  heen  received  at  the  marriage  (that 

is  to  say)  the  Yautaka.  In  the  KJal- 
pataru  and  the  Yiv&da  Chintilmani  the  reading  p&riqiayym  it 
given,  and  the  word  explained  to  denote  the  paraphernalia 
of  a  woman  such,  as  her  mirror,  comb,  and  the  like. 

14.  But  Vijrid.nGsvara  declares  that  a  woman's  properij, 

of  whatever  description  it   may  he, 

v»rt"at"''strt.lSf"i::  goes,  first  though  sobs  may  b, 
volves  nocoriling  to  the  text  living,  to  the  daughters,  danghten* 
of  Gautama,  quoted  para,     daughters,  and  to  the    danghtertf 

sons,  and  on  failure  of  these  (heirs) 
to  the  sons.  But  the  (descent  of)  a  childless  woman's 
separate  property  will  be  declared  (in  the  sequel). 

15.  In    the    passage    of     Yijnavalkya    (II.j  118)  :— 

"Daughters  (share)  the  residne/' 
Full      explanation     of     jfc^     not  the  daughters  alone,  but 

>ijiian<.'svaru  s  opinion.  '  /?     i.  m 

by  the  words — ''  On  failure  of  them 
the  issue,"  the  daughter's  daughter  and  the  daughter's  son 
also  are  intended,  according  to  the  text  of  N&rada  (XIII., 
2): — " The  daughters  (share)  their  mother's  (wealth);  on 
failure  of  daughters  their  oSspring/'  In  the  latter  passage, 
the  word  tad  (crude  form  the  3rd  personal  pronoun),  which 
is  contained  in  the  word  fadanvaija  (their  oflPspring),  refers 
to  the  daughters,  who  are  mentioned  immediately  before, 
and  not  to  the  mother,  (as  Jimutavahana  thinks).  Further, 
the  offspring  of  a  daughter  may  be  female  or  male. 
Amongst  them  also  the  daughter's  daughter  (inherits)  first, 
and  next  the  daughter's  son.  For  in  the  text  of  Yajnavalkya 
(II.,ll.n)  also,  which  will  be  quoted  below,  Sec.  8,  para.  2):-~ 


13.  Sec  VivuJa  Chintamaiii,  translated  by  P.  K.  Tagore,  p.  269; 
Dayabliajja  Chap.  IV.,  Sec.  2.  para.  15,  Stokct  H.  L.  B.  2i7 ;  Mit., 
Ch.  If..  Sir.  II.,  paras.  12  and  13,  Ibid,  461. 

15.  Sec  Mit..  Chapt-r  II.,  Sec.  XI.  paras.  12  and  1.3,  {Ibid.,  461). 
Compare  also  Mit.,  Chap  I  ,  Sec.  3,  para.  1,  Ibid,,  381. 
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"  If  sho  liavo  oflfspring,  the  (daughter's  daughters  take  it)/' 
Tho  Jaiigbter^s  daughters  are  intended,  because  (otherwise 
the  author)  would  be  guilty  of  redundancy,  as  he  has  already 
nu'iitioued  tho  daughter's  (right  to  inheritance)  explicitly  in 
tho  text  (II.,  11 8) :—"  Tho  daughter's  share/' &c.  The  right 
of  the  daughter's  son  is  indicated  by  the  (use  of  the)  general 
term  *'  tho  daughter's  offspring."  But  the  right  of  the  sons 
follows  from  tho  abridged  conjunctive  compound  used  in 
this  text  of  YAjnavalkya  (II.,  118): — "Let  sons  divide 
ecjually  tho  effects  and  tho  debts  after  (the  demise  of) 
their  two  parents ;"  and  that  has  been  ahrcady  explained 
above. 

10.     But  since  in  the   passage    (Yajfi.  II.,    118): — "On 

failure  of  daughters  the  issue,'*  the 

A  rectification  of  Uie  ex-      ^ord  '  issuo'  may  be  fitly  construed 

\\^  0.  '     with  tho  word  '  mother*  (that  stands 

in  the  beginning  of  the  half  verse), 
and  HI  the  genitive  case,  and  since  tho  daughters  are  men- 
ti(iiu  d  separately,  tho  sons  and  tho  rest  alone  are  intended 
(by  that  word),  and  this  is  no  superfluous  repetition,  because 
(lun)  the  .Sons  are  deelared  to  inherit  on  failure  of  daughters, 
(wliilfin  the  beginning  of  the  verse  their  right  was  mention- 
ed f^^'uerally  only). 

17.     J5ut  tho  meaning  of  tho  text  of  Manu    (IX.,  192) — 

*'  On  the  death  of  tho    mother,    let 
V.jnant^varR's  ixplana.     ^^^   ^j^^   uterine    brothers  and    the 

quotctl  .Sec.  J.  piira.  I.  utcrino   sisters    equally    divide    the 

maternal  estate  " — is  this  ;  '  all  the 


U'k     Compare  Mit.,  Chap.  I.,  Sec.  3.  i>arm.  12,  Stokes  11.  L.  B.38-1. 

17.  roinpan*  Mit.  Chap.  II.,  Soc.  11,  pa  mi.  20  and  21,  Ibid,,  463. 
Ih-ri,  ami  in  tlic  M(pu>l,  the  uonPekat  csha,* /i7.  '  Uhe  oiuitaion  of 
soiiu'  ami)  till-  retention  of  one  term,*  hat  bei*n  trantUted  by  **an abridged 
copulutixc  compound."  It  ought  to  be  meutioned  that  the  ilindA 
i;i:iiinu:trian>  do  not  consider  the  Ekas  esbas,  rit.  terms  Uke  yiiarau,  the 
two  ruther!t,  inntead  of  mother  and  father,  bkrdtarak  *  brutbert' for 'sisters 
and  iirothers*  to  be   abridged  copulative  conpoiuids.     But  the   Utter 
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it 


utenne  brothers  and  all  the  uterine  sistera'  shall  divide  tlie 
maternal  estate  equally^  (each  class)  at  that  time  when  their 
rifjhts  come  in  to  force.  But  the  meaning  is  not  that  both 
(sisters  and  brothers)  shall  jointly  divide  (the  estate)  in 
equal  shares.  For^  since  the  words  (brothers  and  aisten) 
do  not  form  a  copulative  compound  or  an  abridged  oopa- 
lative  compound,  they  cannot  bo  understood  to  present  the 
meaning  of  their  several  terms  at  once.  Besides,  the  word 
<  and'  (which  connects  the  two  terms)  may  be  understood  to 
connect  them  exclusively  in  their  capacity  as  sharers  of  the 
property  (without  reference  to  time).  Just  in  the  same 
manner,  if  one  says  "Devadatta  ploughs  and  also  Yajnadatta,.^ 
it  is  not  (necessarily)  indicated  thereby,  that  there  is 
complete  conjunction  (between  the  two  persons  not  only 
to  the  performance  of  the  act  but  also)  as  to  time.  Though 
the  right  of  both  (brothers  and  sisters)  to  the  maternal 
estate  is  established  })\  another  passage,  the  object  of  this 
text  is  to  forbid,  by  (the  use  of  the  word)  equally,  a  division 
made  unequal  by  means  of  pivfereutial  shares  given  to  the 
eldest  and  the  like. 

18.     The  word  '  ut(M-ine'  is  used  in  order  to  prevent  half- 
brothers  and  half-sistei-s   (from    ob- 

The  (laughter  of  :iBrah.      taining  shares).     To  the  same    end 
mam  wife  takes  the  estate       »r  ,  «"«* 

of  fli  wife  of  a  lower  en««te.  Mauu  has  declared,  that  a  step- 
daughter born  by  a  wife  of  the 
highest  class,  on  failure  of  her  offspring,  takes  the  property 
of  a  stepmother  of  a  lower  caste  (saying,  IX.,  198)  : — "  The 
wealth  of  a  woman,  which  luis  been  in  any  manner  given  to 
her  by  her  father,  let  the  Brahmani  daughter  (of  her  hns- 
baud)  tak<»  it,  or  K't  it  belong  to  her  offspring.''  Here  (the 
author)  intends  a  childless  wife  of  the  Kshatriya  or  any 
lower  cast<»;  and  the  words  'a  Ih-ahniani'  (daughter)  include 

translation   will   )>e  easier   unilerstood   by    those   who  arc  unacquainted 
with  native   jjraiinnar,    nnd  it  ileserihes  the    real   orijjin   of  these   foniit 
more  rorrertly  than  the  llimlO  term.     See  also  Mil.,  lor.  cit,  note. 
H      Compare  Mit  .  hie  eit..  pan.  'JJ.  Stoker  II.  L.  ft.  -ifi:*. 
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:iiiv  KiijiLTiur  clu-^s.  And  tliis  (text  of  JJaiiu)  is  on  excep- 
(ii.'ii  to  (till-  nilfj  liii(]  dowu  in  the  verse,  Yajnavalkj'a, 
il.,  111!) ; — "The  ijrojierty  of  iichJIiiless  wouiau  goes  toiler 
ljiisl,;uitl."  Ac.  llcneo  the  duughter  of  a  Kshatriyw  wife 
l^iken  thi- jiroiierty  of  a  thihlleBs  Vai-yn,  and  the  daughter 
of  II  Viiisyii  lukeslhe  property  of  a  childless  Sfldra.  On  fail- 
ure of  such  [stqi- daughters)  their  ofrspriiig  take  it;  and  on 
failure  i.>f  the  latter  (tho  text  of  Yojfiavnlkya  II.,  140);— 
"  TJie  pi-nperty  of  a  childless  woman,"  &e.  eoinea  into  force. 
It'.  Therefore  they  duelaro  that  tho  daughter  and  the 
rest  have  a  rii^hl,  in  the  first  in* 
iiili.rii  liiiirf  tliv  ai.ns.  atiiuee,  to  tho  property  of  feoiales 

leaving  issue,  Dud  after  them    the 
Boiis  and  the  rest. 
J.     ,     ,,-.       .^  _     .  20.     J ttn utavahaDa   (Dayabhaga, 

iiiiii  <if  M»nii  I\  .  lit-.:,  Chap.IV.,-'^ec.  2,para.2sq(i.,Sloke.s 
^l,',r''''l-.m"i  """  '■''""  I'-l'- II- -13  &«-■■)  gives  the  follow- 
ing cumiuent  on  this  (passage)  : — 
'f.  (I»j'iyul»hi"iga,  I.  e.,  paras,  2 — 0.)  It  is  proper  that 
ilu'  uttriiie  brothers  and  sisters  should  dividi^  and  inherit 
?..;./?;..■.  I'ur,  though  in  the  texts  of  Mauu,  ofBrihaBpati. 
lUy.i ')l  S;iuklLii  and  liikhita,  (the  two  terms  '  brothers' and 
■-i-tir-'  li")  not  (fornOacopulativeeoinpounil, still  the  samo 
iiicaiLJiig  iii:iy  bcilinveii  fnini  the  word  'and',  (which  unites 
ilir  uvo  tiTiDs)  and  denotes  'cumulation.'  Moreover  tho 
wi.nl  '  und"  j-.  proper  to  denote  eonjiinetiou  in  time  in  these 
;jii.--ai:."-)  air"',  because  in  the  passage  of  IX'vala  (Diiya- 
|.li'.^.M.  loc.  eii.,  piira.  *'•) : — "  A  woman'.'*  prnperty  iseommon 
ii  li.r  ><ius  ami  unmarried  daughters,"  &c,  the  copnlative 
<A„i;n:iiu.lbi~b.vnempI..yed. 

':  (Diyiibhag-'.  1- '■•- I'-'ra.  7.)  BeMde>,  if  the  daughters 
ul  ■I.I'  \M  IV  etiiiil.  il  to  the  whole  pmjierty  of  their  mother,  a 
-|>>  1  :ii!  iixi  icg:.iilj[ig  the  Vautaka  would  be  iiieaningloHa, 
Ami  ii  ir,  not  proper  to  my,  (hat  thii^  (latter  text)  is  intendeil 
!■■  (Arlu.l,-  iiiiiriii'd  tliiugluers  by  the  cmplnyuient  of  the 
;i  iTii  (Iviiii.iiij  '  iiTiiuarricd  daughter'  ;  beeiiuae  their  exclu* 
'■■'  !i  fn  111  ■  vt  IV  kind  of  Stridhau   has  been  declared  io  lUi 
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texts  of  Gautama  (XXYIILj  21)  and  the  xert,  and 
on  failure  of  unmarried  daughters^  the  married  ones  and  die 
rest  must  be  allowed  to  have  aright  to  this  (kind  of  propertj, 
the  Yautaka)  also.  Therefore  the  dedsion  is  that  aonm  aad 
daughters  are  intended  by  Manu  and  the  rest  to  have  mtt 
equal  right  to  property  received  by  a  woman  before  the 
nuptial  fire  and  the  like^  and  that  daughters  alone  are  in- 
tended  to  have  a  right  to  the  Yautaka. 

c.  But  the  gift  subsequent  and  the  gift  of  the  affecfcioiiafte 
husband^  which  alone  are  mentioned  in  the  second  text  of 
Manu  (IX.^  l9o),  include  the  gift  received  before  the  nuptial 
fire  and  the  rest^  because  otherwise  it  would  be  useless  that 
(the  author)  makes  a  fresh  beginning  in  respect  of  the 
Yautaka. 

21.    The  opinions  of  the  author 
.g^r'efrh"  tX£"     Of  the  Dfiyatatva  and  others  agree 

with  this  view  of  Jimdtavfthana. 

22.     My  view  on  this  (subject)  is  as  follows : — Since  there 
.,    ,  is  no  proof  that  the  mention  of  the 

Mitrnmisra's       opinion,  .^       i  ^        -,  ,^  ^  •      ,    -. 

containing  the  refutation     gift  subsequent  and  tho  rest  iDcladea 
of   Jimatavdlinna's   view,      (as   Jimutavahana    asserts)    (other 

"  '  kinds  of  Stridhan),  the  danghtera, 
in  tho  first  instance,  hnvo  a  right  to  all  other  property  of 
their  mother,  except  those  two  sorts  (the  gift  subsequent 
and  the  affectionate  gift  of  the  husband) ;  and  after  them  the 
sons  have  a  right  to  it.  But  tho  special  text  regarding  the 
Yautaka  is  intended  to  exclude  the  married  daughters.  If 
(you  object  to  tliis),  that  (the  exclusion  of  married  daof^hten 
holds  good)  likewise  in  (the  case  of)  other  (sorts  of  Strf- 
dhan),  (then  I  grant)  that  that  is  truo.  But  (in  regard  of 
the  latter  the  exclusion)  is  not  absolute,  while  in  the  case  of 
the  Yautaka  it  is  absolute.  Therefore  the  opinion  of  the 
author  of  the  Smriti  Chandriku  and  of  the  rest  is»  that  the 
Yautaka  goes,  on  failure  of  daughters,  to  the  husband 
or  others  {ie,  the  woman's  parents),  according  to  the 
diversity  of  the  marriage  rites,  but  not  to  the  married 
daughters. 
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23.     But  the  view  of  Vijn&nesvardchdrya  is  the  following. 

In  general  (tlie  texts  of  the  Smritis) 
Exposition   of  yijrmne-     jeclaro    that   the   daughters  shall 

Bvani  s  o|nii!on  on  the  bear-  ^  o 

in«r  of  Munu  IX.,  lyj,  ana      take   all    their    mothers    separate 
nfuiatimi  of  Jimatavuhan,     property.     (Now  a   rule)  ought  to 

bo  restricted  (in  its  eflfects)  by 
virtue  of  a  text  only,  that  admits  of  no  other  explanation, 
(i-c.  of  no  explanation  that  brings  it  into  harmony  with  the 
first).  (Hut)  the  texts  of  Manu  and  tho  rest  do  admit  of 
another  explanation  (as  has  been  shown  above,  para.  17,) 
ami  <lo  not  (necessarily)  import  the  equal  right  of  tho  sons 
nnd  daiij^litcrs,  because  they  (maybe  interpreted  to)  indicate 
nurclv  tho  j'cncral  rij^ht  of  sons.  Nor  does  tho  word  'and' 
(»r  the  copulative  compound  (used  by  Devala)  indicate  the 
ecjualiiy  (of  llic  sou's  and  daughter's  rights),  because  their 
uso  is  justified  also  if  they  a ro  interpreted  to  connect  the 
(two  (lassos  of  persons)  in  their  quality  as  sharers  merely 
(.v'v  al)(»vo,  pani.  7).  Otherwise  (if  this  explanation  were 
nnt  a<lniiftsibh>)  the  successive  right  of  a  mother  and  a  father 
(to  tin.'  estate  of  their  son),  which  is  allowed  in  all  the  (law) 
books,  would  be  impossible,  as  (in  the  passage  of  Yujiiaval- 
kya,  II.,  lo«)): — "The  wife,  and  tho  daughters,  also  both 
parents,"  t^c. ;  an  abridged  copulative  compound  is  used ; 
and  (in  tho  j)assage  of  Katyayana) — *' That  is  desired  for 
the  Miuther  and  the  father,"  &c.,  a  copulative  compound. 

24.     (If)  it   be  objected  that  in  tho  latter    (case),  those 

(copulative  compounds)  are  proper 

An  objection  rcfiitcil.  /.        -i  i    •      jv 

(to    bo   explamed)     as  cxprcssmg 


J.r  U.'jrar.linjj  Yajn.  II..  136,  compare  Mit.,  Chap.  II.,  Sec.  3,  ptim. 
2  M|q  .    Stoki-s  ILL.  B.  411-2. 

LM  Vishnu.  liK*.  cit..  mention*  the  rights  of  the  mother  ancl  of  the 
fatlMT  in  two  separate  Siitras.  This  circumstance  might  be  uied  by  • 
portinuciouji  opjioncnt  in  order  to  inTaliilatc  the  objiTtion  advanced,  parm. 
*2M  sii/^fn.  For  it  might  be  asserted  that  this  text  of  Vishnu  was  the 
reason  l^r  nlloi%inf;  the  abridfred  compound  }»itarau,  the  'two  parents,  to 
denote  the  surccMiTe  right  of  the  mother  and  the  father-     In  order  to 
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merely  the  co-ordination  of  the  verbal  constmofdoiij  in 
formity  with  the  passage  of  Vishi^u  (XVII.^  6,  7»)  and  otherif 
but  that  tho  sequence  of  the  persona  expressed  by  the  word% 
though  not  corresponding  (to  the  co-ordination  of  the  ver* 
bal  construction)^  is  (for  this  reason  only)  compatible  with 
(the  use  of  the  copulative  compound)^  then  (I  answer)  :-» 
In  this  (case  of  the  sons  and  daughters)  also  let  it  be  pro- 
per to  (interpret)  the  copulative  compounds,  tho  word  'and' 
&;c.  as  expressing  merely  the  co-ordination  of  the  verbal 
construction)  since  the  sequence  of  the  persons  expressed 
by  the  words,  which  may  be  learnt  from  the  texts  of  Y&jBa- 
valkya  and  of  Katyayana  : — '^  After  them  the  (male)  issue." 
"  On  failure  of  daughters  the  inheritance  goes  to  the  sons  ;" 
does  not  correspond  (with  the  co-ordination  of  the  verbal 
construction).  But  it  is  impossible  to  interpret  those  (last 
passages)  in  conformity  with  the  former  and  to  consider 
them  to  teach  something  else.  (For)  if  the  right-  (of  sons 
and  daughters)  to  inherit  together  were  established,  then 
it  would  be  right  to  limit  their  interpretation,  and  if  the 
limitation  were  proved  to  be  right,  then  the  equal  rig'ht  (of 
sons  and  daughters)  would  follow.  Thus  there  arises  a  rea- 
soning in  a  circle. 

25.     But,   if  you   object,  that   (on  the   adoption  of  this 

interpretation)  (Manu's)  special  text 

Under      Viin;im»;jvnra's  t        xi  Ti.        u  ^  m 

explanation,  Mann's  tc^xt  regarding  the  gift  subsequent  and 
regarding  the  {rift  suhstc-  (the  afl'ectionate  gift  of  the  husband) 
quent  (IX.,  192)  U  not  Toid     becomes  devoid  of  meaning,  then  I 

of  meaning.  n       .     i 

deny  tliat.  r  or  it  has  a  meaning, 
if  intorpivted  in  conformity  with  tlie  view  of  the  author  of 
the  Chaiidrika  (ji])()V(',  pnra.  22,)  and  the  rest  regarding^  the 
Yautaka.  Fur  all  the  texts  will  be  full  of  meanings  if,  sup. 
posing  the  mcMition  of  tin;  AnvaJheya  to  include  (all  other 
kinds  of  Stridlian)^  and  supjmsing  that  (text  regarding  the 
gift  subsecjuont  to  dcvlare   the  general   right  of  tho  issue  to 

remove  this  objection «  Mitruniiijra  adducei  two  tcstn  of  Yujnavtlkya  ami 
Kfitv/lyaaa,  where  the  ffuecessive  ripht  of  ^'inters  and  brothers  ii  likewiie 
expressly  mentioned. 
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Hi),  tlio  text  "  After  the  Jcatli  of  the  mother  let  tlie 
iiu-  brothers,"  &.c.  ami  similar  ones  bo  taken  to  declare 
^■([iialit)' of  thf  shares  imJ  the  like.  Therefore  every- 
^-  i»  in  „r.l»r. 

i.      Itilt  tile  illustrioiiH  Vidylmijya  has  given  both  views, 

iiccordiiig  to  the  Smriti  Chantlrik& 

iliSninyn     frives     no      and  the  Jliliiksharu,  without  giving 

h'ri'i'i'tiuii  "^    '  "''"  "       *'  decision  (in    favour  of  the  One  or 

the  other). 
r.  Iliit  the  right  of  daughter's  daughters  and  daugh- 
ter's Sons  (to  inherit)  before  the 
r  nj-lii  of  ilniinhiiTi  sons  and  the  rest  is  allowed  unani- 
mously by  the  authors  of  the  ilitu- 
in'i,  Clmiidiikftuud  Mudaiiarutna,  an  well  as  the  ijluatriou.'i 
y;\ri,iiya. 

■i    •'.     Itut  Jiiniitavrdmnn,  (l%;ibhugn,  Chap.  IV.,  Sec. 
ii,i».r.liHimM.Hk,siUe     :^.  piras.  17— 19.  Stokes  H.   L.  B. 
inluni    imiiic.lint.-l>-      247,   248,)    and  the  author  of  the 
t  If  .iiii);  itLTs.  Dayututva  (assert)    that    the    sons 

■rit  imiiH-diiilely  after  the  daughters  and  not  after  the 
1,'lilir's  d^iiightcr;!  and  tho  rest.  For  (according  to  him) 
tiiit  |n»r.iblf  til  construe  Ju  tho  passage  of  Naruda,  "On 
nv  ol'  diiuj^litiTs  tho  issue  (of)  that  iuherits,"  the  word 
LiL'',  which  dcsigtiate.t  the  issue  in  the  shape  of  sons  and 
■■■■•^l,  wiih  (till'  wurd)  daughter.  For  the  word  *  daugh- 
which  j-ij^'uitii-s  a  particular  sort  (if  progeny,  caunot  bo 
-riLird  «ltli  (ihe  w..ni  „„>;,ija  whi.-hl  also  (dVnotcs)  pro- 
■■,  >\wy  O'-th  hiivc  tlic)  same  (import)  and  (therefore  do) 
(r.i|iiiiT  (sirU  uthrr  ii-^)  c.  >  rr  el  ii  lives  (but  a  word  meaning 
■I.I).  N.-r  ic;tn  it  bo  said  that)  the  word /r((  (that)  in 
c  •\t\[i->\ini\  ('I-I-IHI--I-J-I  'issue  of  that')  is  recpiired  ae  acor- 
u\.-  |i.f  the  w.ir<i  iijiciijk),  be(.-ause  it  denotes  them  (the 
L'lil'i>>  in  llieir  (piidity  as  daughters  only. 

I  'i'iyiibli;'if,':i.  \\>v.  cit.,  parn.  20.     Besides,  since  the  word 

,11/lH.  i"  ill  the  text  of  Vijiiavalkya  (II.,   118)    standing 

tli<'   iiMiiiiiiiitivc  case  and   (the  pronoun)    'of  them'   in 

;ilil;ilivi'    eiise,    cannot    bo    construed    with    the    term 
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'issae',  which  requires  the  genitive  ca8e»  (the  term  'imBO 
mast  be  connected  with  the  term  *  mother*  (which  etands  m 
the  genitive  case)^  though  (the  latter)  is  separated  bj  tha 
intervention  of  other  words.  Since  (the  text  of  NirmdB, 
quoted  para.  28  a),  must  have  the  same  meaning^  as  that  (of 
Yajnavalkya)^  (the  term  tadanvaya  '  issue  of  thaf )  in  the 
former  (passage)  also  must  denote  the  progeny  of  the  mother, 
the  sons  and  the  rest^  and  not  the  offspring  of  the  daag^hteri. 
c.  Dayabhaga^  loc.  cit.^  21.  Moreover  conformably  with  the 
passage  of  Baudhajana,  ^<  Male  issue  of  the  body  bein^f  left, 
the  property  goes  to  them/'  it  is  proper  that  the  son  who 
is  the  immediate  issue  of  the  body  (of  his  mother)  should 
inherit  (her  property)  and  not  the  daughter's  son,  who  is  the 
mediate  issue  only  of  his  mother's  mother's  body, 

29.     That  is  foolish. 

a.     If  a  word   signifying  '  issue '  could  not  be  construed 
Refutation  of  Junftta-     with  another  (word  denoting)  issne, 

v&linnu's  opinions     quoted       tbcn  tllis    construction    COuId     liko- 

iii  the  i)recediu{r  para.  ^.jj.^.  ^ot  take  place  in  the  case  of 

the  word  ^son'  and  the  like.  (If  you  answer  that  in  the  latter 
case)  there  is  no  objection  to  construing  (one  word  denoting 
'issue'  with  (another),  because  its  connexion  with  thatissne 
IS  certain,  then  (I  answer  that  the  case  of  the  passage  of 

28  r.  The  rcndiiiir  ^ivcti  l>y  all  our  MSS.  of  BaiidlifiyiinB  is  SaioMpm* 
nyfshu,  "  Though   other  u^Iatious)  he  ulive,  the  property  goes  to  then 

(the  sons.)** 

20  n.  The  argument  is    auk\^'ard1y  arranged.     Mitrami&rs    means  to 
say,  if  JimAta  wvrc  right,  phrases  hke  '  the  daughters  sou*  vrould  be  im- 
possihle.     Then  lie  makes  the  imaginary  o])|)onent  ans\^'er,  that  there  is  a 
ditfereneo  hctween  this  ease  and  the    eouhtruetion  of  NArada's  text,  since 
in  the  phrase  '  the  (hiugliti-rVs  son'  the  grammatieal  constmction  and  the 
proximity  of  tiir  word<  make  it  necessary  to  eonncrt  tlie  two  words,  while 
the  eonstruetion  is  h)osrr  in   N^irada's  text.     To  this  MitramiHra  rejoins 
that  the  neees>ity  of  construing  the  word  *  danghtiTH*  with  issue  is  just  as 
urgent  in  the  latter  rase,  his  reason,  whieh  he  does  not  state  explicitly, 
prohahly  being,  that  the  word  fml  in  tndnnrnyn  must  be  referred  to  the 
nearest  term.    The  whole  diHeus^ion  is  a  sjK'cimen  of  the  wretched  quib- 
bles, with  which  the  bastiis  amuse  themsidves  in  their  SabhAi. 
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Narada  is)  just  the  same.  Were  itotherwise,  a  oansfarnotioa 
like  '  the  daughter's  sons'  would  not  be  admissible.  There* 
foro  this  (first  objection  of  Jtmfltay&hana)  is  (caused)  merely 
(by)  ignorance  of  the  theory  of  the  (construction)  of  words. 

b.  Though  in  the  text  of  Yajnayalkya,  the  mother's 
^  ^      .       ^        ^  .        issue.  li.e.)  the  sons  and  the  re8t» 

Refutation  of  iNurs.  28  d.         i  i_  x«       ^       x«ii     #i.i_  m. 

*^  have  been  mentioned »  atill ,  (that 

text)  makes  a  repeated  mention  of  the  sons,  whose  right  to 
inherit  had  been  declared  already  by  the  passage  II.,  118:— 
**  Lot  sons  divide  equally,"  &o. ;  in  order  to  show  that  the 
conditions  (of  this  right  are)  the  payment  of  the  debts  and 
the  absence  of  daughters.  And  (this  meaning)  remains 
uncontradicted  even  if  (the  sons  inherit)  afWr  the  daughters' 
sons. 

c.  But  the  text  of  Baudh&yana,  "  Issue  of  the  body  being 

^        alive,"  &c.,  teaches  only  Uwt  male 

Refutation  of  para.  28  e.  «  ,  ^  j    ^ 

'^  progeny,  because  descended   from 

a  common  mother  (no  matter  whether  in  the  first  or  second 

degree,)  inherit  her  property,  and,  since  the  word  '  angaja' 

*  born  from  the  body,'  has  the  same  meaning  as   (apatya) 

'  progeny/  it    teaches    also  the  right  of  both  sons  and 

daughters.    It  ought,  therefore,  not  to  bo  interpreted  as 

teaching  a  nearness,  which  is  contradictory  to  (the  import 

of)  other  texts.     Thus   (this  reasoning  of  Jlmiltavfihana) 

comes  to  nothing. 

SECTION  III.-SUCCESSION  TO  A  CHILDLESS 
WOMAN'S  PROPERTY. 

1.     In  case  of  failure  of  progeny  the  Lord  of  Yogis  (Yi- 

jiSavalkya)  says  (11.,  146)  :—  ''Har 

Y&JsmJSkJT.'  ^"^^^  ""^    kinsmen  take  it  if  she  die  withont 

issue."    ^  Without    iasiie'    means 
'  without  leaving  either  daughters  or  any  other  deioendanta 

29  b,  MitnunUrt  agteet  with  JtmftuWUuum  is  leferraig  the  werdi 
'  the  (male)  i«ue '  to  the  mnw.  Bat  he  holds,  that  the  test  docs  aoC 
teach  their  right  to  inherit  unmediately  sftsr  tht  daughters. 

I    Compare  Mit .  Chap.  11.,  8cc.  Ii.,|isrM. 8  sad  9,  Stol(Ct  H.  L.  B.  460. 
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down  to  great-gittndsons  /  '  if  she  pass  away^  means  '  if  ahs 
die' ;  her  kinsmen^  \iz^  those  persons  that  are 
the  following  verse. 

2.  The  same  (author)  mentions  different  heirs 

to   the  diversity   of   ibe 

The  iuccession  is  differ-     rites  (II.,  146)  : — *  The  property  of 
eot  according  to  the  diver-  i_-iji  •    ■■^^    -• 

iity  of  the  marriage  rites.        *  childless  woman,  mamed    Ul    tM 

form  denominated  Brfthma  or  is 
any  of  the  four  (unblamed  modes  of  marriage)  and  also  (in  tbs 
Gandharva  rite)  goes  to  her  husband  ;  bat  if  she  laatJM 
progeny,  it  will  go  to  her  (daughter's)  daughter;  and^ 
in  other  forms  of  marriage,  it  goes  to  her  father 
(**  and  mother).^'  *  In  the  four  (rites)'  means  •  in  those 
denominated  Brahma^  Daiva,  Arsha^  and  Pr4j&patya/  Since 
the  word  '  ^  api^  '  also  '  (is  placed  in  the  text),  the  Gindharra 
rite  is  likewise  included.  Or,  the  compound  (Brdhmddi' 
chaturshu)  being  one  of  the  class  at  atxidguMsafhvijSUiiia 
bahuvrihi,  the  four  first  rites  after  the  Br&hma  maniagee 
(must  be  understood).  (Interpreted)  in  this  manner  (the 
text  of  Yajnavalkya  agrees  perfectly  with  that  of  Manu  (IX^ 
196)  : — "  It  is  ordained  that  the  property  of  a  woman 
married  by  the  ceremonies  called  BrShma,  Datva^  Arahap 
Gandharva^  or  Prujd.patya,  shall  go  to  her  husband^  if  she 
die  without  issue." 

3.  The   property   of  a   childless   wife   married   by    the 

Hriihma  or  any  other  (of  the  afore- 
pa!i«e«"'*'""  "^''"■'  *"°     •nentioned)  rites,  goes  to  her  has- 

band,  and  on  failure  of  him,  to  the 

2.  Compare  Mit..  loc.  clt.,  panis.  lOand  11,  Stokci  H.  L.  B.  460-61  :-— 
But  Mitramisra's  explanation  i»  different  from  Vijiiilne^vara't,  m  h% 

desires  to  make  the  passafrt*  B^rree  with  Mann's  text. — An  ataeCpwia- 
famvijndna  hahuvrthi  is  a  relative  compound .  uhere  the  thing  only. 
not  the  qualities  by  which  it  is  characterised,  ere  to  he  taken  in 
with  an  action,  <>5r.  in  the  phrase,  '  Bring  him  who  possestea  the  spotted 
cows.'  The  [lerson  onh  who  is  indicated  by  the  reUtive  sentence  is  te 
be  brouj^ht  and  not  his  cows,  the  attribute  by  which  he  is  described. 

3.  The   principle  laid  down  in  tlii>   Section  on  the  succcMion  of  the) 
parent $t  sec  Mit ,  Chiip.  II.,  Sec  3,  pani.  1.  >qq  ,  IM.,  441. 
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husband's  nearest  relations.  For,  as  it  is  by  the  husband 
tluit  the  nearness  to  the  possessor  (the  wife)  is  barred,  the 
nearness  to  the  husband  must  be  made  the  principal  con- 
sideration. But  if  she  had  been  married  by  (one  of  the 
remaining  rites,  the  Asura  and  the  rest,  (the  property)  goes 
to  the  parents,  viz.  to  the  mother  and  the  father,  since  (the 
term  pitri)  is  an  abridged  copulative  compound.  In  this  case 
it  goes  first  to  the  mother  and  after  her  to  the  father,  accord- 
ing to  the  principle  laid  down  in  the  (section  on  the  succes- 
sion of  the)  j/arents  (to  thoir  childless  son),  and  because 
there  is  no  text  enjoining  the  contrary.  Hence  Manu  has  in 
his  text  (IX.  107) — **  But  her  wealth  given  on  the  marriage 
called  Asura,  or  on  either  of  the  (two)  others,  is  ordained, 
on  her  death  without  issue,  to  become  the  property  of  her 
mother  and  father,^'  placed  first  the  word  mother  in  the 
eopnlative  compound  mfltt-pitri,  and  thereby  indicated  the 
precedence  of  the  mother. 

4.     Further,  since  it  has  been  declared,  that  the  mother 

inherits  (in  the  first   instance)    the 

SiiocosMJon  to  the  pro-     property  of  a  (predeceased)  anmar- 

pertv   of  an  uiimarrit'd  fe-         •    i   i         i  .  i         r  •%  f  ^ 

J^jjI^  ned  daughter,  and  on  failure  of  her, 

the  father,  it  is  proper  that  the 
same  (order)  should  be  observed  here.  For  thus  Baudhayana 
says  : — ''  The  wealth  of  a  deceased  damsel,  let  the  uterine 
brethren  themselves  take.  On  failure  of  them  it  shall  belong 
to  the  mother,  or,  if  she  be  dead,  to  the  father." 

5.     On  failure  of  the  two  parents 
j;,jccM.Mun  on  fH.lure  of     (^^^  property)  goes  to  their  nearest 

relations. 
(».     In   the  ease  of  any  of  the  above-mentioned   marriage 

rites,  if  she  have  progeny,  (i.e.)  if  she 

Further    explnnntion    of       u««^:««.,^    U^.  •%..^»a..i>.«  ,..^^«  4^  U^. 

YAjnavalkva,  II..  N6.  *^^^^  '^^"®'  ^^^  property  goestoher 

(daughters')  daughters.     And  it  has 

4.     (^)mparc  Mit..  Chap    U..  Sec.  U,  ptm.  30,  Stokei  H.  L.  B.  465. 

;').     ■•  An. I  the  «lHu<;htert'  liaiighters,  being  itsur.**  &c.    Com|Uire  Mit, 

I  hap    U  .  See.  1 1,  para    IM.  Ibid  .  4(i2  :— **  Juat  Rt  grandioni  tccordioft 

to  tlu-ir  fatfjers." 
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been  stated  above  (Sec.  2,  para.  15)  that  the  term  denghten 
indicates  here  the  daughters'  daughters.  There  it  Ina  who 
been  said^  that  according  to  the  text  of  Gbtntamap  thegr  ib^ 
herit  in  the  order  of  unmarried  ones,  &o.,  and  that  when  the 
daughters  divide  their  mothers'  property^smallportiQndioiild 
be  given  to  the  daughters'  daughters.  And  the  dftngfatenf 
daughters  being  issue  of  different  mothers^  inherit  their  gtHid- 
mother's  property  in  unequal  shares  according  to  their  mo* 
therS}  just  as  grandsons  (inherit)  according  to  their  fiiUun. 
For  Gautama  says  (XXVIII.,  14)— '^  Or  let  the  aharee  head- 
justed  among  each  class  of  sons  according  to  their  mothen.* 
6  A.     But  Jimdtavuhana  (  DdyabhiLga   Chap.  IV.,  Sec.  3, 

para.  4^   Stokes   EL   L.   B.     251,) 

Jimatev&hana's   exposi.      ^^^^       ^^^    ^j^ja    ^^^    (MmBW   IX. 
tion  ofManu  IX.,  196.  ,^^     ',     ,  _        •..,•. 

196)  declares  the  disposal  of  that 
wealth  which  had  been  received  during(the  celebration  of)  the 
Br&hma  and  the  other  (above-mentioned)  marriage  rites,  bat 
not  that  of  the  entire  property  of  a  woman,  who  was  married 
according  to  (one  of)  those  (rites).  For>  (the  assamptioik 
that)  the  term  4n  the  Brahma  and  other  marriage  ritee'  is  to 
be  connected  with  (the  words)  '  whatever  wealth^^  that  this 
connexion  is  one  of  (time)  present  (and  hence  the  locative) 
metaphorically  expresses  time>  is  preferable  to  (the  view 
that)  (the  term  ^in  the  marriage  rites')  refers  to  the 
woman  who  has  been  married  aecordiog  to  them,  that  the  con- 
nexion is  based  on  the  past  marriage  act  (and  that  hence  the 
locative  case)  metaphorically  indicates  (the  woman  married). 

7.     The  author  of  the  D&yatatra 

the  same  (explanation). 

8.     That  is  not  clever.     For^  as  in  the  preceding  text,  it 

Refutation  of  Jirafttavft.     had  been  stated  in  general   terms^ 

htna's  view.  that  the  kinsmen  take  the  propertj 

of  a  wife  deceased  without  leaving  issue,  and  as  hence  arises 

the  desire  to  know,  of  what  description  the  childless  widow 

6a.    Regarding  Jim(itavfthana's  opinions.  See  Mr.  Colfbrookc't 
to  D/lyabhAga,  4. 
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(mast  be)  and  who  the  kinsmen  «re^  it  is  proper  that  the 
terms  "  in  the  Br&hma  rite»''  &c.  should  qoaliff  these  words. 
And  the  principle  of  interpretation^  based  on  the  connexion 
of  present  and  past  time>  is  likewise  of  no  nse.  For,  in  the 
cose  of  cither  (of  the  proposed  interpretations)  (the  acts  of 
giving  the  property  and  of  marrying  the  woman  are)  equally 
past  at  the  time  when  the  property  is  divided,  and  hence  the 
co-ordination  in  time  of  the  acquisition  of  the  ^wealth  and  of 
the  marriage  rite  proves  nothing.  Besides  it  is  of  greater 
importance  (to  indicate)  the  relation  of  wifehood  which 
arises  through  the  marriage  rite  (than  to  indicate  the  time). 
0.    But  what  she  obtained  from  her  parents  after  her 

Property  received  after  carriage,  according  to  whatever 
marriage  from  the  parenu  rite  (it  may  have  been  celebrated)i 
goes  to  the  brothen.  •  that  goes  to  her  brothers.    In  ro. 

gard  to  this  K&tyayana  says : — *'  And  whatever  immoveable 
property  has  been  given  by  the  parents  to  their  daughter, 
that  gocs^  in  case  she  dies  without  issue,  always  to  her  bro- 
thers/' But  VisvarApa  and  JtmAtavihana  (D&yabhiga, 
Chap.  IV.,  Sec.  S,  paras.  12—15,  Stokes  H.  L.  B.  863-4,) 
declare  that  that  property  goes  to  her  brothers,  which  had 
been  given  to  her  by  her  parents,  whilst  she  was  unmarried^ 
because  that  which  she  obtained  after  her  marriage  is  '  a  gift 
subsequent/  and  because  that  which  she  received  ai  the 
marriage  ceremony  goes,  according  to  the  diversity  of  mar« 
riago  rites,  to  her  husband  or  to  her  mother  and  father. 
That  is  wrong.  For  (the  test  of  K4ty&yana)  refers  to  immove* 
able  property,  and  hence  is  not  contradictory  (to  the  other 
ones).  And  it  is  wrong  to  contend  (as  JtmAtav&haaa  does) 
that  the  term  *  immoveables*  includes  the  moveables  accord* 
ing  to  the  maxim  of  the  staff  and  loaves  (the  ar^HSiaiifiisi  & 
fortiori).  For  that  maxim  does  not  apply  to  an  exception. 
10.  But  the  fee  (stilka)  goes  to  the  nterine  brothers. 
The  6ulkt  goes  to  the  ^^T  Oautama  declares  (XXYIII., 
t^rothfm.  22) :—'' The  sister's  fee  belongs  to 

10.    Blit..  Chap.  If..  See.  11,  pais.  14.  Sloket  H.  L.  B.  461. 
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her  aterine  brothers/'  On  failare  of  uterine  broihera  (it 
goes)  to  the  mother.  For  tho  same  author  sajs  : — ''  After 
(them)^  it  goes  to  the  mother.  Some  declare^  that  (the 
mother  inherits)  first. ^  (The  latter  is)  the  view  of  othen 
(not  that  of  Gautama). 

11.  Property  given  (to  tho  wife)  by  her  kiDsmeiiy  b^ 

longs^  if  she  die  without  issue,  first 

.aioe?  to  the'l '''     to  1-  kinsmen ;  on  feilnre  of  them 

(it  goes)  to  the  husband,  according 
to  this  text  of  Katyuyana  :  ''  What  was  given  by  the  kins- 
men  goes  to  them,  and  on  failure  of  them  to  the  husband.'' 

12.  Kegarding  tho  case,  that  none  of  the  above    men- 
«  .,        ..  .        tioned  heirs  to  a  childless    woman's 

Bpnaspnti     enumerates  ,    ^  ,  w.**«»a » 

some  remoter  heirs  to  a  property  bo  living,  Brihaspati  says  : 
childlesawoman'sproperty.     c  rj.^^  mother's  sister,  the  maternal 

uncle's  wife,  the  paternal  uncle's  wife,  the  father's  sister*  the 
mother-in-law,  and  the  wife  of  an  elder  brother  are  pro- 
nounced to  bo  similar  to  mothers.  If  they  leave  no  leg^iti- 
mate  offspring  of  the  body,  no  stop-son,  nor  a  daughter's 
son,  nor  their  son,  then  the  sistcr*s  son  and  the  rest  shall 
take  their  property."  llere  the  term  'legitimate  issue  of 
the  body '  must  be  understood  to  include  sons  and  dang^Ii. 
tors,  because  those  two  bar  (the  rights  of)  all  other  (heirs). 

13.  And  the  order  in   which   they  bar  (the  rights)   has 

been  declared  above  (Sec.  2,  para- 

Step-son  and  his  son  in-      27,)  and  tho  term  '  son'  denotes  the 
hcrit     before  the     sister*s  «  t       i         •  j.  !•  ^»  . 

,y,j  ejc.  ^^^  ^^  ^  co-wifo,   by  virtue   pf  this 

text  of  Manu  (IX,,  183)  :— "  If 
among  all  wives  of  tlio  same  husband,  one  bring  forth  a  male 
child,  Manu  has  declared  them  all,  by  means  of  that  son,  to 
bo  mothers  of  male  issue."  But  the  word  '  son'  is  not  to  be 
construed  with  tin*  won!  legitimate  (issue)  of  tho  body.  For 
(in  that  case),  it  would  be  destitute  of  meaning.  Besides, 
(under  that  interpretation)  a  sister's  son  and  tho  rest  would 

U.     Comp*ro  MRv..rhHp.  IV.,  Sec.  10,  para.  31,  and  the  note,  Stokes 
H.L.  B.  106. 
12.     Compare  May.,  lor.  cit..  pnra.  30,  I  hid..  106. 
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be  entitled  to  inherit^  though  a  step-son  might  be  livixigi  and 
that  is  opposed  to  immemorial  custom. 

14.  And  thus  on  failure  of  the  daughters  son^  the  legi- 

timate  son  of  the  body  and  the  rest 
Recapitulation  of  heirt     (yi^.  hjs  son  and  grandson)  inherit, 

on  failure  of  the  daughter  s  ^..,  i.   .,  ,,       ' 

son.  ^^  failure  of  them  the  step-son. 

The  term  *'  their  son''  includes  the 
sons  of  the  legitimate  son  of  the  body  and  of  the  step-son, 
though  the  words  '  aurasa'  and  '  suta'  are  separated  from  the 
term  '  their  son,'  by  (the  intervening  term  *  the  dangh« 
ter's  son') ;  and  it  does  not  refer  to  the  immediately  preced- 
ing '  daughter's  son^'  because  the  daughter's  son  is  excln^d 
frotn  olTering  funeral  oblations  (to  his  great-grandmother). 
And  thus  on  failure  of  (all  heirs  down  to)  the  daughter's 
son^  first  the  legitimate  son  of  the  body  inherits,  after  him 
his  sons  and  grandsons.  For^  since  according  to  the  text :-~ 
''  Sons  and  grandsons  must  pay  the  debts  (of  their  ances- 
tors),''  they  aro  obliged  to  pay  the  debts,  and  since,  besides, 
they  arc  obliged  to  offer  funeral  oblations,  it  is  proper  that 
they  should  take  the  inheritance.  On  failure  of  these,  (the 
inheritance  devolves)  on  the  step-son,  his  sons  and  grandsons^ 
because^  under  such  circumstances,  these  oCTer  the  funeral 
oblations  and  pay  the  debts,  and  because  it  has  been  ordain- 
ed in  this  manner  in  the  above  text  of  Mann  (IX.,  188). 

15.  Then,  on  failure  of  these,  though   Sapi^das,  such 

as  a  father-in-law,  may  be  living,  the 
The  aiiitcr't  800  and  the     giBter's  SOU  and  the  rest  have  a  ricfht 

rest   inherit  on  uulure  of  .  *> 

thf  »ic|i-»on*!i  grandson.         to  mbcnt,  according  to  the  soale 

of  their  nearness  mentioned  in  the 

text  of  Brihaspati,  the  property  of  their  mother's  sister  and 

the  rest,  by  virtue  of  that  special  text  (of  Bfihaspati)  which 

<*Hnnot  have  any  other  application. 

Hi.    But  a  daughter-in-law  and  the  other  (female  rela- 
.,      ,  ,  ,  ,         tions)  receive  merely  food  and  rai- 

Femalcs  are  excluded.  .     .  *r    •  y^ 

ment,  because  their  nearness  (to 

16.  The  words  attnbutcd  here  to  Mann  are  sppsrently  iateaded  sa  a 
quotation  from  Manu  IX.,  18.    BttI there,  ia  our  teit,  the  moel  inpoiisat 
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her  mother-in-law)  as  a  Sapi^da  relation  has  no  fbroe»  it  being 
opposed  by  special    texts.    For  the  Veda    (deoiaraa)  ^-^ 
"  Therefore  women  ha^e  no  right  to  nse  sacred  teste  or  to 
a  share^''  and  Mann  gives^  in  conformity  with  that  (pnfwngoX 
the  (following)  text: — ^'  Women  have  no   right  to   use  the 
sacred  texts  and  no  right  to  a  share,  they  are  (fool  Kke)  falnn 
hoocL    That  is  a  settled    mle/'    Besides  the  eatebUalied 
doctrine  of  the  Southern  lawyers  such  as  the  antihor  of  tlie 
Smriti  Chandrik&^  and  of  all  the  Eastern  lawyers,  of  JimAteTi- 
hana  and  the  rest,  is,  that  those  women  only  have  a  riglit  to 
inherit  whose  claim  has  been  particularly    mentioned  in 
special  texts,  such  as  : — '^  The  wife,  and  the  daughters  like- 
wise,^' &c.,  but  that  (all)  others  are  prohibited  from   receiF- 
ing  shares  by  the  (aboYo-quoted)  texts  oCtho  Veda  andcrf 
Manu.     Thus  the  division   of  a  woman's  separate   propeitr 
(has  been  explained). 

word  '  ad&y&h,' '  have  no  right  to  a  share/  is  not  to  be  foond.  The 
edited  text,  wliich  is  supported  by  the  authority  of  KuUAkabha^^  fcada 
'  amantr&h.'  It  is  not  likely  that  so  late  a  writer  as  Mitramilra  should 
have  had  before  him  a  redaction  of  Manu  different  from  our  own.  The 
difference  in  the  reading  is  probably  owing  to  a  lapsua  memonm  on  Um 
part  of  Mitramisra,  who  no  doubt  quoted  here,  as  usually,  from  memotr. 
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III. 

AlMSTAMBA  DIIAHMASUTRA,  PRASNA  II., 

PATALA  VI.,  KANDA  13. 

[Translation.] 

1 .     iSons  bogotten  by  a  man,  who  approaches  a  woman  of 

♦  (jiial  caste,  who  had  not  belonged  before  to  another  man, 
and  who  has  been  married  to  him  legally,  at  the  time  of  her 
mouses,  have  a  right  to  follow  the  occupations  (of  their 
'.'astes). 

•J.     (And  they  have  a  right)  to  inherit  his  estate. 
•S.   •  If  they  do  not  sin  against  either  (of  their  parents). 
1.      If  a  man  approaches  a  woman  who  had  been  married 
bcfori*,  or  was  not   legally  married  to  him,  or  belongs  to   a 

♦  litferent  caste,  they  both  commit  a  sin. 

.\  A  son  also,  who  is  begotten  on  snch  a  (woman),  isex- 
'■ri'dingly  sinful, 

*i.  The  BrAhmana  (says):  the  son  belongs  to  him  who 
begot  him. 

7.  In  regard  to  this  subject  they  quote  also  (a  gathi 
tV«»ni  the  Veda).  (Having  considered  myself)  formerly,  a 
lather,  1  shall  not  now  allow  (any  longer)  my  wives  (to  bo 
ajiproaehi'd  by  other  men),  since  they  tieclarod  that  a  sou 
\n  longs  to  him  who  begot  him,  in  the  world  of  Yama.  The 
giver  of  the  set'd  carries  off  the  .son  after  death  in  Yama's 
w<»rld  ;  therefore  they  guanl  their  wives,  fearing  the  seed  of 
strangers.  Carefully  watch  over  (the  pr(K*ix*ation  of)  your 
ehiMren,  lest  stranger  seed  be  sown  on  your  soil.  In  the  next 
world  the  son  belongs  to  him  who  Ix^got  him,  the  (imprudent) 
liiKbaiid    makes    the     (begetting    of)     children    vain    (for 

limi.-elt)    ('/). 

n     H:ir:iiiiitta  %tati'^  that  these  tre  the  nentinients  of  a  huahand  vihoiM* 

x\if«    htttl   Im'cii  m-^li^ently  watched,   aud  therefore    bcrame    unfaithful. 

iittcriil  uImii  ht' riTeived  the  decision  that  the  son  ht'gotten   on  hi«   «ift* 

»^.  I'.n-.'ul  '•  ti»  the  iriver  of  the   »ced."     Accordiiip  to  hitu  tbe»e   fer*fi 

!•>  not  |>p>hihit  thi-  ap|>ointineDt  (niyoga)  of  a  %«iff  or  widou. 
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8.  Transgression  of  the  law  and  violence  is  foimd  amongit 
the  ancient  (sages). 

9.  They  committed  no  sin  on  accoant  of  tbe  groatnam  of 
their  spiritual  merit. 

10.  A  smaller  man^  who  seeing  (their  deeds)  follows  then^ 
falls. 

11.  The  gift  (or  acceptance  of  a  son)  and  the  right  to 
sell  (or  buy)  a  child  is  not  recognised  (a). 

12.  It  is  declared  in  the  Veda  that  at  the  time  of 
marriage  a  gift  intended  to  procure  certain  benefits  shosid 
be  made  (by  the  bridegroom)  to  the  father  of  the  bride^ 
in  order  to  fulfil  the  law.  ''  Therefore  he  should  gire  m 
hundred  (cows)  besides  a  chariot ;  that  (gift)  he  shoold 
make  bootless  (by  returning  it  to  the  giver).  "  In  thai 
(passage  of  the  Smriti  which  refers  to  the  marriage  rites) 
the  word  *  sale^  is  only  used  as  an  explanation  (6),  for  the 
union  (of  the  husbaud  and  wife)  is  eflTected  for  (the  acquU 
sition  of)  spiritual  merit. 

13.  After  having  gladdened  the  eldeal  son  by  some 
(choice  portion  of  his)  wealth, 

PATALA  VI.,  KAXDA  14. 

1.  He  should  during  his  lifetime  divide  his.  wealth 
equally  amongst  his  sons,  excepting  the  eunuch,  the  iiiad» 
and  the  outcast. 

2.  On  failure  of  sons  the  nearest  Sapinda  (takes  the 
inheritance). 

r  3.  On  failure  of  thcMu  the  spiritual  teacher  (inherits), 
on  failure  of  the  spiritual  teacher  a  pupil  shall  take  (the 
deceased's  wealth),  and  use  it  tor  religious  work  for  his 
(deceased's)  benelit. 


(a)  As  according  to  thiM  Siitra  the  ivmr  adopted  or  bought  wouMi 
forbidden,  Haradatta  thinks  that  it  refcrn  cither  only  to  eldest  tona,  or  to 
the  right  of  women  to  give  or  accept  son!«.     But  the  twelve  kinds  of 
who  are  known  to  other  Uwycr^  are  nowhcn?  imintioned  )>y  A|iaatainb«. 

(6)  And  thus  the  word  '  Male*  \ihich   i^  j'otiinl   ii!H>d  in  the  portions  of 
some  Smfitis  which  refer  to  inarria;;r  r\Us.     Ilaiadatta. 
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4.     I>i-  tlir  ilnii^Iiter  (may  taku  the  inheritance)  (a). 
'>.     On  fiiilure  of  all  (rtilntioas),   let   tbo   king  take   the 
inlit'iitaiicc. 

ii.     riumc  say  that  the  eldest  son  alone  inherits. ' 

7.  Ill  ijijtno  countries  golil  (or)  black  cows  (or)  black 
gniiii  is  the  share  of  the  eldest. 

8.  The  chariot  and  the  furnitare  in  the  father's  bouse 
(;ire,  ftcconliug  to  others,  the  share  of  the  oldest). 

y.  According  to  some  tho  share  of  the  wife  consists  of 
her  oninmetita  and  tho  wealth  (which  she  may  have  receiv- 
ed) t'liiMi  her  relations. 

10.  That  (preference  of  the  eldest  son)  ('»)  is  forbidden 
by  the  Veda*. 

11.  For  it  is  declared  In  tho  Veda,  without  (marking) 
a  ditiVniicr  (in  tho  treatment  of  the  sons):  Manu  divided 
his  wi'.'ilili  ninnngst  his  sons. 

12.  \ow  a  general  rule  is  rIso  given  in  the  Veda  (in 
fiLV'iur  ijf  tho  eldest)  ;  and  they  distinguish  the  eldest  sou 
at  (ill'!  division  of)  the  heritage  (r). 

I'j.  (Hut  to  thi-«  pica  in  favour  of  the  eldest  T  answer  :) 
\iiw  thine  who  uro  acquainted  with  thu  interpretation  of 
llic  l.iw  (('.-'.  the  Mimi'Liusukos)  declare  a  simple  statemout 
of  fact-i  nut  to  be  a  rule,  as  for  instance  (tho  following): 
"  'I'll  I  re  fore  amuugst  cattle,  goats  and  shwtp  walk  together" 
(m-  the  fulUtwing)  :  "  Therefore  the  mouth  of  a  learned 
llr.ilirniin  is,  as  it  were,  resplendent  "  ;  (or)  "  A  Brahman 
will)  h:is  studied  the  Vedas,  and  a  bc-goat,  evince  the 
'.iniiigc't  Mcxuitl  desires." 

It.  Therefore  (neither  of  tho  Veda  passages  quoted  has 
iiiiy  fiiro',  and)  all  (sons)    who  are  virtuous,  inherit. 

I.'i.  Diit  hiui,  who  expends  money  unrighteously,  he 
shi'itM  iliiinhcrit,  though  ho  bo  tho  oldest  son. 

III.     N'>  division  takes  place  bctwoen  husband   and  wife  ; 

(a  I    Some  *»\  :  "  on  fkilure  of  tops  ;"  othen  that  it  refer*  to  ibr  Isnl 
prtrfiliii;;  ^ilira   i.r.  ihi-  inheriti  only  on  bilure  of  pupil*),     tlandilla 
\4)  Si(  Siltra  fi. 
If    Ka  <nol'  hat  Ihr  meaning  of  etg; '  and.'    HanMlattl. 


1  • ! » » 
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liir  fnnii  tli**  tiinr  of  murriaLT**  tliry    an*   uiiiUil   in   rvligioos 
ft  ri-Mionu**. 

17.     I-ikc\vi«<c  iil>'»  us  n'^MriU   tlu- n-wunls   fur   works  bj 
wliK*h  ^|li^itIml  merit    i^    lu'ijuirfJ.    riiiil   thi'    acquiflition    of 
projHTly  (.1). 

H.     Fur  tlu'V  ilrfhin*  th;it    it  i^    ii^t    ii    theft,   if  the  wife 

m 

I'XIM'iul-^  iiiMiiry  on  u('i\ft*ioii**  "it' IK■c^^^i(y),   iluriii^   her  hnt- 


u    Or.  *  mill  111  tlir  fniilH  uf  pirt^  ami  ar«(iiititiuu  of  Meftlth.* 
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IV. 

BAUDHAYANA. 

a— PEA^NA  1,  ADHYAYA  5. 

[Thanblation.] 

1,     And   moreover,    tbe    {jreat-grandfather,    the   grand' 

fiithor,  the  futhor,  the  oterine  brotliore,  tho  son,  the  grandaoo, 

imd  tbp  great-grandson,   these  they  call  a  tDao's  Sapi^das, 

liiitnot  the  grent-grandaoo'saon  ; — and  amongst  these  (they 

lull)  a  Hon  niid  u  sou's  son  (together  with  theirfather)  sharers 

•  t'.in  iiudividod  iiblation.     Tlie  sharers  of  divided  oblationn 

ili,v<-.dl  Saknlyas{a). 

>i  T!i.Cha|ilt-r  or  Ailhvilva  iii  which  thii  pau*^  occura  ii  the  por- 
1 11)11  ')filii'  DlmrninHAaln  trebling  of  impurity  uu*edby  tbe  death  of  %  re- 
Nitioii.  Hiul  ofibr  finii-r>l  oblationi 

Siijiiitila  rt'lHtiiiii!>lii|i  extcnda.  arcoriliiig  to  BaudhAyana,  only  to  three 
nii'i'Ni1niii<  mill  to  three  ilvsci-adaDti.  He  eviileDtljr  take*  the  word  in  tbe 
x'liti;  of  'partaking  of  tlit>  lame  pii.x.U''  Tbui  ■  houteholder,  A,  prMeota 
oUlnnoiM  til  )ii»  anrpHtort  which  coDiiat  of  three  piitdu.  balli  of  food,  of 
»)iii'h    iht'    pri'Hi-graniirRihet,  Krandfather,  and  the  father  receive  one 

rmli.      tfrral'ii  MtDIi  IX..  1B60 

'I'tii'M-  llircc  nsccniUnti  are  therefore  the  Sapiadaa  of  J,  becaiue  thry 
-li;<ri'  ilir  olilaiiuii*  prcsciiU'il  by  him.  Among  the  deacendanti,  J,  together 
n  ith  Mil-  tint  and  tcrond,  sharei  the  oblationi  preacnted  by  tbe  third  dea- 
ri  iiilniii-.  hikI  roiiarqiiriitly  theie  tbrccare  J'aSapimUi.  By  tbe  terra 
S.iknha,  llutiilhfiyana  iiodentaiida  the  abarera  of  divided  oblaliont,  vif.Ihe 
liHinli.  tifth.  anil  !>i\th  atrendanU,  and  the  fourth,  fifth,  and  liath  deiecnd- 
M,t^.  r»r  till'  fimrth,  liftli,  and  iixth  deacendanta  jiartake  at  the  funeral 
Mirntu'iFi  Duly  of  the  lq<a.  Tbia  irord  denotea, according  to Hanu  111.. 
.'I'i.  till'  jiuri'  tir  porlioim  of  the  balla  of  food  (pindaa)  which  may  (tick  to 
t!i>'  hauiU  of  the  lacriljccr  when  he  baa  prepared  the  ball)  of  food 
l>iti<lH>  ,  null  ulnrh  n  Iraniferreil  lo  the  Kuugrata,  with  <rhieh  the 
KHcrillccr  wi|M.ii  bit  iianila.  According  to  the  now  prevailing  euiton  tbe 
l<'|ii  rou«i*l«  of  Ixtilrd  riif  and  water,  and  portiona  of  it  arc  acattcred, 
utUT  thi'  |iiui1n>  iiavi'  been  nlTvred,  on  tbe  ground,  in  a  circle  around  the 


<.lii  ilii;  other  band,  tbe  fourth,  fifth,  aod  ajxtb  d 
I'^iikulyai.  iH-rauw  be.  together  with  the  Brtt  and  aecond,  received  th«  lepa 
r>rrli\iil<-il  oblation  from  the  aixth,  at  the  Mint  time  when  the  third,  fourth. 
:iiil  tiftb  nceivc  the  pindai.  or  full  oblatitra. 
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2.  Though  other  (relations)  may  be  Imng*,  the  propeHj 
(of  a  deceased  male)  descends  to  these  (ue,,  first  the  aona 
and  next  the  other  Sapindas). 

3.  On  failure  of  Sapindas  the  Sakulyas  inherit  (tha 
estate  of  a  deceased  male).  On  failure  of  them  the  Ach&rjft 
(teacher)  who  stands  to  the  deceased  in  the  relation  of  a 
(spiritual)  father^  thq  pupil^  or  the  priest. 

4.  On  failure  of  (all)  these,  the  king  (takes  the  inherit* 
ance).  He  should  give  that  wealth  to  persons  learned  in 
the  three  Yedas.  But  the  king  should  never  take  for 
himself  the  wealth  of  a  Brahman.  Now  they  quote  <^1«^ 
(in  regard  to  this  matter  the  following  verse)  : — "  Poison 
they  do  not  call  (the  worst)  poison.  The  property  of  a 
Brfthman  is  called  (the  worst)  poison.  Poison  kilk  one 
man  alone,  the  property  of  a  Br&hman  (if  confiscated,  shi^ys 
the  king)  with  sons  and  grandsons.''  Therefore  the  king 
should  not  take  for  himself  the  property  of  a  Br&hman  ;  for 
the  property  of  a  Brahman  is  the  strongest  of  poisons.  - 

^.-PRASNA  II.,  KANDA  2. 

1.  The  Veda  says:  Manu  divided  his  ancestral  property 
amongst  his  sons.  ( A  man  may  therefore  divide  hia  an* 
cestrat  property)  equally  amongst  all  without  difference. 

2.  Or  he  may  reserve  for  the  eldest  the  best  part. 
(For)  the  Veda  says:  and  they  do  distinguish  the  eldest 
son  at  the  (division  of  the)  property. 

3.  Or  the  oldest  may  receive  (in  excess)  one  part  out  of 
ten,  and  the  rest  may  divide  equally. 

4.  The  division  of  the  ancestral  property  (takes  place 
only)  with  the  permission  of  the  father  (a). 

5.  (If  the  partition  takes  place)  during  the  lifetime  of 
the  father^  the  cows^  horses^  goats,  and  sheep  arc  the  share 
of  the  eldest  (according  to  the  custom)  of  (all)  the  four  castes, 

6.  If  there  are  sons  of  wives  belonging  to  different 
castes,  a   man  should   make  t«n  portions  of  his  ancestral 


(a)  Colebrooke,  DtiyabhAgtt,  Chap.  II..  ptra.  8  iStokei  H.  L.  B.  SOO). 
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property,  and  they  should  take  four  (ahares),  three,  two,  and 
«no  (uliarc),  according  to  the  order  (of  the  caste  of  tbeir 
111  other's). 

7.  If  a  legitituuto  sou  (aurasa,  tee  Sutra  10}  is  bom, 
and  there  ia  at  the  same  time  a  son  of  a  wife  of  equ^  class 
(begotten  by  a  kinsman,  or  otherwise  illegitimate)  (the 
legitimate  son)  shall  inherit  (a). 

8.  In  cast'  of  a  competition  of  a  son  born  from  a  wife  of 
equid  cJufis  and  of  one  born  from  a  wife  of  a  lower  clasR, 
the  son  of  the  wife  of  lower  class  may  take  the  uhare  of  the 
eldest,  in  case  ho  is  possessed  of  good  qualities. 

£1.  Or  (a  son)  who  ia  possestied  of  good  qualities  becomes 
the  protector  of  the  rest. 

10.  One  must  know  that  a  son  begotten  by  (the  hus- 
band) himself  on  a  wife  whoso  marriago  has  been  celebrated 
properly  (according  to  tho  approved  rites,  and  with  recita- 
tion of  mantras,  etc.),  and  who  is  of  the  same  caste  (as  her 
hiishaud),  is  culled  aurasa,  '  legitimate.'  In  regard  to  this 
they  qnoto  also  {this  verse) : — "  From  the  several  limbs  (of 
my  body)  art  thou  produced,  from  my  heart  art  thou  [b) 
born,  thou  art  <f//' called  '  son,'  mayst  thou  livo  a   hundred 

11.  llim  wlio  is  born  from  a  daughter,  after  an  agree- 
ment has  bL-cn  mndot  (they  call)  'tho  son  of  an  appointed 
ilitiighter  '  (putrikilpntra),  and  any  other  (male  oSspring  of 
ii  dmightor),  'diiiightcr's  son'  (dauhitra).  In  regard  to  this 
[licy  quote  (the  following  verse) : — "The  son  of  an  appointed 
ditij^'hler  should  offer  the  6rst  ball   of  moat   at  the   funeral 


I'l  li  »vfun  ti>  fullnn,  from  tlie  dcflnition  of  aur«u  in  Sdint  10, 
llinl  ihf  sun  (if  >  wife  of  cq»*l  rlau,  ilenoWi  the  kibclraja  or 
till- ion  ofa  Hifi' of  ci|iu1  rlua  «ho  «ii  Dot  (aMraikntA,  not  married 
pr«[>prly.  TliiTc)>v  tlic  •oni  of  Homcn  of  inferior  cMtei  are  likciriK  ex- 
rliiik-il.  •ml  (liui  thii  rule  cooUioi  ihe  ■ecoDil  altemaliTc  to  that  pru- 
liniiiiilnl  in  Sfttrm  <!.  Tliere  ii  howeter  ■  ponibilit;  thit  the  corrert  read- 
in);  of  (lie  text  ktliDiti.  "aad  iberc  ii  at  the  lanie  time  a  ton  of  a  n-ifr,   of 

Ai  \n-nriliojt  lo  the  leit,  '  ia  he  born.'  Similar  irrepilahlica  of  the 
ruti>Iriii'tiun  aK  Qui  unfrt<|iient  id  the  ancient  langua|[c. 
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oblation)  to  his  mother^  the  second  to  her  fiiiher,  aiid  Ai 

third  to  his  father's  father/' 

12.  He  who  is  begotten  by  another  person  on  the  wife 
of  a  deceased  man,  or  on  the  wives  of  an  ennnch,  or  of  one 
incurably  diseased,  with  permission,  is  called  '  the  son  be- 
gotten on  a  wife'  (kshetraja).  Such  a  son  has  two  finthets 
and  belongs  to  two  families ;  he  has  a  right  to  perform  the 
funeral  oblations,  and  to  inherit  the  property  of  (his)  two 
(fathers)  (a).  In  regard  to  this  they  quote  also  (the  Ibl* 
lowing  verse) : — "  '  The  son  of  two  fathers'  gives  the  ftanenl 
oblations  to  his  two  fathers,  and  pronounces  two 
with  every  oblation,  and  three  oblations  shall  serve  for 
persons.     He,  who  does  so,  will  not  err." 

13*  He  is  called  *an  adopted  son'  (datta),  who,  being 
given  by  his  father  and  mother,  or  by  either  of  the  two,  is 
received  in  the  place  of  a  child. 

14.  Ho  is  called  ^  a  son  made'  (kritrima)  whom  (a  man) 
himself  makes  (his  son),  with  (the  adoptee's) consent  (only), 
and  who  belongs  to  the  same  caste'  as  the  adopter. 

15.  He  is  called  '  a  son  born  secretly'  (gftdhaja),  who  is 
secretly  born  in  the  house,  and  whose  existence  is  after- 
wards (only)  recognised. 

16.  He  is  called  a  son  cast  off  (apavidha)  who*  being 
cast  off  by  his  father  and  his  mother,  or  by  either  of  his 
parents,  is  received  in  the  place  of  a  child. 

17.  If  somebody,  without  the  permission  (of  hia  father  or 
guardian)}  has  connection  with  an  unmarried  girl^  the  son 
born  from  such  a  (woman  is  called)  *  a  spinster's  son'  (kfinina)  • 

18.  If  a  bride  is  married  while  pregnant,  either  un- 
knowingly or  knowinglyi  the  child  which  is  born  from  her 
is  called  *  a  son  taken  with  the  bride'  (Sahodha). 

19.  He  is  called  a  son  bought  (krttn)  who,  being  bong^ht 
from  the  hands  of  his  father  and  of  his  mother,  or  of  either 
of  them,  is  taken  in  the  place  of  a  child. 

20.  He  (is  called)   the   '  son  of  a  twice-marriod  woman' 

\n)  Culebrookc.    Dayabhti^,  ('hap    II..  pHra.  iV^    (Stokea   II.  L.  B. 
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iHir!ih:iv!tl  wlio  is  burn   from   a  rc-marricd  woman  Who, 
]f^  li'fl  ;iii  iiii[)'>ifut  man,  hau  takcaa  Bccond  liujdbaDd. 
I.      ilf    is    callfil  II  'sc'lf-f^ivcii  son,'  who,  afraid  of  tuB 
r  mill  lil>  iJH'iluT,  givfs  liiinsflf  (fo  a  stranger). 
i'  \x\ki  is  ljrt,'iitti'ii  l)j'  a  twice-born  man  on  a  woman  of 
S.i.ln  di.<:,  lis  calK'(i),  a  Nishuda. 

:.  (.If  In;  was  bcgnttenj  throiifrh  lust  (i.o.  on  a  con- 
in-,  111-  !.-.  i-iilk'd)  a  I'araAava.  Tliiis  (are  enumerated)  the 
l..Li-kiiHN..nsons. 

1.  In  ri'i^ard  ti)  this  tliey  quote  also  (the  following 
-1;— '■ 'I'lii'y  call  the  h'^'itimate  son,  tho  Bon  of  an 
,iit  a  ilui.^litn-,  Hk'  sun  l.ci,'iitn-n  on  a  wiPj,  tho  adopted 
ill-'  -^..11  iiia-h',  till'  Mill  burn  secretly,  and  tho  son  cast 
ii;itk'l  111  sli:irc  the  iiihcrilinici-,"  "The  spinster's  aon, 
.-'■11  taki'ii  wiih  a  bride,  the  Hon  bought,  the  son  of  a 
-iii:irri.d  wniiian,  the  si'lf-given  3on,unilthe^ish&da(a), 
..■)  ilivy  eall  iiK-mhors  of  (their  father's)  family." 
.  'I'll''  tir.-t  {!.<:  the  h-giiinmtc  son,  among  these  sods) 
•  (i-  ciiiijlcil  to  inlicrit,  and  a  member  of  his  futhcr'a 
lyl.  ilM„>ay.  AuiMJanaiiani  (U). 

(In  n'u'anl  tu  this  t^ubject  thoy  quote  also  the 
.vii::;  V,-.  -i :— N,.w  ]  j.'al..n>ly  wiitch  iny  mves,  O  thou, 
h.^l  k.'-.tl-M  my  ihiidi-.'n,(thwigh  l"did)  not  so  for- 
y;  .-iiii-,-  iIl.'V  cl-rlarcd  that  iu  YamVs  seat  the  son 
I.'-  !■>  ilii-  ijiati  whri  begat  him.  The  gix'er  of  the  seed 
•  -irthe  s-ii,  i.n.-r  <h'ath,  in  Yamn's  sei.t.  Thorcforo 
.i:.'l  }  iniii-ct  their  wives  carefully,  fearing  tho  seed 
i.Li.'j-' r-.  C'.ir«  fully  watch  (tho  procreation)  of  your 
!i_r  li  >t  >lr;mge  sn.d  fall  on  your  seil ;  in  tho  next 
1  iKi-  s.n  b.l.tig-i  to  the  begetter;  {by  careh-ssness) 
111  !.iii..l  inaki-s  viiin  (the  procreation  of)  n  son  (e). 


1 ;  ilu.  im,i,iit  Ki>lii.  trf  tin-  Pft(T»1iur(t  DiftioMn.  n.v. 
1  ■  iti'  ii|nii-ii4t.l  ru  tin-  p«sM|te  in   the  ti'xt,    filhtr  in<U- 
ii'r<c   ■]•n■^  nol  bi-)ciDfc  to  Itaiiilhilyiiit  himirlf,  or  lliM  he 
li>*i<  oil    (he   vii-wi  •ilvonlril  in  tbfie  (frm.     Compare 
.  It  .  Hm.  |:i.  m.  K,  |:i.  u<l  Pr.  II.,  K«n.  14.  SI.  6. 
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26.  The  shares  of  sons  who  are  miaont  togeihflr  with 
the  interest  (or  revenue  accming  therefinom),  they  ihoiiU 
place  under  good   protection  until  the   majority  (of  the 

owners). 

27.  Persons,  who  have  lost  their  civil  rigbte,  tlie  Uiad, 
the  idiots,  the  disabled,  the  incurably  diseased,  and  the  mA, 
with  the  exception  of  the  outcast  and  his  ofisprinff  (the 
family)}  should  support  (though)  idle  (by  aflbrding  themX 
foody  dress,  and  shelter.  Connexion  with  ontcaots  is  nol 
ordained.  But  a  son  should  support  his  mother,  thoagk 
she  be  outcasted,  without  speaking  to  her.  The  dangfaten 
shall  inherit  (of)  the  mother's  ornaments,  as  many  as  (sn 
worn)  according  to  the  custom  (of  the  caste).  Or  womensn 
not  known  to  possess  freedom.  In  regard  to  this  they  qnoto 
also  (the  following  verse) : — '*The  father  protects  (a  womsn) 
in  her  childhood,  the  husband  during  her  youth,  the  son  in 
old  age ;  a  woman  ought  not  to  have  freedom."  ^  Hot 
(ought  she)  to  inherit.  For  the  Veda  (says)  : — ^Women  an 
not  considered  to  have  a  right  to  use  sacred  texts,  nor  to 
take  the  inheritance." 
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GAUTAMA,  ADHYAYA  28,  1—46. 
[Translation  (a).] 

1 .  After  tbo  fat.her's  death,  lot  the  sons  (alone)  divida 

the  property,  left  hy  him  (/.). 

2.  (Let  tlicrti  alsu  mnko  a  division)  during  tho  father's  life- 
tiriii',  if  lie  wishes  it,  and  the  mother's  meuaes  have  ceased. 

•i.  Or,  li't  tho  ildest  take  hU  (tho  property  after  tba 
fiuhci's  diutlt)  iind  kt  him  support  the  other  {brothers),  as 
tin-  father  cHd  f.-rmerly. 

■i.  Hut  if  a  division  takes  place,  more  spiritual  merit  ia 
nc,,uir,.,I  (r). 

it.  (At  I'viry  division)  the  praccipnum  of  the  eldest 
?inii  is  (lie  tiviMtiith  purt  (of  the  whole  property),  amaleand 
:i  f.'i^nle  (of  finiinala  with  one  row  of  front  teoth  tia  cows), 
n  c;i] Ti;igo  ytiked  with  animals  that  hare  two  rows  of  front 
toetli  (a-  horse.«),andabijlI. 

Ci.  Tiu-  oiie-eyiid,  old  {■!),  hornless,  and  tailless  (animals 
HI''  i)ii>  |ir.ifi  ipiiiitii,)of  th('  second  brother,  if  there  are  more 
ihi!i   •'i\'-   (<■{  \h-<,-  aiiimids,    ciich  of  the   remaining   sons 

7.     'I')''    l|>iMi>(M.-..im)  of  the  yoangesil  are  the    sheep,  the 

II'  'I'lif  ii'st  uikI  t[aii>Utiun  Imrt-  Wm  |irr|iar«l  artoriling  to ■  c(^ 
of  llii'  (i.iiit,im;>  1  Miuk  .]inr:i  iif  lli<r*ilMln,  nliUinrd  at  I'm!*,  kod  com- 
li.ir<  il  iM'b  n  ti.i.isrript  iif  iIil'  maiiiism|it  el  tlir  Hitie  work  in  (he  Library 
r.i'  x'.ii-  .\>i:<ii>-  Sorictv  »r  Uiii^il,  ubuincil  through  the  Liuilneu  of  EibA 
U:lj,uili^i  1A\  .Miiri.' 

i''  .\>  lliirii.lHlIn  nitin.-ki,  Otr  notil  '  toni  '  i>  uml  enphaticilljr, 
jirniaiil  111  iii!rat,vi-  tin-  umther'*  rliihl  to  a  ihare. 

.1  At't'-r  <li.i>iiii]  I'nrli  hruthcr  liaa  to  prrfurra  ihf  Vaiiradrrt  and 
i.iliir  rrh^-iiiiu  rmiiuioi.-.  irimratciy,  xhitit.  Id  ■  unitei)  family,  th*j  an 
]>i'iri>riii<a  i»  llir  t'liliai  r«r  the  teit.  Thiii  tbcK  ii  an  incna*e  of 
.|miMnl  i'i.-ril.      llara.UtU. 

I  The  tanoiii  r?nilm|t 'khoda  '  meani  '  halt.'  Tbe  word*  added  at 
■la-  I'liJ  bi.-t>M'cn  biackvii  arc  lupplied  by  UartdsUa. 
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corn^  the  iron  household  utensils,  the  house,  a  yoked  cut 
and  one  of  each  kind  of  other  animals  (a). 

8.  All  the  reniaininij  (property)  is  to  be  divided  eqoallj. 

9.  Or  let  them  take  each  one  kind  of  property  (selectiiig) 
in  the  order  of  their  a^^es  (each)  what  ho  mshes. 

10.  (But)  no  one  (must  take)  ton  animals  (6). 

1 1 .  (If  a  man  lias  several  wives)  the  additional  share  of  the 
eldest  son  is  one  bull,  (in  case  he  be  bom  by  a  y oanger  wife).. 

12.  Fifteen  cows  and  one  bull  (are  the  additional  share) 
of  the  eldest  son,  if  he  be  born  by  the  eldest  wife. 

13.  Or  (let)  the  eldest  son,  who  is  born  (from  a  yoonger 
wife)  divide  the  estate  etjually  with  his  younger  brothers 
(who  are  born  from  the  cliiest  wife). 

14.  Or  lot  the  dillLrtMit  shares  be  adjusted  in  oach  class 
of  sDTis  ficcordiii.uf  to  their  inotlier.s  (r), 

15.  A  father  who  liaa  no  (umlo)  issue,  should  give  his 
duu^^htor  in  marri.M^'-o,  niter  having  jiresented  burnt  ofierxngs 
to  Aufui  (the  fire)  anil  Pr;)jrip:iti  (the  lord  of  creatures),  and 
having  aildrossed  (ilie  briilt?grooni)  with  these  words,  'For 
nie  be  thv  male  i.-<ne.' 

]{).  (A  daught'-r)  becomes  nn  nppointed  daug-liter  solely 
by  the  intention  (.r  the  fjiiher  to  make  her  so).  That  is  the 
opini<»n  of  ^oiih*  (lawyer>). 

I  7.     Thiough  tVar  n\'  tlint  (m  m:i!i)  should  not  marry  a 
wlu)  has  uo  brothers. 

IH.  Ivelations  eonneeied  by  lh(*  fnnt^ral  cake,  by  a  com- 
nion  family  (name),  or  by  ch'seent  from  the  sameHishior  the 
willow,  may  inlii  rit  the  (rstaU)  of  a  person  deeea.*;cd  without 
issue  ((»riiis  Ijndy  or  his  ;!p!)i»inted  daughter)  ('7). 

•II.  'It'  thtii'  iHi- iii'iiv  sens  1 1. 'an   tliivi- tlu'  nilirrs  riTvivc  the   aanc 
slian-  «N  tlu- >;('niiii.'     Ji;ii:uliitta. 

i//    Or  '  li  u  -simvis,*  It'  till-  iv.\;lii»;:  '  «l'. ipail'mnm,  he  adoptiM. 

(r)  '  AUiT  h:i\iii;;  iliMilnl  uw  fst:itt>  liy  tlu'  immlii'r  of  the  wives  who 
nosHt'kS  sotis.  ami  huMiii:  niiitrtl  n*  niniiy  shares  a;*  t'.icli  mother  po 
sons,  whorvrr  i'*  tlir  iKlr^t  in  t-ach  v\',\^>  ot  iitiMiiu-  hrothcni)  he  recei' 
till-  atl<-.itior..il  shares  of  n  t\MMitirt]i  ■••t'  tt.c  r^tati-  i'allill*:  to  himvolf  And  hli 
uU'i'Uiif  hrotlici's  .'      Ilaiailaltrt 

\^d^  1  ho   lant   aiKIilMMis  inluii^*    to    IIai;iilatt.i.     IK*  is   no  doubt    right 
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10.  Or  (llic  wi(luw)  iiiny  try  to  obtnin  issue  (by  cohabit- 
ing' «iili  licr  liii.sbiind's  iicurcst  ri'lution). 

:;u.  (k  iM  lici'liirc'd  tlmt)  a  sou  begotten  on  a  widow 
wln-r  !iii-;liiuiii'ri  lirotbcr  lives,  by  aiiotliLT  (inoro  distuat  re- 
1^1. Ti).  is  fxclu.kul  from  iiihfi-itaiiee. 

I'l.  But  u  woiiiiui's  separate  property  (Htridhan,)  bo- 
']im:_'<  (iii  till-  first  iustiiiin;}  to  her  unii»;irriL-a  tlaugliter3 
mill  nil  I'iiihin:  of  tboiii),  to  thoso  ilaii<fliters  who  arc  poor. 

l'l.'.  Tlio  sister's  fL-e  belongs  to  her  uterine  brotUera,  if 
liormc,tlierbe.h-ad. 

I'-i.  S,.m.:  s;.y  (Ihiit  it  belongs  to  tbcra  even)  whilst  the 
iiiuiluT  lives. 

-I.  'I'iie  heritaj^  of  nnt-reiinited  (brothers  deceased 
withi.iil  male  issue  belongs)  to  the  eldest  (a). 

-■'i.  Ifu  re-inuledeopiireeuerdie,  hia  re-united  coparcener 
t;ik,  s  llie  lieritago. 

:.'i>.     A  sun  born  after  partition  takes  whatever  hia  father 

1I7.  \\  hat  ft  Uvirned  (cop.trcener)  has  acquired  by  liisown 
i  fTiiii-i,  ho  niav,  at  his  pleusuri",  wiilihoid  from  hia  unlearned 

('■■' ■"■""»)■ 

U-^.  rnivarned  coparceners  should  divide  {their  acqnisi' 
li.,„.)  .,,.i»lly. 

•2'.'.  A  h'.iriiiTnalo  son  (aiirasa),  a  son  begotten  by  a  kina- 
iiiiii  (k-lielr.ija),  an  adupteil  son  (datia),  n  sun  made  (kritri- 
t.io.a  SMii  burn  secretly  (^'fidboipanna)  a  son  abandoned 
(ii|.:ividh,\)  lake  the  inheritance  (..f  their  father.) 

:{o.  Till'  ^"n  of  i.ne  nnmarried  damsel  (k'lnlna),  n  Bon 
i,-,k.  li  «iili  tb-  briile  (sah.dlia),  the  Bon  of  a  tivice-married 
\v.i!i   II  (|iamuirliliava),    the   son  of  an  appuinted    danghter 

III  h  .  iiiliT]iftliitiini  iif  llie  tcrni  C  apitn')  imiif,  by  tikioj;  il  to  ii|niiry 
'  mill' i»ii^-.' n.t  C.iiiuiiin  a|<|>,in'tilly  um'i  it  in  thr  Ullrr  wnte  in  the 
J-iirt  1  l.'j.  TliBi  It  iiirluiif*  (111-  toil  of  llic  aiiiKiinti'J  tUu|c)iti'r  alto  ful- 
!■  "•  1ir-m  flu-  iirrniiLTiiicni  of  the  p<-efrilioj(  Siitr«i. 

■  Hi.- Hiiiil  ■  ilil.-ii' iliniilifril  in  uwil  to  fivr  ut  eKamgilr  Thf 
]'i.'|ii-itt  pif<  111  iliu  Lruihrri.  nut  !>>  Iiii  wife  nor  to  bi*  parrnt*.  Thn  » 
Ml.'  i>|iiNiiiii  of  tilt  vi'iicralilr  Irarhcr  (Uautauia].''     Ilarailatta. 
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(putrik&patra),  a  son  self-given  (svayamdata),  a  aon  bongkl 
(krita)^  belong  to  the  family  of  their  father. 

31.  Bat  these  (latter  six)  belong  to  (their  fiftther^B)  fiunQj 
only  (and  cannot  inherit). 

32.  On  failure  of  the  legitimate  son  (and  the  other  mx 
enumerated  S&tra  29)  they  receive  a  fourth  (of  the  wbola 
estate)  (a). 

33.  If  a  son  of  a  Br&hman^  begotten  on  a  Esliatriyi^  be 
virtuous,  and  the  eldest  (by  birth),  then  he  takes  an  eqmi 
share  (with  a  younger  brother^  who  is  begotten  on  a  Bhih- 
manl). 

3i.  (He  should  divide)  what  is  lefb  after  the  dedaction 
of  an  eldest  son's  additional  share  (equally  between  the  aona 
of  a  Bruhmani  and  of  a  Kshatriy4  wife»  if  the  latter  ia,  thoagh 
the  eldest,  not  virtuous  (h), 

35.  If  there  are  sons  begotten  (by  a  Brahman)  on  wives 
of  the  Ksbatriyd  and  Vaisyd  class,  (the  division  of  the  estate 
between  them  takes  place  according  to  the  same  rales)  as 
between  the  son  of  a  Kshatriya  and  the  son  of  a  Br&hmani, 

36.  And  (in  the  same  manner  divided  the  sons  of  a 
Kshatriya  and  a  Vaisya  who  are  begotten)  by  a  KshatrivA 
father. 


(a) '  The  rest  goes  to  the  Sapindas  of  the  deceased.'  Haimdatta.  *  If 
it  is  there  declared  that  the  son  of  an  appointed  daughter  receives  a 
fourth  part  of  the  estate  only,  on  failure  of  a  legitimate  son,  that  refen 
to  the  son  of  an  appointed  daughter  of  a  lower  caste ;  nnmely,  if  some- 
body makes  the  daughter  of  a  wife  of  lower  caste  his  appointed  daughter. 
In  this  case  (tiie  Sutra  refers)  also  to  the  son  of  such  a  low-caste 
daughter  only,  if  she  be  appointed  *'  by  intent  only  "  ($ee  S(Xtra  16).* 
Ilaradatta. 

(b)  As  in  tlie  preceding  Sdtra  the  "  equal  division*'  has  been  mentioned, 
it  would  seem  proper  to  supply  after  what  is  left,  &c.,  "  he  should  dinde 
it  equally."  But  Ilaradatta,  taking  into  account  the  rule  of  Manu  that. 
in  case  the  eldest  is  begotten  on  a  Kshatriyft  but  not  virtuous,  the  pnH 
portion  of  liis  share  to  that  of  his  younger  brother,  who  is  begotten  on  a 
Bruhmani,  is  as  three  to  four,  interprets  the  passage  m  this  latter  sense. 
It  seems,  however,  that  be  is  misled  by  the  doctrine  of  the  harmony  of  all 
DliarmaBastras. 
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37.  Tho  son  of  a  Sildra  wife  if  he  be  obedient,  receives 
]>rnperty  sufficient  for  liis  maiDtenciDce  out  of  the  estate  of  a 
(lii'Ahmau)  doccascil  without  male  issue,  in  like  manner  as  a 
pnpil. 

38.  v\cforilin{r  to  tho  opinion  of  soino  (lawyers)  the  son 
of  a  wmtian  of  equal  casto  even  does  not  inherit  if  be  be 
livirijj  unrighteously  (a). 

SO.  Bnihmiins  learned  in  the  Veda  should  divide  the 
horitngo  uf  a  Brihman. 

40.  The  king  (inherits  the  proper tj-)  of  (men  of )  other 
(i'hsses). 

41.  An  i<iiot  and  nn  eunuch  should  bo- supported. 

4J,  The  malo  issue  of  an  idiot  receives  the  share  of  his 
futluT. 

43.  (Tin'  sons  begotten)  on  women  of  higher  classes  (by 
low  class  nii'ii)  arc  to  be  treated  as  sona  begotten  (by  a 
Hnihinan)  on  a  Sildra-wife. 

41-.  Water  (property  appointed  for),  conservatory  or 
sHOrlficial  acl^,  and  prepared  food,  ought  not  to  bo  divided. 

■1-"i.  Nor  (should  a  piirtition  be  made)  in  the  case  ot 
Women  connected  (with  members  of  the  family). 

.a  Aii\*ivovritt>li  >livm|t  unrifHitouoly)  meini,  ■econliog  lo  Hara> 
■InttH.   •|»'niliii|t   miinry   unriglileoiiitiv,   i.t.  on   nborei  uid  the  like  bad 
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VI. 

A  PORTION  OF  CHAPTER  XVII.  op  the  INSTITUTES 
OF  LAW,  ASCRIBED  TO  VASISHTHA  (a). 

[Tkanslation.] 

1.  Tlio  fatlior  throws  liis  debts  (on  the  son)  and  obtains 

immortality,  if  he  sees  the  fuce  of  a  living  son. 

2.  Endless  aro  the  worlds  of  those  who  have  sons;  there 
is  no  place  for  the  man  who  is  destitute  of  male  offspring; 
thus  speaks  the  Veda  (b), 

3.  There  is  a  curse ;  May  our  enemies  bo  destitnte  of 
oiVsprin<^. 

L  There  is  also  (the  following)  passage  of  the  Veda 
*'  May  I  obtain,  O  Agni,  immortality  by  offspring." 

5.  Through  a  son  lie  conquers  tlio  worlds,  tbrongb  a 
grandson  ho  obtains  immortality,  and  through  the  son's 
grandson  he  gains  the  world  of  the  sun. 

(».  Thi're  is  a  dispute  (among  tho  wise).  (Some  say) 
**  'J'jic  son  belongs  t<)  the  husband  of  tho  wife/'  (and  some 
sav)  ''  'Vhc  son  belon'_:'s  to  th<.?  bcufotter/' 

7.  In  ivgMi'd  lo  this  (ni  itter)  thoy  quote  (verses  like  tho 
followijiLc)  :  '*  ir(niie  nian'h)  bull  were  to  beget  a  hundred 
r.dves  (.11  tho  eows  of  anotlu'r  man,  thoy  would  belong?  to 
till*  ciwnrr  (}{'  the  cows,  in  v;iin  would  the  bull  have  covered 
tli"in."  (OiliMi's  say)  **  ('an*rully  watch  tho  procreation  of 
vMir  "ll'-priiig,  l.'r^t  sti\'mg»M*s  sow  seed  on  your  soil-  in 
the  ii'Xt  wiii'lil  ihi'>on  belongs  (o  tht»  begetter;  (by  careless- 
no-)    a    liu^band    m;ikes  (tin*    ])ossession    of)   ofTsprinip    in 


vain. 


8.     Ifaimuigst  nnny  brothtu's,  who  aro  begotten  by  one 
fiillier,  one  have  a   *^on,  thry  all   have   offspring   through    the 

^nn  ;  llius   <;iv-,   the    \'rd:!. 

'.',     On  th'?  .-  vi'i-;!]    (wivrsofa    man    may    be    begotten) 
•  ti    Tlu'  ir\!  u.i-  |n»'j»:iriil    tVniu  :i  insuiUM'r:j»i    procured   at  Puna    and 

t  ll«     Cilli'lltt  I     I'llllliMi 

'/     Tin-  1:«t!ir  |':irl  «>|  rhi    i|M'i'.iti(i:i  ncrui-.  Allin-vu  Uralilll.  VII.,  3,  9. 
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twelve  (kioda   of)    sons,    (as   haa   been)    declared   by    the 

10.  The  first  amongst  these  is  (the  son),  who  is  bogottea 
by  lln'  Imsbund  bniisolf  on  his  legally  marrifil  wife. 

11.  Till!  si'onnd  ia  tho  son  bi'ifotton  on  a  {mnn'a  wife  or 
willow  who  w;is)  nppoiuti'd  (thereto,   by  a  kinsman). 

lii.  Tlio  third  is  (in  appointed  diuight-r.  It  i-;  known 
th;it  "  tho  girl  who  h:ia  no  brother  conie.s  (biiofc)  tj  the  males 
(uf  her  own  family),  to  her  father  (uml  tht-  rest),  r-;;.irning 
she  becomes  their  son"  (-i).  (Hfre  f-Moivs)  tho  ver-te 
(to  be  lipokeii  by  the  father"  wht-n  appointiii;;  o  d:inj;hter), 
'■  I  shall  give  thee  (to  tho  husbiinil),  a  brotherless  damsel, 
docked  with  ornaments;  the  son  wh.msho  may  brar,  bo  he 

Mi.  Tho  fourth  is  the  son  ot  a  remarried  woman  (p'.iinar- 
bhavii).  Sho  is  called  remarried  {punarbhi'i)  who,  leavinff 
the  hu-baml  of  her  youth,  and  having  lived  with  others 
ri'-cni.Ts  hi.-s  family.  Shu  (also)  la  called  n?married  (punar- 
tiln'i)  \v\v<,  leaving  an  impotent,  outcinteil,  or  m.id  bnsbaud, 
■  •r  aft.T  the  d"ath  of  her  husband,  tnke^  niuithi-r  lord. 

II.  Tho  til'th  is  tho  son  of  a  dam'sel  (kiinina).  They 
dcLiri',  that  the  son,  wh-mi  an  unm'irri>;d  dam-!el  produces, 
t!u-.ii':li  lust,  ill  her  father's  h-ii-  ■,  belong-,  to  his  maternal 
gramiiiiiiT.  N'.iw  (in  regard  to  this  matter)  tiiev  (jnoto 
al  .  (il..  f.|l-.,ving  verso),  "  If  an  unnnrrivd  daughter  1>oar  a 
siTi.  li'.^/.jiten  by  a  man  of  equal  cn^l:;  the  inatornal  graiid- 
tailii  r  h  .-  a  son  through  him;  he  nhall  oiler  ihe  funeral  cako 
ail  I  I  ,k.-  th.:  wenllb  (of  the  gi-andfatberl." 

I  '•.  Til,'  gildhotpannn,  who  is  born  in  seen-t .  is  the  sixth. 
i'lf  y  d'.lar.'.  that  these  (six)  are  hiirs  and  kiu^men,  and 
J  r>^-"rv''rs  from  a  jfrpot  danger. 

Hi.  Now  f.illow  thODO  (■"■us  who  are)  n  't  heirs  ;  amongst 
the-e  til"  lir,-t  is  ho  who    i-i   n-et-ived   with  n  pr"gimr.t    bride 

.n.  r.o  ii]>,in'  RipcU  I..  IJl.  .1  Tlir  puinl.".  !i.T«!f  ;,  !..•.,■  r,.ii,i.lrr..l 
t,>  stari.l  iri  ilitf  placf  of  a  ion.  Hy  her  man^i7.-  -  !.c  h..i.1.1  i>a.i  lato  hrt 
hiehanUV  fjiin:ly  ;  but  by  Tirtiic  of  tb* Terse  i>|iuLin  by  lliv  fnilLCT,  the  it- 
luni.  [n  him  una  bM-oniH  bit  Kon.  Set  Mit„  Ch.  I..  Sec  11.  pi.  3 
^...k.<  II    I.  B .^l»il 
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(sahodha).     The  son  of  a  damsel  who  is  married  pregomt  k 
called  a  son  received  with  the  bride  (sahodha). 

17.  The  adopted  son,  whom  his  fiU^her  and  motiber  givBi 

is  the  sesond. 

18.  The  third  is  the  son  bought.  That  is  declared  bj 
(the  story  of)  Sunah^^epa.  ^'Harischandra  in  tmth  wu  a 
king.  He  bought  the  son  of  Ajigarta  Sauyayasi,  who  mM 
his  son*'  (a), 

19.  The  fourth  is  the  son  self-giyen  (Syayamapftgata). 
That  \i  declared  in  the  same  story  of  Sunahsepa.  ''Sniiab- 
sepa,  in  truth,  when  tied  to  thd  sacrificial  stake,  praised  the 
gods  j  the  gods  loosened  his  bonds.  To  him  spoke  (each 
of  the  officiating  priest,  '  Ho  shall  be  my  son/  Visvamitia 
was  the  Hotri-priest  at  that  sacrifice ;  he  became  his  son/' 

?0.  The  sou  cast  off  (apaviddha)  is  the  fifth.  He  is 
called  ^'0,  who^  cast  oft*  by  his  father  and  mother,  is  receiTsd 
(as  a  child). 

21.  I'hi^y  doclaro  that  the  son  of  a  woman  of  the  Sudra 
c'^scu  is  the  sixth.  These  (aro  tho  sons^  who  thoag^h)  kins- 
men, do  not  inherit. 

22.  Now  tlioy  qiiote  hIso  (tho  following  rale)  :  These 
(la^t  mentioned)  six  son3  take  (the  wealth)  of  him,  who  has 
no  huir  belonging  to  the  (first  mentioned  six)  kinds. 

2- J.  Now  (follow  the  rules  regarding)  partition  amongst 
brothers?.  The  eldest  receives  two  shares,  and  the  best  of 
the  kiue  and  horses.  The  goats,  sheep^  and  the  honse  be- 
louLj  to  the  youngest,  black  iron,  the  utensils,  and  famitue 
to  tliesi'cond. 

2(.  Let  the  daughters  divide  tho  nnptial  present  of 
their  mother. 

25.  If  a  lirahman  has  issue  by  wives  belonging  to  the 
Brahiuan,  Kshatriya,  and  Vaisya  castes  respectively,  the  son 
of  the  BraliTiiani  receives  three  shares,  the  son  of  the 
Ksliatriya  two  share^,  and  tho  rest  inherit  equal  portions. 


'ri>  Till'  sturv  of  Siiniiti-^r|).'i  lii  relatrd  a  little  differently  in  the  Aitareytt 
Hiaii'iitUH.  aiiii  III  till'  S:nikhnvana  Srautasi^tra.  See  M.  Miiller,  Hist. 
\nr   SiUNkrit  Lit.,  Api'duliA.  ami  AilHri*\a.  Vll ,  I.  3, 
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26.  And  (if)  any  of  them  (tho  brothers)  has  gaioed 
t-ui]ii't!iing  by  bis  own  eflfurta,  he  recuives  u  double  share  (a). 

L'7-  But  (btotherfl)  who  bavo  outered  a  different  order 
(i.  c.  bt'ccntiu  Vuiiiiprastbas  or  Yatid),  as  wel!  us  (those  who) 
are  t'liiuu'b'i.  m:id(nen,  or  out-caates,  receive  no  share- 

JS.     KdiiLicli:!  aud  miiilinen  (uro  entitled  to)  inaintcnauce. 

2'.>.  h'.'l  the  Siipiiulis  or  the  subsidiary  sons  (cuume- 
ruli'il  Suini  10 — -1)  divide  the  heritage  of  him,  who  has 
no  hi-ir  uf  tiie  first  mentioned  six  kinds. 

;W,  On  fiiilure  of  them,  the  spiritual  leai-hor  and  a  pupil 
t;iki.'  (be  iiihfritiinco. 

;U.     On  tiiilure  of  those  two,  tho  king  inherits. 

;)J.  Hut  let  llic  king  not  take  tho  property  of  a  Br&b- 
inun.  For  the  property  of  a  BrAhman  is  a  terrible  poison. 
(Foi)  they  Pay  : — "  I'oiaon  they  do  not  call  the  (worst) 
pirisiiii ;  the  projierty  of  a  Br&hman  Uciilli'd  the  worst  poison. 
I'i>i^.)ii  slays  only  one  person,  but  the  |»roperty  of  a  Brah- 
ni.tii  (him  who  bkkes  it)  with  sons  and  grandsons.  He 
pliiiulil  ^ive  it  to  (Brahuianii)  who  are  learned  in  the  three 
Veda,." 

II' r.>  ends,  in  the  Institutes  of  X*aw  proclniniod  by  Va- 
sMi^ha,  the  sivetiteenth  chapter, 

■.a   Tint  Si'itra  iiiii<t  be  conatrctcJ  with  Sllirm  J.'),  mil  nith  the  prci-ctiitig 
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VII. 

THE  INSTITUTES  OP  LAW  ASCHIBED  TO    • 

VISHNU  (a). 

[Translation.] 
CHAPTER  XV. 

1.  Now  (there)  are  twelve  kinds  of  sons. 

2.  The  first  is  the  legitimate  son  (aorasa),  vis.  Hhe  cftiU 
who  is  begotten  (by  the  hasband)  himself  on  hia  own  lav- 
fullv  wedded  wife. 

3.  The  second  is  the  son  begotten  on  a  wife  (kahetraja), 
viz.  (a  child)  which  is  begotten  bj  a  kinsman  allied  by 
funeral  oblations^  who  belongs  to  the  highest  caate,  on  an 
appointed  (widow  or  wife). 

4.  Tho  third  is  the  son  of  to  appointed  daa^hter. 

5.  She  is  called  an  appointed  daughter,  who  ia  givaa 
away  by  her  father  (with  the  words), '  The  son  whom  sha 
bears,  bo  mine.* 

6.  A  girl  who  has  no  brother  is  (considered)  an  appoint- 
ed daughter,  though  she  be  not  given  away  according^  to 
the  rule  of  an  appointed  daughter  (b). 

7.  The  son  of  a  twice  married  woman  (pannarbhaya)  is 
the  fourth. 

8.  She  who,  being  still  a  virgin,  is  married  for  the  second 
time  is  called  twice-married  (punarbhti). 

9.  But  she  also  (is  called  twice-married)  who  belonged 
formerly  to  another  (and  has  been  taken  by  another  man) 
without  bv'ing  married  again. 

10.  The  son  of  an  unmarried  damsel  (kdnina)  is  the  fifth. 

11.  llo  (is  Cidled  so)  who  is  born  by  an  unmarried 
daughter  in  the  house  of  her  father. 

(ai  The  sixtoeiith  Chapter  coutain^i  tlio  Uulca  fur  the  occupatioB 
of  tlie  viiriuusi  cHstfS,  ami  the  ci/hte<Mith  t rents  chiefly  of  the  divisacMi 
ainoii<;bt  Hons  oi'  vvoau'n  of  variolic  casti's.  Hotli  have  l>een  left  out  at  of 
t' )nipnratively  sitiull  iiiiportanrc. 

{b)  Se*'  riaiitama  XX.VII1..  16. 
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ll'.  And  lie  bclougs  to  the  man  who  (afterwards)  mar< 
TJL'S  t!iO  mutln;r. 

13.  Tliii  :*(in  wlio  is  secretly  bora  in  the  bouse  (grihe 
guilliotii;uiUii}  is  the  sixth. 

li.     Ho  bi^lwiiirs  to  him  id  whoso  bed  ho  is  bom. 

15.  Thi'  -sdii  recuivvd  with  a  bride  (Suhodha)  is  the 
stventli. 

li).  He  (is  L-ulk-d  6u  who)  is  the  sou  of  a  woman  who  is 
marricil  proijiiaiit. 

17.  And  ht'  belongs  tu  the  basband  (of  the  pregnant 
bridiO- 

13.     And  ttio  iidoptt'd  son  (dattakn)  is  the  eighth. 

]'J.  Aiiilho  belongs  to  him  to  whom  ho  is  given  by  hia 
molli^T  or  by  1-i.s  father. 

JO.     Till-  sun  buuglit  is  the  ninth. 

21 .  And  he  liflunf^s  to  hitu,  by  whom  he  is  bought. 

22.  Till.'  >"iu  si'lf-givcu  (Svayainupfigata)  is  Iho  tenth. 

23.  And  hf  bt'liiiififa  to  him,  to  whom  he  gave  himself. 
i  I.  Ijut  tho  son  cast  iiwiiy  (upaviddhii)  is  tho  eleventh. 
2'i.     (Ik- is  called   so),   who    was  fo  rank  en  by  his  futher 

and  by  hU  niulh.r. 

L'li.     And  he  b'.'l'>n;»^  to  him,  by  whom  he  is  received. 

1:7  'I'll.'  m.n  bora  by  any  (woman)  whatever  (yatrs 
kvM.h.n.'t|,;.dilu)  is  the  twcmh  (..). 

J-i.  Ariii.iii,'st  lii.  ^e  (sons),  oach  preceding  one  is  prefer- 
I.I.I..  t"  til.,  ncil  (m.'nliom-d). 

2:>.  And  l].'  (tho  lirsl  mentioned)  inherits  (before  Ibe 
,„.x.   ,„..„.,.,„..l). 

:i'i.      And  \<  I  liiiu  (tho  heir)  maintain  tho  rrat. 

;il.  II.' -lnHiId  miirry  unntarri(>J  (ftistors)  in  a  maoner 
'■iiri<s|ii.ii.|ii:L,'  wi;li  th';  amount  of  his  propcrty- 

'■'rj.  <Jiili'a>l-<,  cnniu-h!<,  persona  incurably  diseased  or 
d' fi'l'iii  (Innri^iinH  >>fi<ensc  or  actions),  do   not   receive  a 


rnkvirliaDti(pAi1ita,lil.  'bora  wbrTc>rr,*«ceiniinlini]- 
n  iHirn  by  •  ddJis  wonu.  the  Niabada  aBd  PAraiava 
•■  itau'lh&vaaal 
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33.  They  ought  to  be  maintamecl  by  those  who  tain  the 

inheritance. 

34.  And  their  legitimate  sons  (anrasa)  receive  m  slme. 

35.  Bat  not  (the  offspring)  of  an  oatcast. 

36.  Bat  those  (children  of  an  ontcast  only  bib  diu- 
herited)  who  are  born  after  (the  commission)  of  the  act,  m 
account  of  which  the  parents  were  oatcasted. 

37.  And  children  begotten  (by  hosbands  of  inftrior 
caste)  on  women  of  higher  caste,  do  not  receive  a  share. 

38.  Their  sons  receive  even  no  share  of  the  wealth  of 
their  paternal  grandfathers. 

39.  They  should  be  supported  by  the  heirs. 

40.  And  he  who  takes  the  wealth  presents  the  fbnonl 
oblation  (to  the  deceased). 

41.  Amongst  wives  of  one  husband  also,  the  son  of  as* 
is  the  son  of  alL 

42.  Likewise  amongst  brothers^  begotten  by  one  (fathsr) 
(the  son  of  one  is  the  son  of  all). 

43.  Let  a  son  present  funeral  oblations  (to  his  fatlier)f 
even  if  he  inherits  no  property. 

44.  Because  he  saves  (tr^yate)  his  father  from  the  heD 
called  *'Put;''  therefore  (a  male  child)  is  called  Pat-tim 
(protector  from  Put,  son)  by  Svayambhfi  himself. 

45.  (The  father)  throws  his  debts  on  the  (son)  ;  and 
obtains  immortality,  if  he  sees  the  face  of  a  livings  son. 

4G.  Through  a  son  he  conquers  the  worlds^  thronffh  a 
gnindson  ho  obtains  immortality,  and  through  the  son*8 
grandson  he  gains  the  world  of  the  sun. 

47.  No  difference  is  made  in  this  world  between  the  son  of 
a  son  aud  the  son  of  a  daughter ;  for  even  a  danghter's  son 
works  the  salvation  of  a  childlcas  man,  just  like  a  son's  son, 

CHAPTER  XVn. 

1.  If  a  father  makes  a  pai*tition  with  his  sons*  he  does  so 
ill  regard  to  his  s(.»lf- acquired  property,  by  his  own  pleasure* 

2.  But  in  rogard  to  the  w<?alth  of  the  partemal  grand* 
f:ithor,  the  owiKTship  of  father  and  son  is  ocpial. 
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3.  (Sons),  who  have  separated  from  tteir  father,  should 
yivi'  a  slmro  to  (.■»  brother)  who  i?  bom  after  partition. 

i.  Tlie  weuUh  of  a  man  who  dies  without  male  issue  goea 
to  his  wife. 

o.     On  fiiihirc  of  her,  to  his  daughter. 

t>.     On  fitiluru  of  her,  to  his  father. 

7.     0(1  fniliiro  of  him,  to  his  mother. 

K.     Oil  lliihirc  of  her,  to  his  brother. 

1>.     On  fiiiliire  of  him,  to  hia  brother's  son. 

M».     On  fiiilure  of  him,  to  the  rehitioos  called  Bandhu  (a). 

i  1.     Oil  fiiiliiri'  of  them,  to  the  relations  called  Sakulja. 

12.     <lu  failuie  of  theDi,  to  a  f u Ho w- student. 

]■'>.  On  fiiilnri;  of  him,  it  goes  to  the  king,  with  the  ex- 
r.|iii.iti  il'n  Itriifiiniin's  property. 

1  I.      lln'ihtiiiin's  pnijH-Tty  goes  to  Pivhmans. 

lo.  Lrl  the  .spirituul  teaeber  take  the  wealth  of  hermit 
(vr.T.u,.n.Mlm). 

111.     Or  his  pupil  (mtiy  take  it). 

17.  Hjt  lit  It  reimited  coparcener  take  the  share  of  bin 
n'niiii.d  d'p^ii'L'fner  ivlio  has  died  (without  iBsue),  and  a 
ntt'i'in'.'  briilhiT  that  of  his  uterine  brother,  and  [let  them 
(,'ivi-  llie  ^hilrt■s  i.f  (luir  dcceanod  coparceuura  and  uterine 
Lr.-lli..T-)  t.:  th.-  SMii^  ,..f  the  latter. 

]■<.  'ilint  whiih  has  been  given  to  a  woman  by  her 
f.iii  r.  III  ptlur,  -iii-i,  iir  brothers,  that  which  she  has  re- 
(■.■iVi  .1  )ii'l'.i'i-  lii.-  -ii'riticial  lire  (at  the  ninrringe  ceremony), 
III  i:  wliii-h  s]i-  fi'-'ive-i  I'll  !iuper,-:episiim,  that  which  has  been 
trivi  (I  t"  liiT  liv  her  n-latiims,  her  fee,  and  a  gift  subsequent, 
nr  ■  .  L,t-il  ■  w. 111:111'-^  property'  (Strlilhan). 

I'.'.  W  :i  wi.iuiiii,  married  according  to  the  four  rites  be- 
wr.r.Aui:  nith  Hr.iliiiM-riti",  die  without  isBuc,  that  (Strl- . 
<!l;.nl  li,|.n-s  r- h-r  hushniul. 

■-■•.  A?nl  if  -hi>  be  tnarriid  according  to  the  other  (four 
Miirii.  ,1  1  it.-)  [.■!  till-  fath.T  take  it  (the  Strldhan). 

III.     If  -In-  ili.>.  Iriiving  children,  her  wealth  goes  in  every 

<i     111.'  "i'kI  llinilliii  ■rem*  to  deiigiuilc  thr  SapiniUi. 
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22«  Those  omamentSp  which  the  wiyea  wnmSlj 
should  not  be  divided  by  the  heirsy  whilst  the  Imsbiuidf  (of 
sach  wives)  are  alive;  if  they  divide  thenij  they  become  out- 
casts (a). 

23.  Coparceners  descended  from  different  finthen  adJMt 
their  shares  according  to  the  fathers.  liot  each  take  tho 
wealth  (due)  to  his  father;  no  other  (has  a  right  to  it). 

(a)  Tho  translation  is  according  to  the  Vaijaymnti.     Takca  ia  tUi 
senate  the  Stltra  means,  that  if  a  father  and  his  sons,  or  other 
divide,  each  woman,  whose  hushand  lives,  of  the   familyy  ia  to 
ornaments.    But  the  ornaments  of  widows  may  be  divided.     The 

point  is  especially  mentioned  by  Nanda  Paudita. 
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[Translatios.] 

I.  AVIuTO  n  division  of  the  patera al  estate  is  tnstitatcd 
by  sons,  liiiit  bt'iKimos  a  topic  of  titigatioD,  culled  by  the 
wi.sL'  '])iirtitioii  of  Iioritngi.''  (a). 

2-  Let  sous  divide,  after  tlia  fatlier's  death,  his  wealth, 
ricouriliiig  to  tilt'  oi-dur  (of  their  seniority  and  caste) ;  (let) 
iliii^^'htiTS  (diviJo  the  estate)  of  their  mother  (after  her 
•  li:ii]i),  (iir)  on  failure  of  daii^^htcrs,  their  issue  (ii). 

:>.  When  the  mother's  menses  have  ceased,  and  the  sia- 
(I'ls  li;ive  bof'ii  married,  or  when  cohabttatioa  haa  ceased, 
iind  i1i<j  fiither'^s  aeiiHual  passions  aro  extinguished,  (then  let 
iln-  KMiis  divide  the  estate). 

4.  Or  the  fatlier,  being  advanced  in  years,  may  himself 
si'|i:init(-  his  Hons;  either  dismissing  the  eldest  with  the  best 
~'h:iri-,  or  in  any  manner,  as  his  inclination  may  prompt  {c). 

■).  Or  let  tlie  eldest  brother,  by  consent,  fiipport  the  rest, 
IJki'  a  fiitlior  ;  or  let  a  younger  brother,  who  is  capable,  do 
•■II  ;  the  iirnspcrity  of  the  family  depends  on  nbiHty  ((/). 

■  i.  M<A\\  wliut  is  gained  by  valour,  and  the  wealth  of  a 
witr,  mid  what  in  acquired  by  science,  these  are  three  sorts 
■  ir|iro[iiTty  exempt  from  partition;  and  any  favour  conferred 
l,y  ll.r  tath.T    {,). 

7.  And,  if  the  mother  haa  given  throngh  affection  (a 
portiim  of)  her  (j-eparate)    projK-rty  to  one  (of  her   sons),  to 

a  <'i>1t'liriHiki-.  Fur  llii' riUliou  of  the  rhk|>tt'ri  ami  •cctinM,  «hcre 
(\ililiri)(>ki''H   tr*ri'l»liuu   ii  to  Iw  fuunil,   trr  the  nutci  to  the («xt   gircn 

,/,  ,i--r;T,liH./  I;  Ihr  oFiifr,  kr  Sft  vvrti-o  IJ,  l.'l.  and  09.  /(nc, 
t  iil<  liTonl,)',  miili-  \n\K.  urrurdinic  lu  VijnADeHran'i  intrr|m-t«tioti.  But 
tliu  Niiiikni  <t>i<''i*H  li«-i  II  i(ciienl  inrtDiDg,  uid  tbc  cipluuiioD  i>  tbcr«- 


'i  Sli^htlt  ultt-ri'il  from  Colchnmkc. 
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that  also  this  (the  above)  rule  refers;  for  the  motlier  is  Kka 
the  father  (able  to  bestow  gifls). 

8.  What  was  given  before  the  nnptial  fire,  what  wm 
presented  in  the  bridal  procession,  her  husband's  donatioBi 
and  what  has  been  given  by  her  brothert  mother,  or  &iha^ 
is  termed  the  six-fold  property  of  a  woman  (a). 

9.  They  declare,  that  the  (separate)  property  of 
belongs 'to  their  issue^  bat  that,  if  they  are  childless,  it 
to  their  husbands,  in  case  (they  were  married  accK>rding  to 
one)  of  the  four  rites,  the  first  of  which  is  the  BrAhma  lifta^ 
and,  that  it  goes  to  the  parents,  in  case  (they  were  married 
according  to  one)  of  the  other  (rites)  (6). 

10.  Ho  who  maintains  the  family  of  a  brother  stadying 
science,  shall  take,  be  he  ever  so  ignorant^  a  share  of  tba 
wealth  gained  by  science  (c). 

11.  A  learned  man  needs  not  give  a  share  of  his  own 
acquired  wealth  without  his  assent,  to  a  learned  oo-heir: 
provided  it  were  not  gained  by  him,  using  the  patemil 
estate  (<i). 

12.  Let  the  father  making  a  partition  reserve  two  shares 
for  himself;  the  mother  shall  receive  an  equal  share,  if  the 
sons  divide  after  her  husband's  death  (e). 

13.  It  should  be  known  that  the  eldest  receives  a  large 
share  (upon  partition  after  the  father's  death),  and  it  IB 
recorded,  that  the  youngest  receives  a  smaller  one.  TbB 
rest  should  take  equal  shares,  and  (so  should)  an  anmairied 
sister. 

14.  For  sons  begotten  lawfully  on  a  man's  wife  (by  sa* 
other  person  appointed  thereto),  (this  rule  is)  also    (ordain- 

(a)  Colcbrooke.  Slightly  altered  on  account  of  a  difficrenoe  in  yn 
reading  of  the  text. 

(6)  The  rites  of  marriage  are,  according  to  N&rada,  Ch.  XII.  p  SL  39, 
the  Brfthma,  Pr&j&patya,  Arsba,  Daiva,  G&ndharva,  Aiura,  Tl^^'fiiia^  tmA 
Paisdcha. 

(c)  Colebrookc. 

id)  Colcbrooke.  Altered  on  account  of  a  different  reading  of  the  test. 
5ef  also  Colcb.  Dig.,  Bk.  V..  T.  :^55  Comin. 

(e)  First  half  vcrie  from  Colebrooke. 
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C(l) ;  lor  Iboso  who  arc  of  an  inferior  caate,  born  from 
"I'KKu  Icgiilly  married,  a  decrease  in  the  shares  according 
to  ttifir  order  (is  ordained)  (n). 

1o.  for  sneb  as  have  been  separated  by  their  father  with 
nn  C(|ual,  greater,  or  less  allotment  of  wealth,  that  is  a  law- 
ful diidtributiou  ;  for  the  father  is  the  lord  of  all  {b). 

Iti.  A  father  who  is  afflicted  with  disease,  or  inflaenced 
iiy  wmth,  or  whoao  mind  is  engrossed  by  a  bolored  objoct, 
or  who  acts  otbcrwiso  than  the  law  permits,  has  no  power 
in  tlie  distribution  of  the  estate  (c). 

1 7.  The  Bou  of  a  damsel,  the  son  of  a  pregnant  bride, 
iind  be  who  i^  bora  from  a  woman  who  was  (at  first)  un- 
ktiowu  (but  found  out  afterwards)  [d),  the  husband  (of  their 
i[iotlitrt«)  is  their  father,  and  they  receive  aharee  (of  bis  pro- 

]»■«,■). 

IH.  Let  the  damsel's  son,  born  through  his  mother'a 
fully,  whose  fiither  is  unknown,  present  funeral  oblations 
to  the  father  of  his  mother  and  inherit  his  property  (e). 

I'J.  IJnt  those  children  who  have  been  begotten  OD  a  wife 
not  :i|>puiuted,  by  one  or  by  many,  receive  no  share  (from 
their  uuiihcr's  husband)  ;  they  are  the  sons  of  the  begetter. 

:;0,  Let  them  present  the  funeral  oblations  to  the  be- 
t;i't  ter,  if  llieir  mother  had  boon  obtained  (from  her  hosbanJ) 
ill  ei'MsidiTiitiou  of  a  present ;  but  (if  they  were  bom)  from 
a  wuitian  obtained  without  a  prcscntt  tbcy  present  the 
fiiurntl  obUtiuus  to  the  husbaud  (of  their  mother). 

lit.  An  enemy  to  his  father,  an  outcast,  an  impotent 
|HT-«iii,  and  one  who  ii  addicted  to  vice,  take  no  shares  of 
llie  inhuriliuiee,  oven  though  they  bo  legitimate,  much  Icsa 
if  til' V  be  !<')ns  of  the  wife  by  an  appointed  kinsman  (e)< 

{•I.  A  il.cre»M-  ill  llii-  ihin-i,  i.e.,  iniillcr  ihaKi. 

</,■  Culcbr<»>l.<^.     All.  liarvuya,  le.,  all  (he  property. 

(c'.  .W  nmidliukiua  ;  ColebrDokc  Digeat,  Bk.  V.,  T.  394  ftc,   '  On  a 

"■  Tim  mil'  M->'iiii  to  proTJilc  Tor  the  cue  when  IIk  nuther  of  the 
K.'iLi'ii..  Iiu>  mil  Will  uKrnei)  ane(»ard«. 
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22.  (Incapable  of  inheriting  ore  also)  peiaofia  afflictid 
with  a  chronic  and  agonising  disease^  idiots,  madmeiij  and 
lame  men^  and  these  are  to  be  maintained  in  the  fiunilf  ;  bul 

their  sons  receive  their  shares  (a). 

23.  Let  sons  of  two  fathers  present  the  fimeial  cakei 
and  the  libation  of  water  to  both  severally;  let  them  take  fion 
the  inheritance  {b)  of  the  begetters  and  of  this  hnwhantiii  of 
their  mother  after  (the  death  of  these  persons). 

24.  The  property  of  reunited  coparceners  la  ccmaidered 
to  be  exclusively  theirs ;  in  any  other  case^  if  they  (e)  an 
childless^  it  should  go  to  the  other  (separated  rehitiona)  who 
(otherwise)  receive  no  share  (<?). 

25.  Amongst  brothers^  if  any  one  die  withont  issne,  or 
outer  a  religious  ordcr^  let  the  rest  of  the  brothera  divide 
liis  wealth,  excei)t  the  wife's  separate  property  (e), 

2(\.     Let  the  brothers  allow  a  maintenance  to  his  women 
for  life,  provided  these  preserve  unsullied   the  bed  of 
h>rd.     But  if  they  behave  otherwise,  the  brethren  may 
suino  that  allowance  (/). 

2  7.  ( As  regards)  the  daughter  of  a  deceased  (coparcener), 
it  is  thought  that  she  should  be  maintained  oat  of  her  father's 
shniv  ;  let  them  support  her  until  her  marriage^  afterwards 
liur  liusbaiid  shall  keep  hor  (7). 

28.  When  the  husband  is  deceased,  his  kin  are  the 
guardians  of  his  chiklloss   widow  ;  in  disposing  (of  her)  and 

U/ '  iV  e  also  M.i>  Akha,  Chap.  IV.,  80c.  11,  pnra.  .'3 (Stokes  II.  L.  B.  1Q7). 

[Ij]  Half  a  share  from  each,  ('olebrookc  Dij^vnt,  Bk.  V.,  T.  242 
&.C.     Titis  translation  scciiis  to  ]>oiiit  to  a  rvadini;  Rikthftdanlhiim. 

(r )  Hut  if  tlicy  [i.e.  all  thi*  reuuited)  i)e  chihllcHs,  the  property  goea  to 
tlu-  otlirrs,  Tilio,  exivpt  in  this  rase,  take  uo  share.  See  Jolly,  p.  97»  aad 
Siiiriti  Ch.,  Cli.  XII.,  para.  2/. 

[■^,  rirstt  half  from  (.olfhrooke.  Repinlin<;  the  trentlation  of  tbe 
Mcoud  half,  Xf't'  bUo  ("olehro.^ke  I)i<r(>4t,  Uk.  V.,  T.  43^i,  who  however 
HpjK'ars  to  translate  a  ditU'rent  reading. 

\,f  ('t>K-l»r.joke.     Mit.,  Ch.  11.,  .Si-e.  1,  p.  20  (Stokes  II.  L.  B.  433,) 

(/   (*oU'lirookt'. 

(</  r*orra(luilt\  Maviiklia,  Chap.  IV.,  Sec.  U,  para.  22  iStokoa  H. 
L.  H.  1/7",  iliftereutly  but  wronirh. 
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in  Llio  euro  of  Ler,  as  well  as  in  lier  maintensDce,  they  bare 

full   IIDWIT  (.()■ 

2'J.  But  if  the  husband'a  family  bo  extinct,  or  contain 
iiu  mdo,  or  be  hdpU'ss,  the  kio  of  ber  own  father  aro  tbe 
};uarili!ii)S  of  the  widow,  if  there  bo  no  relations  within  the 
liffjrui;  of  ft  Sapinda  (b). 

'<iO.  Througli  indep  en  donee  women  go  to  rnin,  thoagh 
tliey  bo  born  in  a  (noble)  family,  therefore  the  Lord  of 
creatures  ordained  dcpondenco  for  them. 

31.  The  father  protects  her  daring  her  childhood,  hor 
husband  in  her  youth,  her  sons  in  hor  old  age ;  a  woman 
has  no  right  to  indcpeudonce. 

■)'2.  Whiit  remains  of  tho  paternal  inheritance  over  and 
filiuvc  tho  father's  obligations,  and  after  payment  of  his 
dilitw,  miiy  be  divided  by  tho  brethren  ;  80  that  their  father 
eoiiiinue  not  a  debtor  {'■)■ 

;!:(.  For  those  whose  forms  of  initiation  have  not  been 
rt;_'Li!ail  y  performed  by  the  father,  these  ceremonies  must  be 
cnrnj'li'li'd  by  the  brethren  oat  of  tho  patrimony  (?'}- 

ol.  If  no  wealth  of  the  father  exist,  the  ccremonica must 
bi'.  n  iiliciut  fiiil,  drfriiyed  by  brothers  already  initiated,  cou- 
tiibiitiug  funds  out  of  their  own  portions  (/<). 

'■'•'i.  Itnt  he  (the  brother),  who  being  employed  in  tho 
iiU\iiis  of  the  fiiuiily,  performs  their  business,  must  bo 
hmi. mild  by  the  (other)  brethren  by  (presents  of)  food, 
dn>s,  and  vehicles  (r). 

'■)''.  Ifftijnestiou  arise  among  co-heirs  in  regard  to  the 
l':>i  t  i>f  jiurtitioti,  it  mu!it  bo  aseertained  by  tho  evidence  of 
km-tiLi'ii,  by  the  record  of  the  distribution,  or  by  the  separate 
.n.i,sKt,„n,ufain.irs(/.). 

o7.     'ilie  relif,'ious  duty  of  un separated  brethren  is  single. 


A   .liltVri-iii  imn.Uticm  occum   at  Culeb.   Uig..   Bk.    IV.,  T.    13, 

>l..rli  .,.■  lU.i  .  l(k.  v..  T.  3WI  rowm. 

.v.r  I  ..kWu.,kc-.  Uig«t,  Bk.  v.,  T.  106. 
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When    partition  iiulretl  has  Im'oii  iiixmIi*,  n^li^inus  duties  be- 
conn'  si-parati*  fiT  vin-h  oftliciii  (•!). 

:jS.  (lift  ami  UL'Cf|itaiia'  of  ^'itt,  cattK*,  p^in,  boiuo, 
luii«I,  uiiil  attoiulaiit.s  must  In*  cuiL-iilfrrd  u.h  dintinct  Mnon|f 
hfpar.itt'd  bruilircn,  us  also  ditt,  rolij^inus  duties^  income, 
uiitl  cxiH'iuliture  ('(). 

:{i^  Si'|aratL'«l|  iiut  uii.s('|):initod,  bri'throD  uuiy  rcciiirc 
cully  buar  tcstiinniiy,  become  sureties  bestow  gifUi^  and 
uco-pt  presents  (n). 

4<J.  Those  by  whom  HUch  matters  arc  publicly  tmnuctcd 
with  their  coheirs  may  b(>  kuowu  to  be  se]uirutej  even  with- 
out written  eviilem-e  (w). 

41.  Thuso  brnth'-rs  who  live  for  ten  years  porfonning 
their  relii^iuus  duties,  and  carrying  on  their  transactions 
separately,  ou^ht  to  \n*  considered   sepunite;  that  is  cvrtain. 

iJ.  If  there  are  Tn:iny  ileseeitded  fmm  one,  who  perfurtn 
their  religious  duti«'s,  and  carry  on  their  tnin suctions  sepa- 
rately, and  possess  sepanite  instruiufUts  for  their  work  (6), 
and  do  not  make  a^^rei'meiits  abuut  their  affairs  (•*). 

•\''\,  If  they  ^'ive  «»r  sell  tltfir  share'^,  they  may  do  that 
as  they  pli'a>e,  fir  lln-y  have  power  over  their  uwn  wealth. 

•11.  A  s>>n,  burn  afli-r  a  ilivi»i<in,  shall  alone  take*  the 
pati-rnal  wealth;  or  he  >ltall  participate  with  the  co]ianx*Dt*r 
reuiiiltd    with  hi-t  fitln  iK 

\'t.  Tlir  h-^itiniati*  '^••ni  till'  s«>n  be^^i'tteu  on  a  wifct  and 
likfwi**!-  th(*  s>  n  of  an  appoint*  d  daiiu'litiT,  a  «lamscl's  soDp 
the  Sun  of  a  pn-j/Jiaul  luidi',  tin-  *i'*i\  b'-rn  secn-lly. 

-h'l.  Till*  Son  (if  a  twice-marrii  tl  woman,  tin*  son  cast  ott, 
thf  SI  n  obtaihfd  (  ')»  ^'i''  '*"'*  bouLTJit,  atnl  tin-  son  made,  and 
the  self-^iveii  .son,    are  di-elarrd  to  bf  the  twelve  (kinds  of) 

■i7.     Si\  of  the-e  are  kinsnu-n  and  hi-in<,  anil  six  an*  kins- 

{n     CiiIrliriMikc 
^'    ln%tru*nfnt$  f-.r  th*ir  wnrk       Ai't'iinllii;:  to  t!ii*  Mii%>^kha 

S»r  Ji»li\  .  |i     |iK* 

'    0*it'itn**i.     UhJIu    «ci-iii«    to    In*     jiiullii-r    •UiniUiiuAl  un   for    iW 

Btli»|>lrtl  ftOII 
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tiK'ii  (!)ut)  not  heirs  ;  it  is  recorded  tbat  eocli  preceding  one 
i:j  cif  hii^luT  niiik,  and  each  following  one  of  lower  rank. 

18.  If  on  tho  interruption  of  the  posscesion  of  a  house  or 
linul  n  doulit  nriso  (ns  to  the  ownership),  (the  claimajit)  may 
(iljtain  it  by  (producing)  records,  or  persons  who  know  that 
he  hud  possession  of  it,  or  witncesce  {«). 

-H'.  After  ilio  father's  death  these,  (the  abovcmeotioned 
sons),  may  iuhcrit  the  fathor'a  wealth  according  to  thoir 
urdtT ;  on  failure  of  tho  superior  one,  the  next  in  rank  has  a 
right  to  tho  iuLeritance. 

50.  Oa  failure  of  tho  son,  the  dangbtcr  inherits ;  for  she 
i'ljually  continues  the  lineage.  A  son  and  a  dangbtcr  both 
ui[ii;illy  continue  tho  race  of  their  father  (b). 

!)l.  Oil  fuiluru  of  daughters,  the  Sakulyas  (inherit),  next 
tho  ItAndhavas,  nest  a  fellow  ca8to-man;on  failure  of  all 
(llic  inheritance)  goes  to  the  king. 

o2.  Except  iu  the  case  of  Brahmans  ;  but  a  king  who  is 
atkntivu  to  tbo  obligations  of  duty,  should  give  a  maio- 
tennnce  to  the  women  of  such  persons.  The  law  of  inherit- 
ance lias  been  thus  declared  (c). 

[Here  ends,  in  the  Institutes  of  hiw  proclaimed  bj  the 
ilhi^irious  Nurada,  the  thirteenth  topic  of  litigation,  called. 
tho  IJivisiou  of  Inheritance.] 

(n)  Tills  Tcne  intcrrupli  the  conneiion  betWMU  icne»47«nd  49,  and 
ntn-  It  not  that  Coltrbrooke  numbcn  the  kit  verae  of  the  chapter  H  62, 
rliciiiiiTiioii  of  tbi«  Tcnc  might  unheaitatioglj  be  let  down  udvclok 
m<-r.'  t-U-rinl  .-rror- 

'-   Fir>t  half  from  Colebrooke. 

'  r]  L'olcbnigke. 


I, 


Tft 


INDEX. 


nsKNCE,— nlintconttiliitet 303 

of  H  roparcener  ilt)e>  iiot  b»r  partition   305,384 

nsRNTKP..— his  ihiirc  miJ«t  be  Mt  apiirt  on  partition 306,071,384 

Klmrc   uf flp|ic«ring  unexpecteilly  mint  be   made  up   from 

(liBroi  ilimriliiitcil 362,363 

sbnrr  of may  he  ilcpoiitnl  on  partition  with  hii  ion,  if  fit 

to  tnkv  rori- of  it 371 

>U-^iin.lBiil»  of nithin nix  ilcpi-ei  inherit 4I,394(i 

can  olftim  partition     ,    399,  306,  394a 

Sfr  Piirlition  ;  Ptatriliutjon  of  Property. 
irjiKTios,  mailr  nith  Riil  of  anccftral  property  bceomei   anccitral 

proptrty  32J 

nnrcilml    pri)pcrty.     rwoTiTeJ    by    ropurrener    with    aid    of 

patrimony  or  with  acqiiieicenre  of  other  coparcener*,  ii 

anil  (mrtiblc 3!7 

'('[Mi'i-ATroNa. — hon  dealt  with  on  partition   3.')0 

by  father,  when  ranked  at  hti  teparate  property,  .'130 

"hen  not 3:11 

nut  of  allolmenta   in  a   ZamindAri    are   teparate 

pro|KTty  ofallntlee  74.3.19 

not  renilered  joint  property  by  KuUehAra  ...  71,  3;0 

projK'rty  piirrhaned  by  oidoi*  out  of from  her  hiinband'a 

property  F;oe*  along  with  the  property   460 

I'xei'til    |icrha|ia  •■herv   there   ii   an   intention   to  appropriate 

"•■pamt.ly    460 

iiiHV*  —Sff  Prceeptor. 

KNOWI.KIIIIMENT  OP  UbHT      124 

III  I  KscKM'E,  of  ro|iBrrcnen  in  alienation  by  manajterbinitatbein,  342a 
iiumovenble  pro|)erty  reeorcreJ  with  ^^  of  CopareeDen  ranki 

us  nurtitral  prcipertv    3S7 

of  other  ro-paieenen  in  Icnee'a  boldiof;  under  a 

ubiiri'r  afli'T  |>aKition  i>  prciumed  after  aome  yeara    3A6 

.SV,  .\wnt. 

HI  irkh.— .''V  Diitnbntion  of  Property.  (2)  unequal. 

.11  iHiTioNH -nifr-s Wlong  to  berbu>ban<l.ll».  440,448,497.  49<1 

ntU-'s by  promitiition  belonjc  to  ber  bnibaiMl  '£ii 

Srr   l>r»]<prtv   Self-aequircd  i  Burden  of  Prwofi   Diitributioti  of 
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Acts  op  Goybrxm b3ct  op  Bombay  : — ^Act  liiiiitiiig 

to  pay  the  debU  of  &ther,  &c.  (No.  7  id  1806)  •-— 341»MiaB 

The  Yatand&r's  Act  (No.3of  1874) ^..JI9m^Vl^^ 

Acts  op  Government  op  India:— The   Beagid    MmanT  Act 

(No.  40  of  1858)    ^.-^•.-.jni 

The  Bombay  Minors'  Act  (No.  20  of  1864)  134^  188L  301,301 

The  IndiAn  Evidence  Act  (No.  1  of  1872)  — •-• ^.^—^  3BI 

The  Indian  Limitation  AcU :— No.  14  of  1869. ^,— „.,.,31&3H 

No.  9  of  1871 ^...309,S17.3M 

No.  15  of  1877 ll«»31i<m 

The  Indian  Penal  Code  (No.  45  of  i860) — •..^— ^ 

The  Non-forfeituie  of  RighU  for  loai  of  Cute  Act  (No.  SI  cf 

1850) -70^  3Mb 

The  Slavery  Abolition  Act  (No.  6  of  1843) ^.^^ 

The  Treasure  Trove  Act  (No.  6  of  1878)    ^^.....^ 

The  Widow  Re-manisge  Act  (No.  15  of  1856)  49,  93, 113, 114, 

139, 140, 142-145, 158,  162,  167, 182a,  185,  SS8,  28S;9M 
Acts. — pointing  to  dissolution  of  state  of  union,  but  not  eoMdame  of 

partition,  enumerated *•••••.••••  Sll 

Adhivedanika  ••••.  4SS»^ 

is  a  kind  of  Stridhan   lOO,  423^  495^ 

■■  defined ••••••.....-.— 


a  woman  may  maintain  ejectment  suit  against  her  hasbttad  fiir 

a  house  given  to  her  by  him  on  his  second  marriage    •. 44Bi 

Adhyagnika 439^613 

is  a  kind  of  Stridhan 100, 423,  495^  496,  531, 334 

,  defined •••• 


Adiiyavahanika ^  419 

is  a  kind  of  Stridhan  423,  495,  496^  564 

■  ,  defined .^^^ 

Administration.— 'i^e  Manager;  Widow;  Guardian;  ICiiior. 

Adopted  Grandson. — Set  Grandson  by  adoption. 

Adopted  Great-Grandson. — Succession  of —    ••• 4A 

Adopted  Son. — See  Son  adopted ;  Descendants. 

Adoption. — confers  right  to  inherit ^^ 

causes  complete  severance  from  family  of  birth , 

valid cannot  be  set  aside  by  adopter 

by  widow  takes  effect  from  her  husband's  death  iTtnw|jeu 

tivcly 0y 

cannot  be  made  means  of  fraud  0y 

subsequent cannot  divest  estate  already  vested gg 

by  daughter-in-law  preferred  to by  father-in-law 101 

to by  mother-in-law,  123, 183 


rider  of  two  co-widowk  has  ri^;ht  to  adopt 
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Adoption. — in  higher  cattes  tiftter*t  ton  etniioC  lie  adopted  • U8 

li^ddras  can  adopt  tister't  or  daughter's  iona 148 

by  woman  having  itep-Mm  ia  fdd  S28 

— is  for  husband,  not  for  wife ••••••; ••  S88 

widows  of  disqualified  persons  may  not  adopt. ^ •«•••  V4 

See  Descendants ;  Son ;  Son  adopted. 
Adultbrous  wifb. — her  husband  inherita  her  camiiigB  by  adultery,  5B3 
See  Uncbastity ;  Maintenance  ;  Wife. 

Adultery. — an  offence  under  the  Indian  Penal  Code 9B8 

disqualifies  a  widow  from  sneceeding  ...  49»  HSy  160, 880-S84 

but does  not  divest  property  already  vested 49, 282 

See  Uncbastity. 

AoARvlLt  Casts 108 

AciNiiioTRA 386,396 

Agreement. — See  Evidence  of  Partition;  Hode  of  IKitributioD  i 

Partnership. 
Alienation.— A  coparcener  may  alienate,  for  value,  hia  ahaie, 

without  consent  of  others 289, 300^  341« 

but  be  cannot  dispose  of  it  by  gift  192, 290, 300,  320 

or  by  devise    300,380 

except  for  pious  purposes  ••.. ••••.•• •  300 

partition  is  enforced  by  soit  of  creditor  or  alienee  to  aseertain 

and  make  alienor's  share  available  to  him  289, 820,  870 

a  coparcener  cannot  dispoae  of  joint  property  without  eoaaeat 

of  others  (MitAksharA)  193.988 

by  coparcener  without  consent  ofothera,218,889«,390, 369,441A 

by  father  without  consent  pf  aon    •••  auis,  44IA,  486 

-»—  by  son  without  consent  of  fiither   lauds 

-^^  by  uncle  withottt*assent  of  nephews  • • xsxiz 

law  relating  to  —  of  vatan  ••• «  4Mm 

a  person  has  absolute  power  of  o^—  over  hia  adf-neqaifed 

property • •.•• • 192 

families  to  be  guarded  against  wilfhl  — •    366 

pro|KTty  is  not  so  hypothecated  for  fMher*a  debts  M  to  pee- 
veut  clear  title  passing  to  6ond->Uf  pnithnaer  Ibr  vnhN  ,44, 7% 

34te,368 
ssle   by  father,  though  for   imaoiml  pwpoaaa  aa  to  n  onl 

|N>ition»  is  not  fitiated  on  that  aeeoiuit •••••••••«•••••••  889 

stin  bom  after  —  cannot  euateat  it xsxvi,  177,  S78t  388 

rights  of  enjoyment  of  otherwise  indiviaible  ptmmty  m  liana 

femble  or  saleable ••  397 

•by  manager  aequieaeed  in  by  eo-paieener  ia 


on  him   ••••••••••••«•••••••••••••••••  348iS 

^fe(iift;  Assent;  Valus  CopamMT. 


564  ALIENATION  BY  WIDOW.  £ama» 

Alienation  by  Widow,  for  payment  of  hiubuid'a  debt*  is  jmtiftB^  tM 

power  of ,  9ft  ll&lSl 

—  ,  over  property  acquired  by  her. , 4iB^lK 

widow  cannot  alienate  immoveable  property  inherited  tkom  her 

husband  9S,  118-125,  447,  448,  463,  4£fr-467, 

462,481,  48a;  48%  M2 

except  under  legal  necessity 48,  I18-12<i^  291,  447,  4tf 

'  of  moveable  property  in  Bombay  and  Bengal,  183^ 

463,496 


grounds  justifying of  immoveable  property    

protection  and  preservation  of  estate  justifies  — ^-  of  hnahand'a 

property   466 

for  pilgrimage,  undertaken 189^466 

self-main tcuonce  justifies of  husband's  property  ••••• 466 

widow  cannot  alienate  property,  inherited  from  her  futher,  to 
discharge  her  hiisband^s  debts,  if  she  has  a  son  16  yeara  old, 

and  his  consent  is  not  obtained 447d 

woman  may  alienate  freely  *'  affectionate  gifts"   455 

but  not  immoveable  property  given  to  her  by  her  huthand...454, 

465, 457 

full  power  of over  her  Sauc/t/yiita  Strtdban  xlii,  IIS^ 

428,  447,  508 

over  her  Stridhan 110,  446,  448,  466,  508 

over  property    purchased  out   of   her  Strtdhan.  461, 

485e 

See  Presumption ;  Widow ;  Wife ;  Stridhan ;  Females;  Manager. 

Allowascb  from  Goveunmbnt 75^  230 

Anantadlva. — author  of  Sainskurakaustubha • |2 

See  Suinskuruknustubha. 

Ancestor-woksiiip    4^ 

Ancestral  protertv.— 5fe  Property  ancestral;  Soccetsion ;  Par^ 

tition  ;  Alienation. 
Annuity. — resignation  by  widow  of  succession  for-^— » aczzviii 

S^e  Investment. 

AnvIdiieva  432 

-,  i8  a  kind  of  btridhan 225,  423,  496,  661 


-,  defined 


sous  and  daughters  take  equally 65,  8265,  468,  607 

ArvKiniilHiiiKA  StrIdiian    ygfr^  jigft  4g^ 

Ai'AviDDiiA  Son. — Sec  Son. 

Ai*R\TiUANDiiA  DiYA. — Sff  Succcs&iou  unobMtrticted. 

AusiiA  Maukiaoe 221,  224,226,429,522,5646 

iV"*  liride- Price  ;  Marriage. 
AsAuoTv  ^.^Sce  Baudhus ;  Bhinnagotra  Sapindas, 
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Assent,  uf  fuinily  membrra  ii  neceuary  to  expnutve  Mcrificei,  per* 

furmvil  by  one  of  them  S89a 

o  )tiftg  at  mother'!  obicqiuei   S89a 


noi  necesmrj-  to  TCiigning  holding  by  OoTt.  occupant... 289a 

by projitrty  <le(licatc(l  to  «er»ice  of  family  idol  may  be 

'  dispoM-il  of  3£9a 

but  not  that  dedicated  to  public  temple   309a 

coparcener,    ileiiTiDg    to    limit    hii    retponiibility  to  pay  off 

liabilities  [i.e.  maintenance!   uf  relftivei,   &c.]  may  leconi 

hiiusclfby of  interested  partiea 361,362 

&>e  Mauu^rer  i   Partitioo  ;   Creditor;   Coparcener;    Alienalioni 

A<'rpiie$ccnce  ;  Brother* ;  Minor. 
AsstuNMCNT. — ni;ht  to    future  maintenance  i*  not  aaiignablc,   t48d 

of  debts  to  a  jiarcvner  on  jiartitiun 360 

ri|-hts  of  enjo}  nicnt  of  otherwiav  indiviiiille  property   are  tnna- 

frtoblt  or  wleablc 397 

Asi  KA  MAHHiAt;! 221,224,3£6,L'38,429,S33,  054& 

*>f  JIarrii.(r.- ;  Strldhan. 

An.K^HMKNT  IIY  GoVBBNlItNT 404 

AivT,  Mateknal. ,„ B26 

Ai  NT.  rArKiiNAL.-isaBandhu Wl,  201 

»u<-c.«i.m  of ,  197,  526 

Ai  NTS  t-Mattnial)  Son.— ii  a  Bandhu 65,  200,  204 

ii  excluded  by  liiter'a  son 203,  205 

Aim.  (riiti-riuil;SoN.— i.  a  Bandhu 65,200,204 

i»  excluded  by  liiiet'a  aon 205 

'  i«    excludeil    by    great -grandion  of    filth 

Blll-l-^to^  of  deceased 200,2036 

Ai  MiiiKM  iKH  on  llindil  Law,  in  Wcatcra  India,  ennmerUed 1 

(bi'ir  ri'bitivc  nciKhl  consiilercil   2 

AviiiiiAKTA  UuiiiAiiTii.\  ;— 5m  Fuwilv   Undivided. 

l(.l.AVI.HmA    .". 6 

ritLAMiiiiATTArtKi. — otlicfwiie  Called  Lakihml  VyAkbyfiiw 6 

i«  a  commentary  on  the  Mit&Lshar&   6 

•  nritleu  by  Lakshmtdcrt   $ 

IIamiik.*.— VijiliiniBvara's  eoucriHion  of 66, 188,  201 

hi,«  far cxicud 202 

,ii.iiiu™tioi.  of 56.200 

till-  iiimiieration  of -ia  not  Mhaustire S6,  201 

liut  I'tmnirralEd ar<  preferml  to   thoae  not  enumerated,  SD3 

anionic  iiuc numerated ,  nearer  •uccved  before  remote 303 

-^nunlionedmUwBooki 204 

■■    ■—  —  uot  uicutuHicd  in  I«w  Booka,  hmIm  SU6 


566  BANTA.  [nrox. 

Bandhus. — not  mentioned  in  Law  Books,  females •.••....  9V 

•uccetsionof «5,  77,9O0,6BU8SB 

Sapindas  and  Sam&nodakas  are  preferred  to—. xzxviil^  59^  SOO 

in  Bengal, succeed  before  Gotraja  Sapindas  54^  900 

See  Bhianagotra  Sapindas. 

Banya. — See  Merchant. 

Bants — 4SS« 

Bequest. — by  a  coparcener  singly  is  inoperative • 880,380 

except  for  pious  purposes 300 

in  favour  of  one  son  to  the  prejudice  of  others  is  invsli^p 


Berada  Caste 143 

BhagadarI  Vatan IgS^ 

Bhagavanta-Bhaskara. — consists  of  12  divisions 7 

their  enumeration 7 

BuANGSALi  Caste  ^ 144 

BiiARTHt  Caste   , 

Bhatt  Vairagis   • , 

Bhatp  Vritti. — See  Vatan. 

Bhavin 

Bhinnagotra  Sapi]>>pa8. — daughters  of  descendants  and  ooUa* 
terals  within  six  degrees  are , 


descendants  of  daughters  are , 59,203^ 

maternal  relations  within    four   degrees  are , 59 

sister's  son  is  a , 


succession  of  husband's to  Stridhan  of  wife  842-244 

grand-daughter's  grandson  is  a , 59 

but  great-grandson  is  not  a  ,    59 

See  Bandhus. 

Birth. — actual is  necessary  to  the  full  constitution  of  right  mm 

son  xxxvi,  38,  275,  330,  333a,  372,  376,  402 

the  succession  cannot  be  suspended  for  one  not  begotten    zxxti 

Blindness.— Who  is  blind? 271 

is  a  disqualification  to  inherit 70,  271,  272,  2J 


blind  man  has  no  right  to  share  on  partition  •...  3SB 

'  must  be  congenital  71 

blind  persons  married  and  having  families  inherit  in  some  castes,     71 

blind  man  must  be  maintained 871,  638 

sons  of  blind  persons  are  not  excluded  878, 389,  990 

Blood  rklationhiiip. — confers  right  to  inherit «• 36 

Books. — when  indivisible  and  when  not 334^  336 

■  to  be  kept  by  coiwrceners  having  them 359 

BRAiiMAniARt 36,  37,  253c,  269,  862 

NaiHhthlka ,  defined 209« 

succession  to  Naishthika  — r  « 36,  37,  S'd,  809 
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BRAHWACHiHt.— UptkOn&pi ,  defliMd    9096 

lucceuioD  to  UpakOrrina , 35,37.909 

BrIkhans 96,170 

succmion  of  letnwd ,  on  Man  of  blood-KbtWBS  lo  tke 

property  of  a  Bifthnan G8,  69,  V6,US 

(ucccMion  of     —  not  reeogniaed  bj  Eagliih  Coaita. „•    60 

may  become  Saimy&ata 993 

BaiHMA.  Hamiaoc 221,224,316,  232,  529,  334,  fl25.  Ml,  »i 

Bridi-Prige. — Striilhan  had  a  prc'hiitone  origin  in  tb« ,   487 

inititution  of  — -,  exiatad  among  Hindfla  for  a  time  among  aU 

claaaea  formerij   438 

came  to  be  looked  on  (nth  abboRCMe  bj  the  BiUimanicnl 

community  in  later  timea  4S9 

• became  peculiar  to  Vaiiyaa  and  dftdraa  499 

though  in  the  Araba  form  of  marriage  gift  of  bnO  or  cow  waa 

■till  preaerred 439 

■,  goea  to  the  mother  or  bnttber. ». 430 

Sulkaand , 4^l^431 

BxoTiiKRa. — are  the  eopareenen  apedfled  by  Hit  and  May 4S 

include  mora  nmote  ralatioa*  according  lo  the 

opiniom  oftbe  ^Aatria  4S 

•oniiufihciameconeubinearenakedu  (iill— ,   48,110 

luccuuon  of ,  SS,  77,  128,  143,  149,  IfiS-ieS,  168w  184. 

936,494,  641,  Ul,  656 
under  Mit.  full  and  half  ■    ~  rank  equally  in  nndivided  ^-ti^'fTj    44 

but  in  diTiilcd  familiea  fall ar«  prafariod  to  half——  ...  412 

io  Bengal  full take  before  half  in  ondinded  hmihaa, 

and  undivided  orra-united  half  lake  eqoally  with  aepn- 

ratedfuU » 43 

•rhen  —  and  nepbewa  lueceed  ai 
■   —        '  -■  eielude  fuater-danghtar   . 
rc-unitetl  half  —  take  cqnaUy  with  ai 
n-unitctl  full  —  eiclnda  re-vuted  half— 

aucccMion  of of  half  Mood  ...  U,  8B,  131, 149,  l«^  16% 

167.171,184.186 

aMortling  (o  Mtt.  and  Vjw.  Hay. ».».»..»«....».    63 

,  preferred  to  daaghtaHs-lMr ».».......J6I,  196 

;  preferred  to  ftrat  tamt't  wifa ».«»...» 164 

,  preferred  lo  Mtor*!  aM » 261 

■^ ,  to  OBiMrtiad  feaalM  .».......« 64.910,083 

— ,  to  Stridhaa  of  hwalaa  ■uried  by  afyoftJ 

niea - 146,918,961 

by  Uamed  rilM, 898.  933,  409.  494 

Uke  gulka  Stridhaa   SKA  490;  431, 439, 489.  >I6,  641 


0C8  ItROTIIER-IN'-UW.  [iKMX. 

BiioTiiERH.— Ukf  '^ih%  tn  n  woman  fn>m  hrr  parentt* 5c2S 

■iirreimiuii  of  hnlf tii  Striilhan  of  nimrrifil  frintlrt 241^,  *J49 

turmiMOn  of  illr^itimntc tn  U-tfUinmtg         1 10 

Hlii'tluT  illr^itiiniito  mid  U'^'itiiniito  Imlf form  a  umlrtl  fuiilv.  |09 

partition  U-iwrm   3^-390 

nia)  ilrinnml  part  it  n  in  at  anytime    299 

— taki*  ('f|ii.il  ^Iwirci  on  fianilion  Ill,  .'Ijo,  3flS,4l7,  513 

anil  iliTiilc  ilrht^  iMinally     113,  I'-l.  ^C^K  l.Cl,  ^M.  417,  &I3 

i'lilrr  ^-—  tJikvi  nmnn/f-MKnt  with  ronnrnt  of  othrn    2!lO,  Cl^ 

hnC  }oun(;i'r may.  if  i\U\c  6&3 

rMt*r  ' cnjiiNnl  a  «n|>iTior  p '■itniii  in  ancirnt  tunrt 4%3m 

a nia%'  inti^nlirt  ilraiiii'^  uitti  lirrilaijt'    liv    aiiothrff  to  the 

prrjiiihrr  of'  \i\%  ri.'l.t 441 A 

initiator)  ami  iii:irr:.i;;i'  r\|N  nv't  of  iinmarriril  -  —  .  a  rhmr^  on 

jiiint  r«ta(f  3<'i7.  3^,3S^ 

— ^—  ■       --'i  shiiff  1%  liiiMf  fur  ^i^tiT*!!  iiiiirria;^*  if  her  ihare  u 

iiitiitHrunt SJiTr 

I'lilcr       -  taki'«  riLjIit  «.ilc  nf  luiuii*  )i\  cuitoiu     IlS^l 

fliliT        -  taki'4  Mi'Atcrii  «iilr  of  honar  liv  ruitnm   32lO 

r liter      -N  |MiMrr  in  inortpvi*  joint  pro|i«-rty 3H8 

.S>r  ('i»parrriu-r  :  Muiia^i-r  ;  >i%ti-r  ;  Cu«tiiin  ;   Krnnion. 

Urotiikk-inI.wi'    231 

I^'Kotiiik'n  Oai  «iiiiKH    168,  'JOt 

»urrf««it)n  «»f i>»7t  :XM 

pn^t|M»niMi  to  fir*t  iM>ii«in  nmv  rtinttwil    'juj 

to  he  inarru'il  at  r\|»fu«4' of  family  riCate ,189 

r'HOTIIRH*->    l)\t-(illlKH'-i  <ilMM)-ilN   9>7 

HnoTiiKK'i  DArciiirr.H*^  Suv iiftift,  SU7 

IIhiitiikr'm  Sun  — S^r  Nrphi-n 
HKnTii»-K*«  WirK  — V^  >i<itrr'in-lan 
HtKltRN   or   rKiHH  :  — 

aripiuitinii  «:n«*i*  pnriitnMi  tn  hi*  prn\c*il  h\  party  Rttrrtinfr  it     ..«  311 
aft«T   partitMHi  -         li«'<i  on    part\    cpii'«tiijniii|(   it,  to  afaow  ihal 

pro)N'rt\  nn«  nut  ilitiilcil 301,  39fW 

M'paratr  aripii*  turn  tn  In*  pmvril  h\  |wrt]i  a«H-nin)e  it  334 

•Oh*,  ftfrkin/  rniirf  lUtmn  of  «4ilr  h\  fiithrr.  to  prove  thai  rhmritc 

i»a«  onr  thi*}  Mrn*  nnC  an«wrrahl«'  fur     3llc 

inruiiihran<*rr«  tn  «h<iMr  '*ttnt\  rt'a«'in«  fur  hoIilin)t  von't  property 

liahlr  to  pa>  cifT  fathrr'«  il«'hl«  341 

inrnmkranrrr  to  tiipiMiri  alunDtum  hy  niilnir ifttviti.  1J3 

frro«i  iiirqiiaht)  of  partition  hy  fathrr  hctwrtn  ftont  to  be  provvd 

hv  party  a«t«*nin;;  it  37^ 

hrf  TV  takin^r  pr><prrii  h\  rv't'eat.  tlir  rniwn  nin«t  pnivr  rotirr 
failiiri  i»f  hrirv    74 


INDEX.]  HASTES   AND  GLASSES.  569 

DuRunA  Cabtb... 10 

Castkh  andClambr:— DM-rorfeitimof  rigbtabrkMof  cuti».  S8S 

AjfMvAji „ „  102 

Uanti  (CROua)   „_...438c 

BerKJ. «..„„..-  148 

UhAnjtS&lt „ » . 141 

Uliftrtlit    -  MS 

lltAiin : ».„SS3c 

HuniiJ.    127 

Chimlibir  379 

Cliaranm „ _ 118» 

Ikirik  „ ,.  S8I 

(;•«« _ «.™  134 

(ihtrt   _ „„  «2 

Goiilvt ^Ma.2B3 

Guj«r  too 

Giinvft...- H7c 

Jtini    SOS 

Juigmmt  (LingiLjrat  prietto) 263 

Jati  „ „ 206 

JoRtiii . 33S 

Kanoji ™.« .«-.....«....- 81 

K&nph&ta-God*! „ „„ SW 

Kbatri  27S€ 

Kolambi     „ IIM 

Kimbi   B9,91, 141,  143, 211,  8S3, 837.  UQ,  2&1. 2C2,  407 

LinifAfBt  ...„ _ 81, 142,217 

MhIiiIt   „ 88,  too,  IM 

Miill 106,107,233 

M*lri   „ „.  287 

Uftnibb&a  267 

ii»w&tU   - „ 221,  S38 

Mitrttailt lOS;  165, 189 

Muni! tM,9tl,S»,233« 

Xxifnroa 3M 

tiMrt    „..„.„....« „ ...„»„4l&t 

Ni>nak*l>&bt -._....„...„„.«....„  966 

Ojihoa  [AmeriMn] 436 

OrajW  [      Jio.     ] „ ».... . 436 

0(iiler«h  Urihmtiit „.,., uxTiii 

l>ar<l«ii    105,164,246,279,380 

I'-rir.    -....  159 

I'lUhiWIaii  _ «..»...«....  SS4 

I'rabhv »...» 237 


Tun  i'i:ui:Mt'Mi:s.  [index. 

rA**TKJ»    AMI   Ci.ahsks  — Piiri 'J^'J 

Uiijimt n«».  !«•• 

UaillR\iit  •«(> 

Kmii^Ari    VI 

Koli I«n 

Bru\uk ^fl»- 

biiii|M  i.Tmlori I'V.  :^^t 

Sdimr  -II.  lv^7 

gOilrn  :«•..  ;t7.  4>".  17.  I-^.  .'Hi.  €«».  7,^.  li'.t  111.  Ill,  ||r,, 

ll*i.   1*5,    !«.J.  JIJ.  Jl!*.  U.1.1.  j:.h.  L'.Vl -.IAS, 
LN.l.  ii;*;.  Jt;-.  ;:75.  -'-1.  i".M.:i.VI.  XM,  4iO,  4J9 

Ta|N)illiaiin  1 17 

Taiilknii  Aii.lli'li>ii II* 

Vairi^ri    'J»'«j3.  L»!*«i 

vniiili   It"* 

\u!ii     |:j3,  21fi.  JJ!I 

Yali      irC 

\npi :vr. 

/uiiiaii    Aiiit-nran  4itfi 

*  KKKMiiMi.-. — )i  rf«»rtiiiii;» jiiiiitl\ .  iin  n  :it«  -  iiiisun    ||:'i 

-    -•-  •  '  «i-|i:ir:i(t  U  liiit  I'mi'  tii<»:ii-  u!    |iartititiii     !ll-,  4\S 

riU*<t  nnil v\\i\. 

Til  \\iiiii\K  Tasi  K   :\J*j 

C'lllKANK  'JltLT^rlrr       H*" 

I'll  \KA>A«*  'llir  NIhmiI.) ...       17 

tlir  Mli;.'lll  of  till    -        —       |«i 

I'll  \Ki.l.«»  ftN    iMII.HIIiNil    — I  iililM«  rntioli  iif      --      - iS«l 

ili-li|4  li\  fatlii-r  iir  in.m.i^'i  r  >'i  t  -ri    |>:iiti;ii-ii  :«ii  , .     J|ii 

ill  lit*  li\    fiitlii  r.  rniilr.irli  •!  u*»t  U*r  uiiiii<i7.il  uf    ilu  .in)  |iiir|MiM'*, 
:irt .  llioiiu'li  till  \  :iri    nit  tur  In  iut!t  i-l  f.iiiiiU  -11.  75. 

|iii^li«ihl\  |ii*1  ill  lit*  :iri-  |t?k 

M  |vir.ttr    ill  lil«  i>I  ill  rr:i««  il    r  ip^ri'i  ti«  r  .\t*    I  <•  i'li.iru*i'*    (>ii    untli- 

ii.ii.i  |irtii.*ft\ -I I.  .tfiAi.  :i€:*.  :0 

iiiiii  l:aliiiit\   of     |irii|*i-r(\    l-'r   ilrlii*  ill   li«tiiMiKr   iii  hniult  uf 

K'  n  'ft  ir  |.iirrli  im  r  liir  «.i!i.t    Iruiii  l.i^  «i<ii 1 1,  7«.  'UO*.  3dr 

1ii.iilitrii»iii-i-  .'t  lhii«i    iiitiiliij  l!ii  ri  til  I  iIi'k*  .1*  M    -  .'i|(l 

II..  rri.i:*«   I  \|^  itM  «  ut    itiiiu  imi  •!    Iii'iil.ii-   .iinl    <i«i(r«   iirr    " -,  .'tS7, 

■    •     ■  ■     • 

.Nf     iii>il«.    M.i.uti  ii.iiiii  .    Li,iii..i,    «         \i.i  ii.iiiiia  .   Hiilo*  . 

(   iiii.itri  lii  r. 

I  II « 111  I  \  --  s. '  (;.it 

*     M  I  I    «     —   >■•     l*i    I  ij-Ii 


INPKX.]  OO'PABOIHBB.  571 

diinpR  kiGiiTn    161 

Civil   iibath,   of  >  pcnoa  retntti  fnMD   hit  ntciiag  ril%iomi 

order ixih,    36 

— — rrom  a  wonum'i  being  expeHed  from  cute  bj  Ghatupbota,    Sft 
l>iit  Hincc  Act  XXL  of  1850,  by  km  of  carte,  a  perwrn  doei  not     • 

loM  Ilia  civil  right*    S9B 

I'l.dTirKs  IN  use.— when  initiriuble,  and  wben  not J34, 336 

to  be  licjit  by  thow  biTing  um  of  tfaem   339,  396 

c:o(iNATKM. — See  Ikndbu*  ;  Bhinnagotn  Sapadat. 

Co-MKunRuaiiiPor  Community.— confen  a  right  to  inberit 36 

Common  i-KorRKTV.— clauiBed    32> 

CcivMo.v  KrocK. — See  Property  onder  all  ita  tnb-ditifioQa. 

('kwkn'hatiun. — for  land  withdrawn  from  partHkm 366 

in  me  of  partition  of  interejt,  witboat  one  b  ^w*«. 306 

duniopci  ran  l>e  claimed,  nnljr  if  a  paMener  loaei  bu  ibBie  by 

wriHigfnl  act  of  another  parcener 409 

(.'<iMi'otJNi>,— ii  diviaible  under  ordinary  rircumiUiKei SS6 

imrtition    of   court-yard,    reaervcd    for   commoa   cii}iiyBent, 

tefuacd    396 

l!<iNOAr.MRNT. — See  IlcpanitioB. 

(,'iiM'uni.vAUR. — allowed  amonpt  OtMivli  by  ciuton   864 

C.iv.  IBI.VK.— ii  no  heir. 90,  141 

i>  (.-iititled  to  maintenance 73,  111,  I4t,  169,  S83.  3«4 

' niu>t  be  |>roTidud  with  maintenance  before  (be  iadeprirad  of 

pniperty  iii  her  |NMK*«an S94 

remarried  widow  wai  retarded  as  a beftMW  Act  XV.  oT  1866,  139 

mn%  uf  the  Mmo arc  ranked  as  fall- brothcra   48,  110 

)>rkL-Hife  haviiiK  first  husband  alive  ia  a^— »•..  141 

—      ■       c»u  talte  bequests 105 

)  'iTN-KKNT.— Sm  Assent. 

Cos^TRL-cTiON  or  Grants 1S7, 171 

C'«NE4THt't;TtoN  or  Laws,- See  iDterpretatioD. 
riiNTrNKKNT  HRMAiNiiRK,—&e  Remainder. 
Ckwkksio.v  or  Juint  TXNsNcr.— £h«  F 


<li>tiiiciii>ii  W'tnirn  ri^lits  of  male— a  and  female  wben  ...  S88 

^1 ,  inuy  alienate  hiaown  share  of  family  ptopntfilbr 

vuliK'  Hitliuiit  concent  of  other • 34U 

lint t-annot  disjiose  of  it  by  gift 108, !  ■ 

bytleriac » ^ 

i-\(f  |>t  riirpifiiiit  pDrposes —•• 

■ (suiiut   oust  a  bmily-MMM  singly   


;i72  ro-PARiRNEK,  IMMMTKh.  [HEIIKX. 

C'o-i*akci:nck.— m ,  ran  not  mlii-nati' ctimmon   |>ro|irrt¥  «iflMMrt 

ruUM-iit  of  other  ■ x]ksii,   ISIUL  ttB 

H' raniiut  rvcorcrhii  frBctiunal  alian*  in  juini  pffOpettT 

from  strmnfnT  1290 

n it  jiutitinl  in  caM'  of  ur)rtiit  ntwil  in  iiiortf(a|pBfC 


hoiui'  without  cMiiM'nt  uf  other s    

each '■  whole  |iro|Hrrty  i»  preiumeii  Co  belong  to 

StiM'k    3tl 

•  eoiitiiiiic  tiniteil.  thou^'h    toiue    ineiulMTi  trpaimte 

ami  have  their  »httret  allottnl  t«>  them 301 

|»artition  iK'twi'irii •     3feO*J0ij 

^^ — — «  may  ilemaiul  imrtitKm  at  any  time JOO 

ahM-iice  of  one  or  iiion'    —a  tl<K'«  not  Imr  partition iiO\  384 

iiooMiicrihip  of  niiy  tlelliiite  ^hare  ii  preilirahle  ftf  a  fHirtirular 

— • ,  while  uiiiii'il  311 

■ 

a in  nut  liuhli-  nt  |iartili«»n  to  make  u|>  what   he  baa 

e\|H'nileil  in  e.xri'b*  uf  hm  own  •hart*    340 

a may   retain  on  partition,  Im-^uU-i  hit  own  iharv,  lo 

niiu'h  of  what  he  has  i-\|H-uiU*il  at  exnc-iU  hu  tharr  of  4cliCa«     M 

n rannot  h\  con\i-rtiii|f  hi*  ^int  into  cottly  orna- 
ments f(jr  hit  wife  iKpriTv  tlu-  otlicrt  of  their  thaxc  in  hia 
aripiiMtiont 449 

fraud  (loi-s   not   ilimpiuhfy  a from  renninf;   hit  thaiv  at 

partition »)7,  31^,  4UU 

hut  the  fraudulent  —  -  inn^  Ik*  maile  to  rrtlonr  propctty 
tim;;ht  to  U*  withluM    3(i7.  3i>9,  lil'.S  361,  400 

a M  liabli-  to   maki*   up  for  «li»hoiii-»tly   r&tntagBBt 

( \|H'iiditure     400 

n  — ii,n^  r«-Mij;n  hit  »h»rc  fur  a  trillr      'JlW,  .'03,  403 

t  arc   not   {-ntitltil  to  arcount  from   manafrvr    lor 
|utl  traiikaeliiiiii 401 

•urrt»iu»nto 35.  37,  .'i:M6,  75-07 

-   -      — t  tuke />rr  s/ir^irj    fi^S 

.Vfr  (\>  panvnvr  re-miitrd  :  Maiia^i-r  ;  l*artition  ;  Alk-nalion. 

Co  I'AHc  KMcu  Kr  I  mtku   M'j,  3^.  .'17,  61,  tfSt  A36 

-t  of  cipul  dr^rrc  thare  ««p.all> C3 

•urrt*t»iijn  to  60,  54l,  361 

tnl^lN.     tiirr%t«inn  of ,  ^  \  IVi.  171,    IJ^-S.    I8J,  W.   2^   281 

._  .    .  ■  t II  married  fr male S60 

tir^t         ' ••>•■•     09 

ttrond  i%\uu.  8j,  167,  196,  IW 

of  ti\r  remo\«t 160 

distant  r\e1udi-d  \i\  daiighttr  in*law  and  widow    196,  :?17 

hutl>and*t    -  r\rludr»  hutliand't  ■itlir't  ton tJ6^  041 


IMDGX.]  DAVaBTBB.  578 

(;..i:f.iN*s  Son  „....  52,  93.  I9b 

Cdusin'ii  Win.— See  WulonrorCauNii. 

CovKRTune. — &!«  IIu«b*iul  {  Wife ;  Pemalet ;  Strtdlitu. 

Ckkuitur.— ran  make  undivided  tfaara  of  hiadcbtor  knilmbla  for 

inymviitufhiicUiii) 330,341,362 

'■  aiH-nt  in«y  be  obtaiDed  b^  pucener  od   putitkm  to 

KcurebiuiKiragaiDit  further  ekimt   » 361 

Sft  Partition. 

<.'H<iWN.~Sre  King. 

CcHroM.— irhcn  mpected  - £16 

aupcnwilca  ordilUTy  law 73 

• niuit  be  ettabliihed  by  H>tiiiaetof]i  eridctMe 73 

bad will  Dot  be  reeopiited    •'• ».h>»>    73 

inuxt  be  rci|iected  by  court* » 170 

iiihcrilaiice  ii  rvf^ilated  according  to of  CMte  or  M«t. 2S3 

ill(-j{itimatt!  toni  of  OoiAvta  lucceed    bj—— 361 

r<!Cii|n>ition  of awuding  putienlar  aide  of  hmue  to  puti- 

cular  aoD  reata  with  conrt < 390 

Mime  G«kAi!i  marry  by 864,  808 

Ser  KuLucliAra  i  Ctmcubinage  t  Remarriage ;  Son  ilb^tiiMte  j 
Itrother ;  Oudeecb  BfUimatUi  Uobant. 

IHov 268 

Daiva  Mamiaox SSI, a», 896. £33, 5M* 

Damaukm.— A'm  CouipcDaation. 

DiNA.-A'MGift. 

l)i«l    103 

Srt  Concubine. 
DiHi-i-uTKA.— Sm  Son  illegitimate. 
Uattaka  Sos.-&e  Sod  ailt^ited. 

I>ATTAKAciiA.tDBiKi.— an  authority  in  Woten  India 1,  II 

iti  neifibt  aa  authority  • ».»...       3 

llATTAKAulMAilai.— an  authority  in  WeaUn  India  I,  II 

ilineigbt  at  authority  3 

llAi  utiTEK.— aucccaaionof tobtlwr'apraiwrty,  48,  77,  I4S-I&7, 

l«5,  I6B,  189.  194, 236, 3H,  2118.  SIS, 

aOT,  410,  435,  489,  433,  631,  561, 6:8 

■urveiuon  of to  motlier'a  Btrtdhw,  64,  68,  311,  318,  SSI, 

422,  4M.  469,  4;o.  486.  4S9,  4S8f  61%  616,  616,  638,  6S1, 6C3 
unmarricd-^^  preferml  to  Darried         ...   naiviii,  49,  60l  64, 

164,  S16,  468,  4n.  608, 610^  641 

uneiidoned ,  to  endowed ,  uunii,  49, 64. 164, 166.  Sl^ 

483,610^641 
■  having  aona  confen  aa  aftioe  ti^  is  Bamktj  ....-    £0 
•qwUy. »....M^  213 


574  DAUGHTER   TLLEQITIMATE.  [iHDB. 

Daugiitrrs — similarly  circiimstancctl  take  equal  shares    90^  156 

rich  married having  husband  takes  before  widowed •••  610 

in  Bengal  married having  or  likely  to  have  monm  wneeetdMp  S14p 

479 

whv  unmarried excludes  married  — • fiO 

unmarried s  share  equally  with  sous  Anvddheya  and  PriM- 

dalta  Stridhan 65,  226ft,  423»  468,  007 

married s  having  husbands  alive  share  with  their  brothere 

Anvddheya  and  PrUidatta  Stridhan fiOB 

unmarried 'S  alone  succeed  to  Yautaka  Stridhan. ..9266, 468^ 

470,4736,609,511,516 

when  there  are  several  unmarried s,  they  divide  equally   •••  510 

unchaste does  not  succeed  to  her  parents  according^   to 

Macnnghtcn    71* 

appointed 635,  640,  545,  518 

is  i»rcfcrred  to  nephew , 487a 

rights  of ^s  by  wives  of  ditfcrent  castes  to  Stridhan 614,  515 

position  of s  in  undivided  family  is  same  as  that  of  aistcn  •••     84 

brothers  exclude  foster s 163 

}i takes  what  father  has  given  in  undivided  family ...  83, 85 

jv takes  limited  interest  in  projierty  inherited  from  fatlier 

in  Ikngal 145,  474 

in  Madras 146,  487 

but  in  Hombny  u takes  it  as  Stridhan 116,  425,  449,  474 

II takes  property  on  partition  as  Stridhan 425,  446 

a is  entitled  to  marriage  expenses  151,  210a,  344, 389,  393 

«i to  maintenance  until  marriage 161,  566 

's  share  on  jmrtition  extends  to  one-fourth  of  son's  share,  xlii, 

306a,  5U9 


a is  preferred  to  daughter-in-law 147,  179,  196, 

by  marriage  a passes  into  husband's  Ootra    180 

;i takes  residue  of  mother's  property  after  payment  of 

her  dcbtH 184,  211,  511 

a is  excluded  by  uidow  and  nephew  of  deceased  in  undi- 
vided family 210a 

a is  preferred  to  son  and  daughter-in-law  in  succession 

t<»  females  262 

a may  take  iinmo\eaIile  pro|K*rty  by  gift  fram  iiareats 

without  prejudicing  rights  of  others  441 

iather*H  right  to  touch *s  Stridhan  in  distress  503,  506 

Sq*-   l)augliter*H   son  ;    Strldliun  ;  Distribution  of  i^roperty  ; 
I'Vmales  ;  Father. 
I»M  Miir.K  iM-KtJiTiMATK.— cannot  inlient 146 

whether "*' "  SUdru  can  niheiit  i*  :i  fpicilion  146 


liNDEX.]  imyahha(;a.  575 

Daigiitku  ii.LECiiTiMATB. — IS  entitled  to  mnintcnfince  ...73,  141,  146 

is  intitleil  to  marriage  expenses  » I4(i 

DALiiiiTKu's  DAUGHTER. — Succcssion of to  Stiidhun   68, 

217,  221,  486,  493,  612,  519.  622,  523 

-^— takes /)^r  stirpes    68,  524 

receives  a  trifle  when  there  are  dauf^hters  alive 68 

in  Anviulheya  und   Pritidatta  Stridhan  at 

division   ; 66,  608,  5'2t\ 

ISec  L'nchastity. 

l)Ar(;llTI.K*S  GRANDSON 242 

hAr(;iiTKR-iN-LAW. —  hus  better  right to  adopt  thau   father-in-law,  101 

than  mother-in-law   \X\ 

may  take  pift  or  legaey  of  pro]>crty  from  her  father- 

in-hiu  if  not    prejudicial  to  others*  rights  44.M 

MiccesMon  of 179,  195,  1%,  234 

IJalainhhatta  and  Viramitroilnya  on 's  ''P^'^  *<>  inherit    234 

in  exehided  by  brother      16,'i,  196 

by  brother's  son 167,  19C 

by  daughter     196 

— by  daughter*s  son    156 

but  coutrn  among  Oudeech  Hnihmans xxxviii 

ixchules  distant  cousins    196 

(hies  not  succeed  to  Stritlhan  ?     527 

is  entitled  to  maintenance  96.  107,  128,  135,  150,  ;i46 

does forfeit  her  right  to    maintenance  by  reiitling  with  her 

father'     'MG 

S*  V  Widow. 

h\ic.irnirH  SUN. — succession   of ,60,147,154,  15.^>-158,  165, 

l(\S,  18:^,  184.  236.  191 

and  illeiritimate  son  of  SAdra  take  i^qnally 6<>.  212,  tibClt 

represi'utH  his   mother  in   |>artition,  if  she  dies   after 

votni'.'  51.  2i:< 

MirrrvMMU  of to  .Stridhan.  6S.  21:*,  21S,  4^*^,  461>.4!>4, 512,  62G 

.   jy  considered  as  son*s  son  in  regard  to  olisequies  ...I5<i 

157.  550 

stake  inheritance />rr  cfl/>i<«     ..•    Kifi 

is  txcluded  b\  daughter  156,  2I.'< 

precedcH  daughter-in-law  15f> 

but  rontrn  among  Oudeech  Hruhmans    xxxviii 

preeetb'"*  grnntUouV  widow    166 

niunot  be  adopted  in  higher  ca»teii 181 

0 

but  cm  Ik*  adopti'd  among  i*>Udnu«    1  IS 

sou  m(  !«t(p- daughter  ...   22.*» 

l>\N^bii\(>\    -tS  I  lh!i\uvibhaga. 


576  DAYADA.  fnmx. 

DIyIda .M...—  Kb 

DayavibuIga  OR  DIyabhaga. — what  it  it  — .^    34 

etymology  of  .^.^ 


what treats  of 34»SBB 

Dkafness. is  a  disqualification  to  inherit   7^1  SIl 

(leaf  person  must  be  maintained •••—..  VI 

Death. — SeeCWil  Death. 

Debts. — incurred  by  father  or  manager  before  putitkniy  ue  ebargn 

on  inheritance 7S^3lO 

though  not  for  common  benefit  (if  by  father) -•••••••••m.  MQi 

sons  arc  liable  to  pay  father's 44,  S79,  567 

son's  liability  to  pay  father's and  father's  right  to  €hmrgb 

ancestral  estate  with ,  distinguished 340tt 

son's  (natural  or  adopted)  liability  to  pay of  father  and 

grandfather,  except  those  contracted  for  immoral  puipoaei, 

discussed  44,  72,  279,  325,  326^  340,  361.  366,  38%  &S7 

the  liability  continues  even  after  partition  between  the  aona.  841, 

36U 

it  is  limited  by  Bombay  Act  VII.  of  186(} 341, 368 

incurred  by  manager,  are  presumed  to  be  for  comnMNi 

benefit 341 

properly  incurred  by  coparcener  bind    whole  propeKy 


notwithstanding  decree  for  partition 

-,  under  pressure  of  distress,  bind  othen  and 


their  property  even  after  partition    349 

son  is  not  directly  lisble  for  living  father's  unsecored— in- 
curred for  liencfit  of  family 

otherwise  as  to  secured by  father  during  son's  miDority 

with  his  acquiescence 

son  born  after  partition  is  liable  to  pay  father's 
by  him  after  partition    '. 

son  takes  mother's  Stridhan,  if  it  docs  not  exceed  her ^  ...  211, 

613,  581 

discharge  of  husband's  just ,  justifies  widow's  alienation  of 

husbamrs  pro]>crty 480 

discharge    of    common is  not    condition  precedent    to 

partition    861,368 

may  be  discharged  subHcqucntly  to  partition  361 

common  property  is  not  answerable  for  imrcener's  separate         ,  44, 

360^362,  368 

husband*s  estate  is  not  answerable  for  wife's  personal  *"*  •••  xzxvii 

fommou are  distributable  iis  well  ns  cuninion  property,  93,  94, 

:<(;(),  ;uii,  385,417,  D13 

or art-  ujoi;:uul  tu  a  put  ceucr , 


•  •• ■ •■*..■••■ 


N['i:\,]  msciPLE.  677 

'KEiTs. — rijilits  of  ilorrcc-holikri  for of  owner  nnil  for  debts  of 

lii'  fntl.<T   xli 

linl)ilily  of  minor  M)|«ircencr  for by  mint^r 342 

iSVeAswiit;   Fatlii-r;  Sun;  Wiiloir  ;  Distribution  of  Propeny. 
)tr.u  OK  I'AK'LiTioy. — la  aiifficii-iit  to  constitute  separate  property,  406 

,  is  not  uiTcsiary  cviJeacc  of  partition  >..  308, 

411,417,  658 

KMASDAXT.— psrtition  iaUniitcil  to , 3H0 

y:sxt.  HksIicjihi    „  101,  ia2 

KsiKMiASTB.— ilollncil 2!»3 

in('luiltn.b]<ti;>l  sons  anil  their  aesccndants   173,  iJil.t 

ilUyitiinatf  sons  in  the  case  of  Bfldrms    1*93 

cxteml  to  Ihinl  Ui'Kret!  from  the  anccitar S93,  295 

lliiiit  of  riplils  of  jttrticiiiatioii  of iiU5 

of  aliienlees  within  six  ilegrees  inherit 4l.  39ia 

cnn  Hnim  pirtttion 306,  :t04a 

:llH^'^1<>r   utiil    first   three hnve  tKiual  right*   in   ineestral 

|iri>|»'rty  fur  purpusii  of  (mrtition    Xii 

liiit  nut  in  «vlf-nrquireil  pn>|>erty 35^ 

S.'  Vnnh;  Hirilshle  Ki^lit. 

L-,,AT  Vat*-v.-.W  Vatni.. 

,vl.K,_.S„H,q,„.»t. 

nHMA-liHiiTiiicH.— Sef  Fellow-ituacnl. 

I.HXA.l'ATxi      48 

niiMA,isTKA«.— Division  of  the IS 

I  MoiAsiMuit-.— *u  authority  in  Western  India   I 

— '•  Hcitclit  ■«  anthoritv - 

r..m(.ilf.i  hv  KBKiwU'ha IS 

,^us^^s<  ruv..-divi,ioniofthe 17 

hiiiM.,K«vNA 42,61,  109.  172,421b 


IN..  AiAKT— .  sittn  of  partilion 31 1.  .•*I2.  413,  414,  415.417 

I..II    -         nul  mDrlusivc  of  |<artition 311.  312.  413.  414,  416,  417 

Ti  i.K  -!■.  liiir  lo  male  Gos4vt    255-261 

roiiliniua  by    M'lliant    255 

i-iK  III  1111-5  iwrformed  at  the  Domioation  of  a-^^ 2!Ui 

- ..  ihM-iple     2M1,  23D 

i,,i,;.!, 2;.8 

1.11. .«  — i.yj 

'  1.  ii.-ir  to  fimale  GusAtI    263 

.-hiiito  Jati B6-* 


570  OEUEMONIES.  [iKDEX. 

Castes  and  Classes. — Puri  2G2 

Rajput 110,  16G 

Rumavat 270 

Kanguri   91 

Roll im 

6mvak 266 

Simp!  (Tailor) 108,  223 

Son&r 214,  387 

6adra 36,  37,  40,  47,  48,  50,  60,  75,  103-114,  141,  14(5, 

148,  156,  162,212,21^.2,33,250,263-255. 
2G1,  266,  268,  2/5,  281.  293, 354,  3666,  4f>9,  429 

Tai>0(lbaiia  147 

Taulkiva  Amlichva 148 

Vainijri    268,  28<» 

Vamli  lis 

VAni    i;i8,  216,2211 

Yati     265 

Yogi JiTiC 

Zumnn  [American] 436 

See  Outcust08  ;  The  separate  names  of  Castes  and  Classes. 

1'kkkmonies. — performing jointly,  initicates  union   415 

separately  not  eonclnsive  of  partition    312,  415 

rites  and xxxi!i. 

CiilMHiiiK  Castk    37SI 

CiiIrana  (Juggler)  Hs 

CiiAK.\NAS  (tlic  Sehools) 17 

the  origin  of  tlie- 18 

CiiARtJKS  ON  Inhkritanck. — enumeration  of 340 

debts  l)y  father  or  manager  before  partition  are ,  •. ...   310 

debts  by  father,  contracted  not  for  immoral  or  illegal  purposes*, 

are ,  though  they  are  not  for  benefit  of  family 44,  72, 

:i26,  340,  361.  3(y,  38i 

hn>band*M  just  debts  are  4G0 

sepamte  debts  of  deceased  coparcener  are  no  charges  on  undi- 
vided pro|Hrty 44,360,362,369 

non-liability  of    proiH'rty  for  debts  of  hist  owner  in  hauils  uf 

hfiH>tJiiiv  purehitsiT  for  value  from  his  son 14,  72,  340a,  26\e 

maintenance  of  tlio^c  entitled  thereto  ranks  as  a 540 

nijirriage  e\|)enses  of  unmarried   biothrr^  and  sisters  are ,  357, 

3S4,  LS8 
Sn    Debts;    Maiutenauee  ;  Lialiihtics  ;      Mu  nation;  Widow; 
Copareeuer. 

<'llAHITY  —  Nrr  (Jilt. 

('iii.L\.— N't'  Uisciple 


1N1»EX.J  CO-PARCENEB.  571 

(•mnT.K  kKiiiTS    161 

('ivjL    iiKATii,   nf  n   {K'Tsou   results   from    hit  eDtering   rcligioai 

rroiii  a  ivniiiHn's  licinn;  r\pptlvil  Trom  caste  by  Gbttupbota,    3ij 

Ixit  HJiiri'  Arr  XXI.  of  1830,  by  loM  of  cute,  a  )«rson  doe*  not 

lone  bix  civil  rijcliU     S98 

■  'i.iiTiiKN  IN  vHC. — when  inilivisiblc,  ami  when  not 334,  336 

tu  111'  kp|it  \iy  tlume  hnviiifr  uac  uf  tbcm    359,  39G 

t'oi.NATKn, — Scr  Itanilhiia  ;  Bhinn^itra  Sapinilai. 

C'ii-MrMiiKiisiiii>  OF  CoMMi.'MTv.  — confcina  rigbt  loinlierit 35 

f 'iiMVoN   I'KoruHTV.— clnssitieil    ■T22 

t'oMMON  ririicK. — Ute  Property  uixlvr  all  its  lub-iliviaionii. 

riitii-t,\HATii)N. — for  laiiil  nit1i<lrawn  from  partition 355 

ill  cniiv  of  iinrtition  of  intcn'at,  without  one  i»  ipeeie 356 

<]llli1U}^'K  rnri  lie   ciniini'il.  only  if  a  [uircpncr  lose*  hisshare  by 
wrongful  net  of  another  (larrencT 402 

imriiiiiiii    of   court-yard,    reicrvcd    fur    common   enjoyment, 

r<.r,i-.ia  :m 

iiiM  K.M.MKNT.— iS.'<  Hi'panitiun. 

I  '<iM  I  niNAiiK. — ultoned  amon;tit  Uo»ilviii  by  cuttom    254 

(MM  1  .nNJ..-i-  no  bur 90,  HI 

ifliiiiiiUil  tu  niaintvnance 73,  111,  141.  ICO.  S83,  344 

iiiiiKt  Ih.'  proviik-d  nithmaiuleDancebvfurcibe  is  deprived  of 

l.r.ip,rty  in  Utr  jKuws.ion 294 

luimrn.'.!  ui.lotv  w.i<  rcpinled  as  a Itcfurc  Act  XV.  of  1856,   139 

■on.  ..rili<:  xitiie an- raiiU.l  as  full-brotbcn.    18,  111) 

l>;'ii.-nil'>'  liuiiii)'  lint  buxbauil  alive  in  a 141 

run  Uti:  bviiiieita    105 

1   ,.s.,Kl  .TIDN  UV    GkaNTS 127.171 

|*'•^■'1KVI.  rfiiN  or   Lawh.— ^w  luterpretatiou. 
.  MMFsuKNT  lU:MAiNi>Ki..-i-,cIUaiaimIcr, 


, 42.  SH 

s.rn  ri^-htHofinali- ■  and  fi-maU- mrmhtn  ...  296 

iiat  ;ilii  nutc  bis  own  iiliaiv  of  family  |)tn|ictty,  for 

.1  iim.(iil  uf  iUh.-r  * J8i»,  ;tOO,  34  In 

It  .li*|H.s.  ..f  II  I.V  i^ift  lua,  29(1.  300,  331 

. ...  hydtv.*; 300,  3JU 

II  |iiir|iui>4'« •*"" 

oiiol  a   faiuily  tenant   sinitl)    '^^ 


572  CO-PARCENER,  REONTTED.  flN0Br. 

Co-PARCENsa.— a ,  cannot  alienate  common  propeitf  witboMt 

consent  of  other • • uuuz,  193L  SSB 

a cannot  recover  his  fractional  share  in  joint  |MO|iefty 

from  stranger • 290 

a : is  justified  in  case  of  argent  need  in  moitgagiag 

house  without  consent  of  other s  38B 

each 's  whole  property  is  presumed  to  belong  to  conuMHi 

stock    - 382 

s  continue  united,  though  some  memben  aepMiite 

and  have  their  shares  allotted  to  them 901 

partition  between s    363-306 

s  may  demand  partition  at  any  time  300 

absence  of  one  or  more s  does  not  bar  partition 205^  334 

no  ownership  of  any  definite  share  is  predicable  of  a  particular 

,  while  united 311 

a is  not  liable  ot  partition  to  make  up  what  he  has 

expended  in  excess  of  his  own  share   340 

a may  retain  on  partition,  besides  hia  own  aharep  to 

much  of  what  he  has  expended  as  exceeds  his  share  of  debtSi    9i 
a cannot  by  converting  his  gains  into  costly  amm- 

mcnts  for  his  wife  deprive  the  others  of  their  share  in  his 

acquisitions 443 

fraud  does  not  disqualify  a from  receiving  his  share  mt 

partition 307,  308,  400 

but  the  fraudulent may  be  made  to    restore    property 

sought  to  be  withheld   307.308,349,351,  400 

a is  liable  to  make  up  for  dishonestly  extraTagant 

expenditure 400 

a may  resign  his  share  for  a  trifle     299,  393,  403 

s  are  not  entitled  to  account  from  manager   for 

past  transactions 401 

succession  to 86,  37»38-46,  75-€7 

i  take  per  stirpes   QSS 

See  Co-parcener  re-united ;  Manager ;  Partition  ;  Alienation. 

Co-i*AKCENBR  Rb-unitkd   35,  36,  37,  61,  78,  556 

-s  of  equal  degree  share  equally 


succession  to , 60,  541,  551 

Cousin.— succession  of ,85,150,171,   188,   189,197,  236^  S81 

to  married  female 250 


first 

second xxxviii,  85,  157,195,  19B 

of  five  removes 150 

distant excluded  by  daughter-in-law  and  widow   196,  217 

husl)and's excludes  husbamrs  sister's  son 236»  841 


rXTiKX.]  DAIIOHTEB.  573 

(-..imin'sSos  52,83,  195 

Cm  siN-H  WiFK.  — 6'«  n  iiliin  nH^unHD. 

'^"VBKTriii;.— S.*  Iluilisiiil;  Wife;  I'vmrilci ;  Stridhan. 

(.'■(Kin  I'im. — mil  imiku   uiiiliriikil  sliaru  or  hia  debtor  amiltbte   for 

imymotit  uf  hit  Hnim 32<),  341,3G2 

'»  nawiit   m«)i  be  obtained   by  parcener  on   (lartilion  to 

ti'Ciiru  bimseir ngaiost  further  claim* 3CI 

Ci  STOM.— when  rc»|irrtL'ii  21G 

sii,«r«de»  ordinnry  W 72 

must  be  cUNblished  by  aaliafuctor;  eYidwiee 72 

Uid  uill  iiiit  be  reeojtniieil    ■ 72 

iiiii^l  bi!  rcsiN-eted  by  court* 170 

iiiln'rilniieu  is  n'j;iilHtcd  arFurdinj;  to of  mate  or  sect 263 

itli^fitimiile  loniuf  GukAvii  aurcccd    by 2CI 

ri'i'ii^'iiirioii  of anarding  particular  uide  of  houae  to  pMti- 
.iilur  son  r.-«ts  with  court 390 

N.uu-(J..»!ivi*  marry  by Sfrt,  2M 

.SVi'  Kii1iii'li:ira  ;  Coueiibiiiafcc  ;  Itemarrinite ;  Sod  illi-gitiuiatc  ; 
llrotber ;  Oudeecb  Uruhmaii'>i  Muhanl. 

263 

221,  224,  220,  622, 6546 


if.n. — Ac*  Cuui]>euution. 
-iVf  U.ft. 


.  loa 


■xuA.—Set  Sun  ilK'gitimaic. 
tA  Si)s.  — AVp  Sun  adi^iled. 

\(  II AMiKiK  v.— Hn  authority  in  We r tern  India I,  ll 

weight  aHAiithurily  - 2 

(AMiuiiiai.—an  auiborlly  in  Wcatcm  India  I,  II 

itei)fht  as  aulhiirily   2 

I  I.K.— Micreuiun  of to  father'* pmperty,  -11).  77,  H5- IS/, 

IC5,  IfiS,  183,  184,  iuO,  2M.  258.  28.1, 

■Jtyj.  <IU.  4S5,  4m>,  493,  &3I,  561, 638 

-L'»i<.n.ir to  mother'*  Stiidhan.fil,  G8,  211.   SIS,  2&2, 

■i-2,  -I5G,  4GJ.  47*).  430,  4S9.  493;  512.  515.  Slfi,  638,  fiol,  553 

iiarried preferred  to  married ...    xiiTiii,  49,  M.  S4, 

IM,  210.  4M.  47S.  Ue,  510,  541 

,„toHed ,  to  CDdowed ,  liiviii,40,  tH,  154,  155.  SIR, 

4»3,6I0,&I1 

'■  havinit  ion*  eonTer*  no  tupcnor  rijtht  in  Bombay  SI) 

aud  lUrgilinMh:  «oa  oT  &Mn  take  equally 50.  212 


574  DAUOnTEB  TLLEGITIHATE.  [fUDB. 

Daughtrrs — similarly  circumstanced  take  equal  ahares    ^50^  I5S 

ricli  married having  hus)>and  takes  before  widowed •••  610 

in  Bengal  married having  or  likely  to  hare  sons  ancixcdi^  914. 

479 

why  unmarried excludes  married  — 60 

unmarried s  share  equally  with  sons  Anvddhefa  and  JVIft- 

datta  StrMhan 65,  S26&»  423,  469,  S07 

married s  having  husbands  alive  share  with  their  biothen 

Anvddheya  and  PrUidatta  Stridhan 50S 

unmarried  — 'S  alone  succeed  to  Yautaka  Stridhan... S266, 468^ 

4/0,4736,609.511,616 

when  there  are  several  unmarried s,  they  divide  equally   ...  610 

unchaste does  not  succeed  to  her  parents  according   to 

Macnaghtcn    7U 

appointed 635,  640,  645,  548 

ia  preferred  to  nephew 487fl 

ri^^htH  of -s  by  wives  of  (lilFcrent  castes  to  Strtdhan 614,  616 

lK)sition  of s  in  undivided  family  is  same  as  that  of  aistcrt...     84 

brothers  exclude  foster s   • 163 

a takes  what  father  has  given  in  undivided  fSunily ...  83,  85 

.1 takes  limited  interest  in  proi>erty  inherited  from  father 

in  Utu^'al 145,  474 

in  Madras 146,  487 

but  in  lUimbay  a takes  it  as  Stridhan 146,  425,  449,  474 

a tukes  property  on  partition  as  Stridhan 425,  446 

a is  eutitlctl  to  marriage  expenses  151,  210a,  344, 389,  393 

a to  maintenauce  until  marriage 161,  666 

's  share  on  partition  extends  to  one-fourth  of  80D*8  ahare,  xlii, 

d06a,609 


;j ia  preferred  to  daughter-in-law 147,  179, 196, 

by  marriage  a passes  into  husband's  Qotra    180 

a takes  residue  of  mother's  projierty  afiusr  payment  of 

her  debts 184,  211,  611 

A is  excluded  by  widow  and  nephew  of  deceased  in  undi* 

vided  family 210a 

a • is  preferred  to  sou  and  daughter-in-law  in  tucceaaion 

U>  females  26S 

a may  take  immoveable  pro|)erty  by  gift  from  |iarent8 

without  prejudicing  rights  of  others  •••••••  441 

ialher'H  right  to  touch *s  Stridhan  in  distress  503,  606 

Snv   I)uugliter*N   sou  ;    Stridhan ;  Distribution  of  Property  ; 
reniales  ;  Father. 

h.vi  <.irir.K  iLi.KciTiMATK. — ciuniol  nilierit HS 

^Oiether of  a  ^Udra  can  luheiit  i^  a  question  146 


INDEX.]  1)ayaijha(;a.  575 

DArciiTKU  iLLE(;iTiMATR. — 18  cutitled  to  mnintcnnnce  ...73,  141,  \4G 
is  entitled  to  iiiarria{;r<3  expenses  14() 

DALtiiiTKK's  DAUGiiTKK. — SucccHHion  of to  Stiidhan   68, 

217,  221,  48(;,  493,  612,  519,  622,  523 

— takes /)«•  stirpes    68,  524 

receives  a  trille  when  there  are  daui^hters  alive GS 

in  Anvatlheya  and   Pritidatta  Stridhnn  at 

di\i8ion 66,  608,  62:^ 

6'ee  Unchastity. 

l)Ar(;irn.K*8  gkandson 242 

Daigiitkr-in-law. —  has  better  ri^ht  to  adopt  than   father-in-law,  101 

than  mother-in-law   13^< 

may  take  gift  or  legacy  of  property  from  her  father- 
in-law  if  not    prejudicial  to  others'  rights  ...^ 443 

Micccs»ion  of 179,  195,  196,234 

Italniiihhatta  and  Virainitrodaya  on 's  right  to  inherit    234 

is  excludetl  by  brother      16.3,  1116 

by  brot  her's  son 167,196 

by  daughter     196 

— by  daughter's  son    156 

but  contra  among  Oudecch  Hnihrnans xxxviii 

txclinlcs  distant  cousins    196 

«l<H's  not  succeed  to  Stridhaii  ?     527 

is  entitled  to  maintenance  96,  1(»7,  128.  136,  150,  346 


does forfeit  her  right  to    maintenance  by  residing  with  her 

father?     .'146 

S4  r  Willow. 

Dai  (.111111*8  80N. — succession   of ,60,147,154,  155-158,  165, 

168,  IK3.  184,  23C.  494 

and  illegitimate  ton  of  SOdra  take  equally 6<>,  212,  .'J6CA 

repreHeiit?*  his   mother  in  |Hirtition,  if  she  dies   after 

vcHting 61.  213 

MKcoMnn  c»f to  .Stridhan.  6S,  213,  21S,  4(k^.  461>,4IM,  512,  626 

• iy  considered  as  son*i  son  in  n*gartl  to  obsequies  ...1.56 

157,  5r,o 

s  take  inheritance /*fr  capita    I.''i6 

in  excluded  by  daughter  156,  213 

precedes  daughter-in-law  156 

but  rout ru  among  Oiideech  Uruhmans    xxxviii 

precede!*  graiidM)n*M  widow    156 

niiinot  be  adopted  in   higher  ca»tiii 181 

but  ran  be  itdoptetl  among  bOdra**    IIS 

son  ut  >ti  p  (laughter 22.^ 

hvN^bUu.  \  —  »V  1  lh\\a\ibhuga. 


576  DAYADA.  [laim. 

DIyIda —.....  Sfm 

DIyAVIDHIGA  OR  DivABUAGA. — whtt  it  H   .^    34 

etymology  of • «    34 

what treats  of - 34»S8B 

D1AFNE88. is  a  disqualification  to  inherit   7^  Sll 

deaf  person  must  be  maintained  171 

Death. — See  Civil  Death. 

Debts. — incurred  by  father  or  manager  before  putition,  are  cliMgca 

on  inheritance 71^340 

though  not  for  common  benefit  (if  by  father) -....•••••m.  34Qi 

sons  arc  liable  to  pay  father's 44,  279»  557 

son's  liability  to  pay  father's and  father's  right  to  diuge 

ancestral  estate  with ,  distinguished 340s 

son's  (natural  or  adopted)  liability  to  pay of  fisther  and 

grandfather,  except  those  contracted  for  immorml  porpoaea, 

discussed  44,  72,  279,  325,  3£6,  340,  361.  26S,  38%  557 

the  liability  continues  even  after  partition  between  the  aona.  341. 

361e 

it  is  limited  by  Bombay  Act  VII.  of  186G 341*368 

incurred  by  manager,  are  presumed  to  be  for  common 

benefit 341 

pro|K'rly  incurred  by  co))arcener  bind    whole  property 


notwithstanding  decree  for  partition 

^t  under  pressure  of  distress,  bind  otheta  and 


their  proi>erty  even  after  partition 343 

son  is  not   directly  liable  for  living   father's  unsecured-^— in- 
curred for  l)eucfit  of  family   

otherwise  as  to  secured by  father  during  son's  minority 

with  his  acquiescence 

son  born  after  partition  is  liable  to  pay  father's -——contracted 
by  him  after  partition    ', 

son  takes  mother's  Stridhan,  if  it  does  not  exceed  her        ,   ...  21 1» 

513,  681 

discharge  of  husband's  just ,  justifies  widow's  alienation  of 

husband*s  pro])erty 490 

discharge    of    common is  not    condition  precedent    to 

partition    861,366 

' may  be  discharged  subscqiiontly  to  partition  ••  361 

common  pro|)erty  is  not  answerable  for  parcener's  separate-^,  44, 

360-362,  7m 

husband's  estate  is  not  answerable  for  wife's  jiersonal  —  •••  xzxYii 

rommon arc  distributable  us  well  us   cuuinion  property,  93,  94^ 

3(;o,;k;1,  385,417,  513 
j»r an-  u^oi^utd  to  u  parcener , 


■••• •••••••• 


Mii;x.]  niseirLE.  577 

>KiiT.s.~ri;;lits  of  ilorrcc-hoUkT*  for of  owner  anil  Tor  ilebt*  of 

lii'  fnthir   xh 

linltilii)-  of  minor  co|)nrceiter  for by  manager 342 

iSVe  AswNt  1   FHtlii-r;  Sun;  WiiloH' ;  Diatriliiition  of  Property. 
KED  <iK  l'AKTlTlo^^. — it  lulHciviit  to  constitute  icpBrRtc  property,  406 

,  in  not  iiweiMry  uTideoce  of  partition   ...  308, 

411,  417,  658 

KMANDANT.— pBrtition  ij  Umitcil  to , 3«<) 

KSU.    DKsiltilHI     161,  1U2 

S^p  Vataii. 

KsiK.NDANTS.— ilollne.1 2f>3 

indu.Iba<l»pleilioniRm)  tliririleHcmlant 17:), '.'!'3 

illfttitimiitu  «on»  in  the  caw  of  yfldrw    'J93 

ixtiMiiltolliirciacitrecfromtlieauccitor 29J,  295 

limit  of  n^rlil^  of  |>artiripatimi  of l^KS 

of  aluenU'cii  williio  aix  ilegrtex  inbcrit 41.  3!)lo 

mil  rlaiin  partition    3U6.:m'i 

iiiu'i'-'ior  mill    lirat  tlircu hnvu  c<iual  riglita  in  inccitral 

|ir<i|ii'rty  for  pur|ioiH'S  of  (urtitiou    STid 

liiil  mil  ill  tu1f-nr(|uiri'il  propert)' 35.1 

.Vrllirtti;  Hi-nlnbk- Ki);ht. 

>-i^\T  Vatan.— .S'l'  Vatnii. 

i\KVA-l)H»riiitH.— .'^tr  h'elloiT-atiiilcnt. 

MllMA-l'AlNi      48 

miMA-isTKAH.— Division  of  tilt IS 


u'i-i)c)il  an  aiitliority 2 

raiiili.i  bv  KamiuUhn  13 


iii.MisiNA 42,  61,  109.  172,  4;iU 

I  i       TrLirdlia Ltll 

'.  UAKT— Biifcn  of  pnililion all.  3)2.  413,  414,  415,117 

It   -        not  roiirluiivc  of  iMHitiun .Ill,  312,  413,  414,  416,  117 

I  ..K— 1,  Ii,ir  lo  mall-  Ooulvt    S:56-261 

tiniu.lby   Muliant    S.'i5 

Tt'iii  <iiik-i>  inTfonueil  at  tbu  ouniDHtioii  of  a 2S't 

■i  iliM-iple    a"'f,  23!» 

m.i.  —   2:.a 

II, .„ a.',** 

-  I.  Ii,it  to  ftnuJe  GosAtI   263 


578  DISQUALIFICATION.  [limZ. 

Disciple. — is  heir  to  ^rftvak  Guru • snis 

— ^•is  heir  to  Vair&gi   SOS^STO 

absent docs  not  succeed    S68' 

of  Gurubh&O  or  fellow-student  it  heir  to  Vtdfigl  • ffO 

DisQUALiFiCATioNR  to  inherit  or  to  take  shares  on  putitkm* 

Enumeration  of ,  to  inherit • ••    70 

to  take  shares  on  partition  are   same  as  thorn  to 

inherit 343 

in  what  cases must  be  congenital ...Tl 

simple  disobedience  of  husband's  order  is  no  ■,  in  wife 

to  inherit H4 

nor  is  that  of  father's,  in  son ;....^.278, 290.  S81 

fornication  in  Jati  or  Sr&vak  Guru  is to  inherit ^  966 

barrenness  is  no ,  in  daughter  to  inherit SM 

but  in  Bengal   it  is  so  • •••..  SI4 

creating  right  to  maintenance   27I»  274, 343 

misbeliaviour  may  disqualify  a  person  from  taking  •  share  on 

))artition • 380 

a  8))endthrift  son  is  disqualified  from  inheriting B81 

l>er8on9  who  have  entered  religious  orders  are  ditqnalified  • M7 

8ee  Persons  disqualified  from  inheritance ;  Outeastes. 

DiHTKBSH 604,  806 

manager  can  charge  family  property  to  }>rovide  for •••  343,  905 

husband's  power  over  his  wife's    Stridhan  in 119, 

428,  446,  465,  463, 601 

father's  power  over  his  daughter's  Stttdhan  in 603,  506 

in coparcener  can  mortgage  house 3SB 

DiHTRiBUTiON  OF  PRorERTY.— has  regard  only  to  property  actually 
subsisting,  not  to  previous    inequalities  of  expenditure,  348, 

340, 361, 401 
to  social  position  of  parties,  customs  of  their  class,  &e.,  351, 401^ 
accounts  are  to  l)e  examined  to  ascertain  existing  nature  and 

value  of  family  property  to  be  distributed  •••  349 

indiviiiible  property  so  to  l>e  disposed  of  as  to  secure  mazinam 

of  advantage  to  all  coparceners    • ••  359 

absentee's  share  must  be  set  apart  at— — 306,284 

rules  of  cfiuity  should  be  consulted  in  deciding  a  suit  for  partition,  398 

—  takes  phu'c  between  collaterals  per  stirpe$ 366 

according  to  nuuiU'r  of  wives  {Pntmbkaga)    386 

according  to  the  number  of  sons  (Puiralhdga)  •....  386 

lUTuniulntioiis  how  dealt  \iith  in • 330 

debts,  as  well  as  pro|K;rty,  to  be  distributed  equally,  03,  04,  360, 

361,386,117,  513 
•lebts  may  be  assigned  to  a  pareener  lu 360 


ISHKX.J  DlSTRiltlJTlOK    OF    PliOPETITY.  579 

UiMHiiMTio.N    Of    i>n»ii-KBT¥.— illegitimate  ion  of  EJUJra  may 

reci'ivv  a  full  sliitn;  nt  fHtliur'a  rhoicu    101,  1(H>,  lUt^  111,  3M 

Sfc   Mi>de  of  L)i«tributiun [   PruiKrty  lailivUible  ;  Poueuion; 

Kxcliiaiun. 
( 1)— IS  KiiUAi.:— in  anr«strat  property  between  falberanil  hlidei- 

comliiiits  tu  tbrcu  generatiuai> ...  353,  3&1-37S,  383,  408.  53U,  634 

in  accuniulHtiuni,  or  HCFretiona    36i6 

in  iinrtitiuD  betneen  fatber  and  bit  loni  by  "  lagna"  and 

"l-H"  "ive. 379 

lii'tH'cen  reunited  co|iiircencri,  notwitbitanding  [wKioni 

brr>n{:lit  in  on  re  uiiiun  nerc  unequal   358,  4(H 

bi-tnvtn  brutheni  and  ncphewi     391,395 

11  fiitliiT  rnnnut  )(ive  bis  wbule  ancetlrai  property  to    ono  ion 

('\r1iii1inj;  the  utlii'nnnd  t;ninilsoni  by   anotbtr  ion  ilMcaicil,  379 

iliu  iHinir  riik'  ai  to  lelf-acquired  properly  in  Uenarci    378 

('.'l  —IS   I'NKiji'AL: — in    partition    between    acquirer  and  liii 

ili-iernibiiitH  to  three  generatiuni,  of  lelf-aequired  proprrty  : 

till-  ai'ijiiin'r  titkei  a  double  tlinre JV),  372,  3S2 

hi'tui-cn  Hint,  natural  and   adopted:   the   latter  takes  a 

rnurll.  share    4fi.  %a,  101.  Hi,  113,  354 

— — M>nt  legitimate  and  illegitimate  ;  the  latter 

take*  liiitr  a  ibarr -10,47.  104,  107,  108.  1)0,  11:;,  3£6 

uterine  anil  balf-brutbcn,  in  reunited  families,   43, 

Gl,  l>3,  41:! 

in  enie  uf  aiiri-esiiiin  to  a  Ritj   45,  33'i 

iu»tlii'r,    ^randmotlu'r,  itep-mothcr,  >te|>-Krand mother,   receive 

II  »in'i  >linrc.  inrludinf;  rhvir  Stridban,  irany...88,  9£,  97,  i:i5, 
Ii-f.  JJt.  :!■>(;,  XA.  356,  357.  JS-*.  -ttW,  387,  391,  :i'Ji.  4rt3o,  654 
M<.\r'»diitiibutive>ban;  i^  unc-fouith  of  thnt  of  a  brotlii^r...xlii, 

81,  lai,  aOG'i,  314a,  357 
:i  <-n|inrr<<niT  may  neparate.  receivini;  a  trifle  fur  bin  ibare,  299, 393, 403 

itiiii[iiul nut  reri|!niaed  in  the  prcaent  age 353,378 

not  olijecieil   to  in   iclf-actiuircd   moveable* 353 

lit  — iif  w.-lf-BCnuirfd  iinmuveable  pn)|>crty  353 

\u.»  1':ir ii  allowable,  diwuiwd     374,  37C 

Iiaa   nfiTi-nee   to  dei>endence  of   sona,   not    to 

rr«'..l.im  of  il'-viHtion   fnim  rulea 374 

111.'  ui-iiiiinr  utkii  itn  addition  to  bii  ibare]   unc-fourtb   of  an- 

ii-triil  prii|H'rt>  n-covi-reil  by  biin   :t27 

I  111  ai-iimriT  tiiki,'>  diiiible  ihnrc  in  hii  acquiaitiona  if  in*<le  with 

:,i,l  .11  ]..itnuiiHiy 332A.  a.WA.  S17 

...  -    — .  iriiiudt'  wiiliout  u*c  of  |iBlriiuoiiy,  but  improved  by 

loiiit  i-M'rtiiiiix  of   liim  and  hia  brother :  ihv  latter  take*  the 

i.in«ii.mL-.,ne-third    ;i:il 


580  i>ivinEn  tarcener.  I^ikoex. 

Distribution  of  property. — indepemlcnt  sclf-acqniutKHit  briong 

to  the  acquirer 333ft 

is  not  disturbed,  unless  it  is  too  groM 379d 

See  Partition  ;  Property  self-acquired  ;  Exclusion. 

DiviDBD  PARCENER. — successiou  to ^ 35,  37»  45-GOp  83-208 

order  of  heirs  to , 77,  82,  1G6, 168,  183, 184,  230,  4|6,  551 

See  Family  Difided. 

Division. — See  Partition  ;  Distribution  of  Propcrtj*. 

Division  of  Proceeds. — is  a  recognized  mode  of  distribution*  316, 

360,305.412 

may  be  extended  to  Vatand&r  village 360 

•  leaves  parcencrg  without  title  to  land 360 

is  not  conclusive  of  partition  315,360 

DivoRCK xxxix,  35,280,283 

DociMBNT.— 5^  Evidence  ;  Will  to  effect  separation, 

Mori K  Caste    281 

DiMUNRSS. — a  disqiinlilication  to  inherit 70,  271,  274 

must  be  congenitnl 71 

dumb  person  must  be  maintained 271,  274 

mav  marrv 274 

whether  his  widow  may  adopt  7 274 

Dwelling.— iSVr  House. 

J-i.vKNiNGs. — the  .  woman*8 during  coverture  are  not  Stridhan, 

but  belong  to  her  husband  119.  440,  448,  497,  493 

nor  her l)y  adulter}* ,  223 

Ia.ukh  iikotheu— jSVtf  Brothers;  Manager. 

Emigrant  hkiu. See  Absentee. 

IOmigration. — d<H's  not  necessarily  alter  the  law  of  inheritance...   xxxti 

K.NOOWMKNT  of  Lu\Ni).— to  be  eiijoved  by  tunis    3^5 

when is  riijoycd  by  i-ldest  son ;^5 

Knkmvokiiis  fatiicu — dflined   077 

is  disqualified  from  inheritinjr,  7'>,  271,  2/7,  2S0,  .'j?],  629.  555 

must  be  nmintAined 271,  277,  280,  .'iSl,  S-Vi 

son  of may  succeed  556 

Sec  DisquHliiie^ttions. 

Ktit  iTV. — ruK'sof should  be  consulted  in  a  question  of  |)artition,  30S 

INciiKAT. — St-e  King. 

KsT.VT  K. —  Sf'c  Property, 

KiNrtii.  -  St'C  Impoteiicy. 

Emolnck  of  i'.\RriTioN lI'-'llW,  41 1-418 

i'\c(Mitiou  of  dfcd  or  Tarikhat  is  not  lures.sary ,  .'JOS.  411,417. 5-%8 

ilist ribut ion //I  */i/'r/r  i"*  not  t?»siiiti:il M",*^. -lOo.  4\2 

ai'timl  M-'vi-rancfof  inteii'Nt  is  cnnrliisivi'  -    -, :j|0,  412 

paitititMi  planned  and  a^nvol  to.butnot  ttKrtetl.iBUkit— .  'M^K  !<)•>.  40G 


\iiT:\.]  i:\r[.rsioN  pnoM  rARTiTtON.  581 

A  jiiRM'R  r>F  PAKTITIOK. — ■  mcre  definition  of  pHTrcncT'*  intcrott 

ii  iKit 309n,  al4o,  4115 

I'Vfii  ivlifii  cM)ii]ili.'il  nith  llie  fnct  thut  coptrrencr*'  namei  were 

HcjinniMy  rvptttTud  ta  owner*  in  Gc>*ernmcnt  reconli   .INit 

itirh<>Htc|>nrtiiiuii  is  nut 3)0,400 

Htfrevincnt  lu  ilividc  InniU,  yet  to  be  rccoTcrctl,  it  not      ■■', .'ilO 

>nit  fur  |iiirliUi>n.  not  fulluncil  by  ivtm;  ii  not 310,  400 

ilwTiv  for  partition,  not  followcil  by  execution,  i*  not , 400 

tM|>nm'[ii'r«  pviii);  eviilencc  for  each  other  in  not 31 1.  412 

Iniilinffinfrr  it  by  co|iBr(«iii-Ti,  is  not -, ;)11,  4Il'.  4 If! 

jiirrryship  inl-r  $t  by  eopurcenern  ia 311.412 

inimi-y  li-iiiliiip  inter  te  by  no|mrecncn>  is— • Jilt,  41fl 

lifty  \VLn'  H.-|>nrHtion  i« ,  313 

I'l  r>'i|>I  of  jiroflts  or  incomu  of  an  ealRtc  in   definite   •bam  ia 

not  — ;(15,  3«0 

l.il'o'  >liili'in>-nt  I'ur  common  benefit  urfnmily  i>  not ItlK 

ii.[i;iriiti'  liviii(r.  witboiit  division  of  proiicrty,  is  not ,  ...304,  417 

pi.  (Niniit:  f.M>.l  »e]«mtely  ii  not  cunelusive , 414,  4ir>,  41/ 

I'r'piinili' [loisessiun  fur  n  lun;;  time  it  not  conrtusivc 311 

M'|i;ir>iti- |H)M>>H!<ion  without  title  »  out ,   .'liri 

>i'li:initioii  iiiiiy  Ik'  ptL-iiiineil  from  •ciinratc  piisscaiion  for  ■  lontc 

tim.- 314 

M'|i:irnti'  pcrfiinnniin;  of  Nairedya  and  Vaidvadcva  is  not  conrtu- 

-ive 312,413-116 

I  |KTl'i>riimiu-eof  tboulwvi-  iinplio  uuiiin  of  intereil,  312,  413-41A 

liMii^'iii  thvKuiiK-h  uih;  nan  indiratiun  of  union 4IA 

-II  II  rr'nrliiij*  lo  fiinilly  dnellinf;  in  time  of  iieceitity    417 

iiiili'iiiiili-  si-|»iriile  eiij»yiiicnt    vii'wed  only  as  a   convenient   ar- 

i:iiip'iiii-iit  III  riij'iy  i>ro)ierty  iatrr  ee  {r.  if.  moile  of  enjoyment 

111  ..  KUot  viUnm-) .'. 314 

pKiiiri  »f  [inrtitiuu  ('oiinieralcil  in  onlcT  of  their  ■ii)ieriorily,  31  la, 

4<N>,  410.  ri&7 

li'irtitKiii  limy  b>'  pMved  bke  other  fiu-ls 411 

jiiiv  i.iii-  iir  ini.iV  iif  ilie  .iptni  are  millieieiit  to  prove  imrtilion  ...  313 

iiiniiii.lmitiiil  evidence  ii  intlirient  tu  prx>ve  partition    313,  4  18 

)^i'niT:il   Irak  *ii|icrH-de  arlilicial  rulei   of  Hindu  Law  to  jirote 

[•.>TUUM,  ,. 313 

>ri  Triirdi'ii  of  priHif;    Partitions   Statute  of  Limitation:  SigtM 

Mill  .-MMHK  —Set  I'artitioii  ;  llistrihutiim  of  Protnrty,  (2)  nniijual. 

\i  i.i  -III-;,     tiling'*  i*\i'in|ited  from  (mrtiliun  are  :  — 

»l...i  1.  M.1.1  lor  iKveiuiry  dltcht^  of  common  liability    3lN> 

l>r>  'lilt  III  H  imreiit  to  bit  MU    3f  J.  414 


582  EXrENDITURE.  [iNDEZ. 

Exclusion. — things  exempted  from  partition  are  :— 

presents  from  friends 414 

gains  of  chance  without  aid  of  patrimony   • 331 

gains  of  science  without  aid  of  imtrimony  331,  553,  554 

gains  of  valour  without  aid  of  patrimony 331,  533 

house  huilt  on  ancestral  land  hy  coparcener  with  hit  sqmrate  fimila,  351 

court-yard  rcser\'ed  for  common  enjoyment    ..« 396 

ornaments  usually  worn  hy  women,  while  their  husbands  are  alive,  552 
See  Partition ;  Property  under  all  its  sub-divitiont. 
Kxi>£NDiTURB. — Unequal not  to  be  taken  into  account  at  diatri- 

butiou  of  shares 348,349,  351,  401 

— for  personal  benefit,  may  be  deducted  finom  share  of 

person  benefited SOB 

extravagance  in ,  incurred  dishonestly,  it  unjuttifiable 4W 

,  if  unavoidable,  is  justifiable 400 

out  of  separate  property  of  the  members  for  common 

purposes  may  be  allowed  for 401 

-,  after  a  declared  intention  to  separate,  is  to  be  divided 


and  |)aid  by  each  parcener  out  of  his  share , •  405 

"Factum   Valct"  does  not  extend  to  unequal  dittribution    of 

ancestral  pro|)crty  between  sons  ^ 378cl 

applies  to  alienation  of  projKirty  by  itt  acquirer 379d 

applies  to  alicuatiun  by  a  co-parcener  of  his  own  8bare,378ci 


Family  arrangement 302a 

See  Will. 

Family  Custom. — See  Kuluchftra. 

Family  divided    35,  37 

succession  in 45-60,  88-210 

Family  living  in  union. — See  Family  undivided. 

Family  uc-united   ..292,  296 

uf  what  members  a may  consist,  according  to  Mit 296 

and  according  to  Vyav.  May 296 

See  Coparcener  reunited. 

Family  undivided a.. ..35,  37,  288-297 

• ,  how  viewed  in  law  349 

buccessiun  in , 38-44,  75-87 

— -  ,  classified 292 

members  iti can  act  collectively   S89a 

is  usually  represented  by  manager ••••  290 

consists  of  ancestor  and  des(*endants 292 

■  , of  desi'cndunts  only    ^ 292 

FvuiKiiAT.—  Str  Deed  of  Farlititiii ;  Kvidcnce  of  Partition. 

F\TiiKU. — sueccsaion  of to  his  aun ;"):?,  70,  1)5,  127, 159, 

IG.i.l05,  184,  4!)4.  551 


IXnrX.]  FEMALES.  583 

lATiiiK,— IS  Loir  K.  immHrricl  females Gl,  210,  523 

. til  femnks  iiinrricil  ai^conling  lo  spjuDved  rilci,  346,  '24b 

niul  bUmca  Tilc» 2-il,  224.  409,  494,  522. 523,  561 

Biiilaun   nrc   L'qual  Blianri  in  Bneedral  prO|)crl>... 95,  115,279, 

3;t0, 33:!a,  364,  36fi.  3/6,  500 
iiiav  nut  nlienatc  aneeatrBl  |iropcrty  wjtliout  eoDient  of  untcpa* 

auLi  may  ititenlin 'i  alienation xiiix,  44U,  4S3 

cannot  »liow  uniluc  preference  to  one  ion  over  otheri  ,.,  378 

canuut  iliaiulierit  lii)  wo  witbout  auffieicnt  cauic  ...273, 

230.  281.  378 
mav  iliitributc  lii*  telf-acquircil   property  between   hi* 

.le»eiii.lHiiti. 27»,  301.  381,383 

'a  itiilepenilenl  powcrof  ilia|iO>ingof  hiaielf-wquiaitionB, 

liiwusaeil 376.381 

■ — ■  '»  tiglit  over  aclf-ac(]uireil  immOTeablea 380 

may  retain  itouble  thare  in  hii  lelf-arquiiitiona  if  be 

■nnkes  [urtition  voluntarily :i52,  373.  38.3,  377.  OM 

liiit  not,  if  ]iflrtititin  is  enforced  [Icftally]  by  ilearenilmta  362 

»lii'n may  be  foiTCil  to  diviile  hi*  •elf-acquiMtiont...   298, 

364.  3fi5,  383 
may    arparale    himaclf   from  hii  ileacendant*  at  any 

tiiiiu 297 

'■  rlfilit  to  vRect  acparation  among  hia  aunt  againat  tbcir 

«ill.  <)ne.tione.l  ^VV) 

in  nut  liable  to  pny  ton 'a  perianal  ilehta xli,  279 

Ims    no  riglit    over    daughter'*  Stridhan,    [eicept  in 

ili«lr<iii'l „  era,  605 

tiium  rcfiinil  it.  if  he  ha*  uied  it 603 

mimt  l>c  maintained,  if  old  88,  S92 

if  in  inillKenec    RCS 

Srt  Mniiiti-nanre  ;  Sale  ;  Reunion  ;  AMumuIalion  ;  Debt. 

I'Vlli!  K'i  M*TK«N*L  AVNT'a  MON*      55.  200 


'»  aoNB     55,  20(1 

HUNS  56,  200 

19H 

—    69,  77.  I90.2«;»,  561 

r to  a  Janitam 2fi4 

-t<.  a  Vainini    S70 

Iniil  ilivclopmeni  of  rcmRniai-tl  rapacily  of  ■ 

ronrty    423.  427 

•  Maa  entirely  ilrpendrni  in  anriral  liimi>.  43S 

■aSu,  437,  450,  4&5r,  lt<3,  50),  OJit,  -''.'J 


»84  FEBIALES.  [index. 


Females. — were  entitled  to  be  protected  tnd  miiiiitainei]  by 

relatives  in  family  of  their  marriage  or  birth 4S5 

capacity  of to  hold  property  in  ancient  times*  diacuned  ...  436 

gifts  to  a  married  -— ^  by  strangers  belong  to  her  hnshami,  440^ 

443. 447, 497 

caimcity  of to  hold  property    43B 

capacity  of to  take  pro)>erty  by  gift 441-443 

capacity  of to  take  pro]icrty  by  inheritance 177.  413-445 

nature  of  the  interest  which  a takes  in  property  me* 

quiretl  by  her,  and  her  powers  of  alienation  over  the  miie,  dis* 

custicd -445-467 

a hns  a  limited  interest  in  immoveable  property  giTen  to  her 

by  her  husband,  and  cannot  alienate  it 454,  45/ 

gift  to  a on  certain  ccmditions  is  not  her  Stridhan  ...  497»  4218 

*8  inchoate  rights  of  participation  become  effeetive  on 

separation  taking  place    294,  306 

thrse  have  their  source  in  necessity   for  provision  for  marriage- 
portion  or  mnintenftncc 296,  806 

caimot  demand  partition,  but  are  entitled  to  shares  when 

partition  takes  place 92,  124,  306,  393,  407,  492 

are  entitled  to  maintenance 343,  425 

cannot  use  sacred  texts • 52H,  538 


n is  a  free  agent 450,  452 

liy  marrifljre  a is  totally  severed  from  the  family  of  her  birth 

and  joins  that  of  her  husband   118,  180,  434,  438 

but  not  so  amon<*  certain  Indian  tribes  435 

guardianship  of  a  ■  on  marriage  vests  in  her  husband,  hit 

sons  or  Sapindas    245 

in  default,  it  reverts  to  her  ^mrents  and  relations    845 

8Ucre.S!»ion  to 36,38,210-253 

succession  to  unmarried 36,  38,  64,  210-211 

succcHsion  to  married having  issue   36,  39,  6-1,  211-221 

succession  to  married  ■  dying  without  issue,  36,  3S,  69,  221-253 

wluu inherit  Vatau   7Sa,  145,  151, 182a,  816 

nre  not  excluded  from  Inam  property    145 

— •  are  excluded  from  lluj 336 

GotrajaSapindas,  not  mentioned  in  law  books,  succeed, 

172,  177-179,  195 
liut  ill  Picngid  and  Madras,  following  Haudluiyana,  —  do  not 

succeed,  except  by  special  texts 177,  538 

what (lotriija  Sapiudas  succeed   180 

cannot  Ihtohk*  ShuumInIs 254 

,  can  beeouic  (Jon:*ivih 25-1.  258 

..^.> Vaiiagia 268 


sm\.'\  FiiAUD.  585 

'EUAt.KH.— not  mull li unci)  iu  Un  liooki,  arc  ticluilcil  from  iiihcri- 

Inm-e  to  Stri.lhnn  527,  523 

liiit  mi'iilioiii'il  ill  upc-ciul  toxti  inherit 5'21^ 

Ste  Mtiiiilfiiniice  ;  ^iicccsaiuu  ;   DistributiuD  of  Property  ;  Stri- 
illun;  Willow  ;  Wife. 
i'lsiiiCK. — iSt'p  Trtnsure  trove, 
I'liisT  Coisis.— See  Cousiu. 

I'lHKl    t:.)ls:N'B  Wll-B 1!W 

I'"  It  h:  I  TURK  or  RIGHTS. — for  lois  of  CKttv,  rvmiivvtl  bj  Act  XXI. 

.if  it<r>o 2S2,  aw 

siib!>i'(|iiriit  iindiaiilitv  <1ocs  not  caiiie 40,  'Ji^'i 

MiliBfilLU'iit  ftiioptioii  iloci  not  cauw ■    93 

Uy   ri-iiitjrrini-e  n  iviitow  forfeit*  her  riglit   in  )>roiN;rt)(  of  licr 

I'lr^t  Imilmml    52,  I4:t.  H.'i.  IBK,  167.  2fi3 

'•ilii'tliiT  ilic  ituci  to  in  that  of  lier  tou  by  tint  liiitbanil,  xxxviii, 

52,  162.  IM 
ulivtht'T  a   niiloiT  forfeit*  lier  right  to  mBintcnanc«  by  goinj;  to 

livi-  uitb  ht'r  own  faniily,  or  teaving  husliinil'a  houae    ,'(-I,'mi 

m.low  .IcHH  iinl  forfeit  right  to  maintenance  by  low  of  CMte I'l)- 

biitBiiivur<t.<l«ifeiI.>e» xxiix,  -JS.t 

soaHif.liTiiiyftimrt  ilot-a •J?:i 

iiiilim  losci  right  to  mainteiuLare  from  Iiuitund'a  brother  for 

i.nctiH«tity -JfQ.-.ibiil 

ii;.-lit  to  partition  i«  not  loat  by   ita  nou-exctciM!  iluriiig  tix  or 

JH'Vi'ii  ■''tiirnitii>U4   ---,.,,,,-,,.,,.-•  ,,,  -..  2dd   3IM»    ,'*'H 
I)y  H  i.lut*  of  her  right  to  her  huabnnir*  [tropcrty  in   lieu 

■if  mi  aiiiiiiily xiivni 

I'liitMCATiiiN.- -ihiHiualiliei   a    Jati   ur    ijr&rak    Guru    tram   auc- 
.■...lirij;    2r,l\ 

l-..siKH-lt.iniiiTBii.-exduiled  by  brother  IKl 

In- 1  K»  S...s,-ltiv-hl«  of «».  Wt 

.liHn  iiol  Miin^ed  if  not  fgrnMlly  aao|>leil    102,  H» 

I  iM.  1.,-    Kir.rt  of 345S,  3l».  351,  41X1.  itJl 

MtiuteH  evtrv  trfln.aflic.n aill.  4<M 

^.h.pii.m  <a<iiiot  lie  lua.le  meant  of U7 

l<:irliii<>ii  hri>u);ht  alniut  by  frauilulent  re|>rMfntalioDi  may  be  let 

i.«iii.' w:i 

iliH'i  tint  iliiipuiUfy  ■nil'  from  recri«in)i  ihare  at  pamiioii...    I'm 

I  111'  I'l  all  ■111  hut  iKTwii  ti  maile  tu  ateouDl  for  prii|i(;rl>    alittmetnl 

IniiiL  p<ir(iti^tii .-    Ifi 

tiiii|H'rt>.  fiHuJuk-iitly  rwwvvn-ilby  re  (iMeiriier,  hoiv  ili'iilt  wiih 

^it  p,iiuuuii :c7,  ;("^.  '■.':' 


i>86  PORNITURE.  [iKDKX. 


r. 


Fraud. — widow's  own  property  is  liable  for  her  —— 467 

fraadulcnt  gift  to  daughters  is  not  Strtdhan  497»  498 

FuRNiTURB. — when  indivisible,  and  when  not 3849  336 

to  be  kept  by  those  having  it 339 

Gains  OF  Chance,  without  aid  of  patrimony,  are  lepcrmte  property 

of  acquirer 331 

Gains  of  Science,  without  aid  of  patrimony,  are  lepamte  property 

of  acquirer  331 

drotriyam  grant  is  a »  and  descends  to  grantee's  hein 33Ift 

at  cost  of  family  property  make  all  sabtequent  gmins 

divisible  as  family  property 333,  £54 

—  without  aid  of  patrimony  are  impartible ....SSd^  554 

Gains  of  Valour,  without  aid  of  patrimony,  are  separate  property 

of  acquirer  331 

are  impartible 553 

G\ndiiarva  Marriagb  221,224,226,522,5545 

—- is  lawful  for  Kshatriyas  221 

GarbiiIri. — See  Gos&vi. 

GavalI  Caste  134 

Gentiles.— See  Gotrajas. 

GiiATASPHOTA. — See  Divorce. 

GiitRt  Caste 261 

Gift. —  by  coparcener  singly,  inoperative 192,  290,  300,  819 

except  for  pious  pur]K)ses • 300 

,  inter  vivos  in  favour  of  one  son  to  the  prejudice  of  others, 

is  invalid ••«.  3S3 

unmarried  man  may  make to  his  illegitimate  children...  277 

a cannot  l>c  disturbed  by  after-born  son 277,  312,  382 

—  of  parents  is  excluded  from  partition  377,  553 

nuptial ,  constitutes  separate  pro])erty  of  donee  ...  76,  331,  414 

^ift  from  friends  (to  males) 76,  331 

(to  feniftlcs)  is  not  Stridhan 440,  443,  447,  497 

,  conditional  is  void 158 

,  by  widow  before  adopting  a  son,  is  not  valid  as  against 


ndoptec 

—  ,  bv  widow 118-125 

—  ,  inter  se  by  cnpArcencrs  is  conclusive  of  partition  311, 412,  416 
,  to  daughter  by  father  is  effectual  only  when  his  wife 


provided  for    140 

to  female  slave 223 


rn])acity  of  females  to  take  pro|>crty  \ry ..; 441-443 

,  by  widow  to  her  daughter's  son  was  held  valid  as  against 

heirs  of  her  husband's  cousin  whn»c  share  was  sold  in  execu- 
tion before  his  death , 48ISe 


i\ni:x.]  fiOTRAJAS.  587 

(iifT.—Ionnomfln  iinilcr  conilhium  ia  not  StrMhan  497,498 

frniiil.il.iit .  to  n  woman  is  not  Strtiihan 497,  4!»H 

^WWJfc;   tVmftlcg;  Wiaow  ;  SirUhnn. 

(ilKr    AH    A    TOKK.V    OF    AFrBCTION.— &f    Ptttillntt"- 

(iirr  AT  TiiK  lluiDAL  Altah  (or  nujitifit  Sre).— '&?  Adhyagniki. 

<irn'  AT  Mabkugk.— S«  Yautaks. 

(i<fT  PDii  MAINTENANCE.— is  a  kind  of  Striilhaa 424,  50} 

,  defined 501 

_ by  a  son 418a 

II  Hiiiii  i)f  iiiunvy  (jivvD  in  lieu  of  inalnteQaDre  ii  Stndhan 4!>fi 

<im  fKuM   Tim  Uruthib.— .akinduf  Striilbkn  100,43:1,41)5, 

496,  051,  554 
is  valid,  if  not  fraudulent 441,44.1 

liiKT  fKoM  TUB  F.»TUKB.~Qkind  of  StriJUn,  1(H),  423,  495, 49fi. 

5fil,  554 

(iiKism.iM  KiNKMKN  2aU,  496,  530,  551 

■ ,d<:line.l 4U9 

— — - ,  po  to  donora    Ki6 

llin    KKciM  TIIK  MoTiiBB.— a  kind  of  Stridhan,  100,42.1,4113, 

49G,i>5),  051 

(iivT  nitm  A  RoN.-akindofStri.lhan  441,485,551 

Unv  IN  TiiK  ItKiuAL  i>ttocBSHioN,-&e  Adliy&vilhauika. 

(iiKr  ON  KVi'KKMKfiHio.v. — S«  Ailliivedauika. 

(iihTxi  iiHK.iL'KNr.— ScfAuviulliuja. 

(iiio-^n  15a 

ti K.Miu. — Sre  MaiiB(^r. 

(;i,>iiis.  — liiin  to 203-2i;3 

n<l>»il  SMni 254 

H.luiit  women  xxsii,  S54,  8.'« 

u.-)fl.<ct  initiatory  rule*    35-1 

i'imniliiiiHt>.'  allowed  l>y  cuaton  amonj;  _ 254 

Miiii.- marry  by  c'u.toai 254.  858 

.  t-npi^e  in  trade  ind  worldly  ItuiinvH 854 

an:  not  SamijiUii 253 

I„ir.  to  H  mwlc 855-2C1 


,d UT  (iatbhilri SCl-2C:» 

nd  niHiratbi    »«8 

ic or  (JotUTini 2t)3 


77,  171.  170,  1H8,  Z!ti.  -21: 

csi^'natei 171,  17^ 

-  uivutiuucd  in  law  bouks .....171,  I**- 


588  (iOTKAJA  SAMAN0DAKA8.  f IJIDBZ. 

Got  RAJA  R. — Biiccvasioii  of not  mentioned  in  kw  books   ...  17%  l9ft 

l^rent-grcat-grnnthon  inherits  as  a ..•• •••  S96 

OoTKAJA  SamInouakas. — See  Samdnodakaa. 

Gjtkaja  Sapinvas 171,201,  S4S;  840,  M7 

who  are ,  or  Sakulyas M,  170,  StNi,  58 

Vijiuinesvara^s  enumeration  of heirt  ia  not  czhamliT^  17%  170 

half-brothers  are acconUng  to  Vyar.  May. 

cousin's  son  is  a  — 

sueeessionof on  failure  of  Sapinda8...54  182,534,540,651,  550 

in  what  order succeed ••••• ••••••  176 

succession  of in  Madras 

arc  preferred  to  Bnndhus szznii,  66^ 


remote succeed  after  Bandhus  in  Bengal   54 

—  take  bef  <re  Bhinnagotra  Sapindaa    826,  24§ 

right  of  female to  succeed    177, 181 

what  female succeed • 180 

See  Sa])in(las. 

(i RAND-AUNT,  Paternal. — entitled  to  maintenance  87 

Grand-Daughter  • 807 

See  Daughter's  daughter ;  Son's  daughter ;  Unchaatity. 

Grand-Father. — Succession  of 169,  171,  188 

may  separate  from  his  descendants  at  any  time 897 

Grand-Mother,  Paternal. —  a  Gotraja    ^.,,.  171 

succession  of ,  54,  169,  1^8,489,  404 

takes  before  step-mother 1805 

cannot  demand  partition  •• 306 

but  »-— is  entitled  to  share  on  partition  which  with  her  8trtdhui 

is  efpinl  to  grandson's  share    306,  356 

See  Partition  ;  Females. 

Grand-Nei'Hkw,  of  deceased,  through  sister,  succeeds 87*  195,  206 

CiRANDSONs. — are  unobstructed  heirs 36 

are  lieirs  to  undivided  coparcener ••38,  75 

' to  di\itled  coparcener  46,  114,  115,  156,  157 

to  separate  proj>erty  of  undivided  co|mrcener 45 

■  tore-united  ro|>arcencr    • •. ...     00 

.—  succeed  in  right  of  birth •     38 


— are  preferred  to  other  heirs  38 

succeed  to  Stridhan (59,  868.468,460,  587 

■ — 's  right  to  demand  partition,  discussed     871 

wlieu may  demand  partitiou  of  selt'-acfpiired   property  of 

grandl'alher 208,  371 

1 may  sepaniie  at  any  time  without  receiving  full  share. 


:i 'j,  rij:bt  to  represent  his  deceased  father  At  imrtition, 

371.  394.  410 


iXUBX.j  CURAT -OBAKDSON.  580 

(iHANtisc)Ns. — n of  mntrmnl  prninlfntlier'g  brother  i*  heir SftTi 

miiniit  qiicsiiciu  nlk-iialionof  BncCBtral  property  ni«Je 

luiore  lu-i  birth 372 

i>ir  IMitii :  (irandiuii  illffiitiinkti; ;  Graudiou  by  ndoption  ;  Suc- 
ftsnicm  unobntructeil. 

(tiu  N[)s<)s-  nv  Aixii'TIOK.—iueceiiion  of in  uii<livide.l  family,  40, 393 

siim^sicn  of in <Uvi.lea  fjiinily    40,  lU 

(;j(AM>s»s  iLLRGiTiMATR.— turressionof ofn^ailtii  41) 

li't:itimnt(' tun  of  illcpliniatc  ion  lakes  bnlf-kliare  of  hit   father 
niminfr  ^il.lrss    47,  IT. 

(iiiAN..-rN(LB  171,  m 

(ill  \m>-1.'m'i.k'n  Grandson  -~ii  a  UulraJH  Sapi^ila  195 

(illAM)-r.MI.E'BSON    171.  1P9,  194 

(■itAN  v.  — Gr^iii/  lo  man  and  hit  heiri  iloeinot  ^institute  an  estate  in- 

nluiialik- 170 

-~—  o(  an  cBtnte  in  VaniaajiaramparA  Juei  not  conititutc  it 

iiialiriiabW 170 

In  man  anil  his   rkildren  and  Ikrir   detcendaniM  in  Hntal 

tuccisiiiin  for  gi-nrralinn  after  generalion  and/or  ettr  it  eon- 

Rtriii'il  ns  eonveyinji  nlicnahlt;  title   17) 

1  fur  relipiouii  puqiowi  are  perpctiial  anil  inalienable  ...    171 

ns  111  ^— iif  pt'r|ietunl  penijon,  the  cncumhranM  nai  luitaineil 
(ipiinst  heirs  uf  a  mortjj^agor 171 

(;i.KVT-fiHAVUr.VTIII[H     J71,   189 

limy  »iiinrnte  frnm  hit  iteieenilanti  at  any  time 297 

CiUAn-GiiASiiMOTiiEK  171.  179,  188 

(ikK\T  (liMM>»oN, — ii  nn  imobulruetiil  heir 3fi 

it  heir  to  UDiliriileJ  cupnrMner   38 

to  divided  eupareener  45 

to  separate      property     of    undivideil 

to  reuuiled  jiareener 60 

aiie(M.'t'ili  in  rij-ht  of  birth 38 

it  iinftmil  to  other  heirt     3S 

.111   ■•  .im.  ■■  im-IuJc T 38,302 

—  I'M-Uiilesihiiipbler'iion 116 

— ilhroiigh   different   aons  art  Uulnja  Sapiaijuof 

I'nrli  other   • 193 

■ —  of  fifth  ancestor  of  deccaaed  earludet  bis  father's 


,  throu)tb    niotlicr  of    aoccttor,     »    Bhinnapilra 

Sapinda MBn,  207 

lurceedsto   Stridbau    6?7 

rf.t.ive.  a  tlurc  at  petition 293.  2116,  297.  303 


590  (IREAT-ORANDSON.  [^rNNEX. 

Great-Gran DsoN.—whcn ^may  demand  partition  of  propertf 

of  hit  great-grandfather 2W 

■  may  separate  at  any  time  without  receiving  a  fiiU 

share 2W 

■  's  right  to  partition  rests  on  doctrine  of  repieeenta- 


tion,  though  not  recognized  in  law  books    

Grkat-Grandson  by  adoption. — succession  of  10,  293 

Great-Orbat-Grandson. — does  not  take  share 

but succeeds  as  a  Gotraja  Sapinda .'• 

is  not  a  Sapinda? 533 

Grthastha « 35,  37,  38,  SS3 

Guardian. — sister-in-law  of  minor  widow  is  preferred  aa  -toiler 

mother • 129 

mother-in-law  is of  daughter-in-law 134 

ship  on  marriage  of  female  Tests  in  her  husband,  ton, 

or  husband's  Sapindas  in  succession    245,  4'10,  466,  556 

in  their  default,  it  reverts  to  her  parents  and  their  relatioiu,245, 557 

^vidow  is of  her  sons 88,388 

's  right  to  sue  for  partition 303, 304,  396 

sale  by for  beneficial  suit   il 

See  Minor ;  Females. 
GuniioTPANXA  Son. — See  Son. 

Gujar  Caste    191 

GuRAVA  147a 

Guru   255,  265 

takes  what  is  given 263 

is  heir  to  a  Vainigi 269 

fornication  disqualifies  a  Jati  or  Sr&vak ftrom  inheriting 266 

GURUDAHINA 267 

GuRUDiiu- 256,257,259,260,  267 

heir  to  Vair&gi  ' 270 

—        -heir  to  Jangam  264 

GURU*R  FELLOW-DISCITLE 260 

GURU-il^ISHYAS 266 

IIakkh   75 

IIalf-Brothbr. — See  Brother. 

Half-Sistrr. — See  Sister. 

IIekitadlk  right. — of  son  and  grandson  accrues  by  birth,  xxxvi,38, 

3:36,  33;ia,  372,  376,  403 

of  great-grandson  whose  father  and  grand-father  died  be- 
fore the  last  owner    39 

of  other  heirs  accrues  by  their  surviving  the  last  owner,  49,  125, 

or  his  widow xxxTi,  49,  125 

IIcmVdri ^        I 


an;x.]  iirsBAxn's  SAPi^inAS.  591 

lKiiKi>iT*BV  OrFirR.  Vatan,  Vhitti    79,  US 

in  partible 137 

»htii  imliviaibk- 334 

linmcils  or to  be  iliviile<l  or  enjoyccl  by  tiimi    359,  3S6 

Inn  ri'latiiip  to .  See  Arts  of  QoTemment  of  Bombay. 

~-is  |>rohibitei]  from  leaving  tbe  family  of  tbe  ofiBce- 

lii>l.kT 339 

|ilnevil  II ml er  Collector'*  coDtrol  340 

[disk.  Imilt  ini  anreitral  land  by  co-paTCener  with  hU  uparate 

fiiniU.  ia  not  milijort  to  partition  355 

hIiv  — -  waa  coniiili-rcH  indivisible  property  P 334,  359 

Sir  Iti^aiilotipi;  in  Vnmily-houie. 
li'?tnAM). — huiband  anil  wife  are  one  penonaod  cannot teparate,  e2a, 
119,609,531 

xpiritiiatly  aa  wi-ll  ei  wilh  reupcct  to  property  533 

iafEuarilian  of  hit  wife 245 

xiireexiuti   uf to   wife'a  Strtilhan.  69,  221-224,   226,    232, 

247.  468-470.  475,  484a,  4rt7,  493,  515, 62i,  SSI.  554 

■  is  owner  of  property   given   to  hia  wife  by  itrangen 

and  friendi  olher  than  reUtions   440.  443,  447,  497 

i«  owner  of  wife'a  earnings     119,440,448,497,498 

Inkri   even    her    earning*   by   adultery    if    ahe    waa   not 

ilmtrced   223 

IHincr  of over  nife's  Stridhan  in  distreaa.   119,  428,  445, 

455e,  46;i.  48.'^.  489,  »>4,  S05 

lioiwrof ovir  nifc'aarquisitiona   119,440,497,  498 

Iifn  no  power  over  wife's  separate  property.... , flOH,  50? 

■  —  must  hrunil  it.  if  he  has  used  it 603,  504 

]iriiii.rty  promiwd  hy ■  to  hia  wife  must  tw   given  to  her  hy 

bin  U.ir«    44.1,  fiOG 

ppiieii.l*  of  "a  latste  are  not  answerable  for  ileccatcd 

uiildo'i  |ioriH)nal  debt*    xixvii 

S'-  Wife;  Widow;  atrldhan. 
Ir-.li  t\i>'-'  lljiiNNAnoTK*  SAPiynAfi. — See  Husband'*  Sapintla*. 

Ii  -iivM.s  Uu..riiKH '. 831 

li-n^M.s  lUornnK'-SoN    »1.234 

h  M.AM.  ■«  (O.HIN  287.  241 

ixeliidea  hnshand'a  *j*ter**  aon  230,  241 

rxclndes  husband's  litter  and  Mm-tn'taw 23? 

h MiANfiV  rii-TANT  KissMRX  238,  23'. "-242 

liii>li.ii]d'<  .KUr  ia  preferred  to  distant  cousins S42 


924-247,  S4[),  485a,  493,  494,  523 
L'  uvarcst  Supiuilu  uf  budjMulT    , 220 


502  ]IU8BAND*S  8IST£n.  [UTDEX. 

IIusdandV    Sapinius. — succession    of    husband's     Bhiniiagolra 

Sa|)in<las ••••* • 242 

—  are  (^luirdians  of  female 949 

See  Guardian. 
Husband's  Sister  is  preferred  to  di«tant  coiuiiiii M2 

succession  of 212 

Husband's  Sister-in-Law 236 

Husband's  Sit«TER's  Son « S43 

is  excluded  bv  husband's  cousin • S36 

Husband's  Sister's  Son's  Son • Sl3 

Husband's  Half-Bkothrr    231»  S34 

Husband's  Uncle's  Great-grandson S3S 

Husband's  Uncle's  Son  237 

Hypothecation. — See  alienation. 

Idiotcy. — who  is  an  idiot? ••••• 271 

must  be  congenital 71 

is  n  disqualiticatiou  to  inherit 70,271,  274.  390,  556 

an  idiot  .must  be  maintained 271,  538,  543,  556 

may  take  pro|>erty  by  conveyance  390 

son  of  idiot  is  not  disqualitied  but  succeeds 613,  556 

See  Disqualifications. 
luoLS. — mode  of  distril>ution  of  family " 396 

eldest  son  to  have  principal if  many,  or  the  only  idol  of  the 

family xzxfii,  396 

Illegitimacy. — is  a  disqualification  to  inherit  amonj;  higher  castes,    70 

but  among  Stldras,  illegitimate  son  succeeds. — 37,  40,  47,  60, 

104-114,141,212,  261 

See  Son  ;  Son  illegitimate. 
Illegitimate  Brothers.— probably  succeed  legitimate  brothers...  HO 

See  Brothers. 

Illegitimate  Children    275-27? 

Illegitimate  Daugiitek. — See  Daujrbtcr  illegitimate. 
Illkgitim ATE  Grandson. — Ste  OramUun  illegitimate. 

Illegitimate  Ciukat-grandson. — succession  of •  of  a  SAtlra,    40 

iLLKGiTiMATt:  SoN. — Sce  Sou  iUo^ritimute. 

Illegitlmatk  Sons  of  Brothers. — wire  awarded  maintenance... 527s 

Impauthile  property. — See  Property  inqiartible. 

Impedimkntk  to  succkhhion  70-72,271-284 

Implements. — See  TooU  and  Implements. 

Imi'otlnck. — \^ho  is*  impotent 271 

is  udisquuliljcation  to  inherir,...7i>,  i»7l,  i>74,  275^,  280, 547, 

54!^,  555 

.m  iini>4)tiiit  |H.-r>oii  n^l.^t  bi:  ni.inituinrd.   'JTI.  3 ><s, '>!.'{,  .VI 7f  550,  5oli 
i-unueli  i»cM*UuUd  I'luui  paititiiui      53*^ 


IXnEX.]  JANGAM3.  593 

iMroTKsi'E.-^ion  or  ciiDuch  ii  not  dUqiudiSed  but  luccecd*  ...  650,  66S 
Utr  Disqiuililiotioiig. 

IxiM 77,  H6,  275 

siitecssion  to 78a,  89 

.  Und  aail  viUtge 126, 170,  188.  404 

whether TiUif;eii  diTlsible 395 

See  ilinle  of  Disiriliution ;  Diviiioa  of  Proceeds. 

I  vmxriNENCK. — See  Uncbastity. 

IsniNVKNiKNCE  OF  DIVISION,  U  paHitioii,  cotiiidered,...305, 396,  39S 

Im'kka.ik  op  kmarr. —  cffL-ctcd  by  d«th  of  FOfiurencr  during  pcD' 

dciicy  uf  salt  for  partilion 310 

before  partition— 310« 

f  vr  I  KAHI.K  iUHKAHE.— i*  R  dioqualiKcMion  to  iDberit 70,  271,  307 

|..-rv)u  utllii'inl  »itli     — .  mint  Im'  rauDtaiiwd 27L  Kii 

lviiji;ii\i'K.     revive*  rlaiinn  of  fathrr  and  non   no  eacb  otber  e*en 

-fivr  |.Hrtiii"ii 363 

IsiittiMni.K  run  I' K  Ml' V. — Srt  IVoiwrty  InHitidble. 

IskiHMii  V  i\  Hotiv  iitt  uiNii.^^iiqiiablie*«|ieraontoiDheril,70,S7l>307 

iMiKHitASCK.     ..imiiiar*  of  Ihr  Un  of 34 

.i,-fiiiiii..,M.flh.la«  of 34 

»liHi  nrciiMiilaiicL'i  jfive  a  peraon  a  right  to  iiifaerit  36 

.li>i.)<.r.  of  the  law  of 35 

ilivisJDii  lift  lie  law  of Bc«>rdin|t  to  Iltadl)  Lawyers 36 

pi'Monx  diKqiiulilieit  from ,  si.  .'i\  49.  70.  71.  104.  113,  MS, 

160.  ;.VI,  272,  ^'75-278,  280,  :i64,a07,  317,  343c,  380,  631. 

543.  &49,  6^6,  656 

.Imr-i".  on 44 

r«ifi  uf ,  ilt-ridrd  liv  eiiilooii  of  culei  or  »«t« 253 

fiiiicnitiiin  iloct  not  iieri'K»rily  ■Iter  Uw  of xuti 

.V"  Hiirri-imon  :   Di'M-indaiiti  j  Heritable  h^ht. 

iN-^AN.rv.-.SVr  MndiifM. 

iNrKNTiiiK.  uiirc[iiii'ora1,of  |iiirtitionei)>re*ief1  by  act  or  ileeUntion, 

fiiiiKtttiili-)  romiilL'lc  levcrance  or  )Mnitioa 4US,  418 

Srr  A,-nlmnUli<m>. 

Imchdi'tion— .Vm  Son;  AI<-nalioii ;  llralhCT- 

iNTKHiHtrATioN— I'mtfiidi-iof ,   2,  421« 

lNM^;viMKNr-  lo  Iw  m..le  to  •enirc  maintenanee  of  widow 317 

— . ■ ^  of  roDeuhiae _  347 

.Iains.— deny  ihe  aiilbunly  of  the  VeilM  266 

nro  I'lWii'iniU*  2B6 

an-  dividi'.!  into  Jatii  and  6r&Tftka 266 

-■ —  arr  iiiliji-ot  lo  otilinary  IlindA  Iaw  in  the  abicncc  of  *|ieeul 

.Pa.s<,  iM-  — Bie  Liiii;u>Bl  piiettt •*63 


594  JATl  OB  YATI.  f^INimZ. 

Janoamk. — DiksbA —.  964 

^-—  are  married  in  some  Miifehat    

beirt  to  —  

successor  to  a must  be  unmarried   264 

Jati  or  Yati. — heirs  to 265 

JOOTIN    • i3S 

Joint-family.— jSee  Family  undivided. 

Joint-obligations. — are  indivisible    • • 334 

See  Obligation. 
JosHt-VATAN. — See  Vatan. 

Judgmbnt-Cbbditok  op  Copaecbnbe.— can  enforoe  partitioBp  289, 

297.  299, 300. 3S9 

KabIr MB 

RamalIkara. — author  of  the  Nirnayasindhu •...     11 

in  what  estimation  his  writings  arc  held - • 11 

his  parentage •     11 

his  writings  and  date • t 19 

RInIna  Son. — See  Son. 

RanojI  Casts    • 81 

RInphattI  Gosivt 959 

KABjl.^See  Manager. 

KistNATHA. — author  of  the  Dharmasindhu • 19 

KhIlsIt  land 404 

Khandoda 998«,  983« 

KiiOT. — A   managing has   no  authority  to  give  up  importMit 

rights  vested  in  the  members  generally 291 

mode  of  enjoyment  in  a  Khot  village  314 

King.— is  supporter  and  master  of  females   on  failure  of  their 

relations  945 

——did  not  succeed  to  Bruh man's  property  under  Hind^  Law.  170, 

252,  276,  534,  547.  551.  550 

but  does  so  now     60,  262,  276 

takes  property  of  merchant  on  failure  of  partners,  57»  58.00,  138 

takes    proi>erty  of  nou-Brahmanical  castes  on  failure  of 

spiritual  relations,  60, 103,222,252,  2/6, 531, 534, 543, 547,551, 559 

may  give  it  away  to  persons  learned  in  the  Vedas  534,  547 

before  taking, must  prove  entire  absence  of  heirs 74 

— ;: — takes  property  subject  to    rights  of   those    entitled  to 

maintenance     105, 170,  559 

must  provide  for  funeral  rites  of  the  owner 105,  246 

succeeds  widow  on  failure  of  her  heirs    

is  heir  to  Gosilvi 

KiNKMKN.— testimony  of ,  evidence  of  partition 416 

KoLA.MBt  Caste 1185 


INDEX.]  LESSEB.  595 

KiiiiiA  ORnRAi., — lint  rFiorlml  (o  at  thr  prewnt  Aty  351 

K!iiMi!.-iHi'Ai?A-(i.ftiu 7»,  122,  447d 

Khiia  Son.— iSre  Son. 

KK.TkfMA  S<iN.~&e  Son. 

KSHAIHIYAS 38 

Ciuiiilhiirva  form  uf  morriiige  Unful  for ■    221 

may  becumt.'  Sannyasti 25U 

KsiiETHAJA  Son, — £!;«  Sod. 

Ki  i-imiMA 73.  7-1.  216,  3)7,  33B 

«li8toui.»(ituU-s 316,  339 

I'viili-iici'  uf  rnmily  ciiatom  aa  t'j  intermurugea  uxil 

U-iii|il«     ■lluwanccs     arc     hereditary     and     diviiible,     subject 

to 338 

i-iisutiiiii   i>r  iiHicinl    runrtiimi    dues   not   dcatroy ,m  to 

B<».ri.«  .iimsKion  to  a  Rf.j xl,  3j7 

uillitri's  tu  nti  eniignkiit  fiimdy xxivi 

may  b«  abiindmivd  or  ilcatmycd 172,  Xi8a 

Srr  I  'ii!(totn  ;  Ni  nil  illation ;  Kitj ;  Crojicrty  Impirliblr :  Sod. 

Ki  r.Ai.iUKMA  „ 413 

Ki  i.K.mNi— ,S-r#  Vatan. 

Ki  si,i  (AHTB  C!»91.H1,14J.  211.223.  2:17,250. -.'SI.  262,  407 

I.U.IM  (nr  H.»iian'>  [.•■>"<><'— >s  ■  kind  of  StriilUn    4J4 

l,*<.NA    WlKK.— .S>f  Wife. 

I.AK<l<Hii>i:vi,— .Vr  rirUtnilihaH'tika. 

[.iiihst',.1..— (ktiiK.I 271 

i>a  diihiuBUEicalioii  tu  inherit   70,  271,  WG 

— to  take  tbare  oii  parlitiun 388 

II  tuitm  iKTiun  iniul  Ik  maiiiUlaed     371,  273,  6')6 

kiiii  III  a  luiDC  |irnoD  ii  Dut  ciduitcd  fru.n   tnberiuncc  or  |>arti- 
ti»n 389.390,  656 

l.ti'^a— (lie  n'prcaetitativca  of  tUua«  hcira  of  a  dereu«<l  huabanil 
»li<i  liic  liuring  the  widuw'*  miDtgtment  loM  their  riftht  to 

iiihiril 49.  1J5 

Srr  t'orfeitur*. 

I.*vijiiik  or  l.ijiUA  ALLnW'ANCB    'li 

I.M^iLiTY  Of  Pahtition    401.407 

I.Ki'uiiiiv.— 1>  ■  diw|uiilitirati»ii  to  inherit 70,  2fi8,  1173 

iruruli-i.i 274 

li'lHT  iiiuil  \ie  uiaiutaiiied  S74 

■.[•■■•kr:  — rroiii  manager  u  nut  iliaeharged  by  reeript  for  tent  paucd 

l-va .rr  member  of  the  faniUy »90 

may  rompel  leiaor  to  uaert  hiafigbt  356 

Srr  Aei|uir)ceuce  :  Raliflcalion. 
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Liabilities. — of  those  exdnded  from  p«rtitioii  iMy  be  diitribirtad 
by  agreement 

^  of  minor  are  restricted  by  Act  VII.  of  1866  (Bombay). 

property  at  large  in  hands  of  co-sharers  is  liable  to  pforide  tor 
those  not  entitled  to  shares    J5¥^  SS6 

See  Charges  on  inheritance. 

Limitation.—  1  See  Statute  of  Limitation  ;  Arts  of 

Limitation  Act,  The  Indian. —  J  GovemmentofIiidia;Prneriptio0. 

LinoIyat  Caste 91, 14S^  217 

Jangams  are priests t ^ 983 

Living  apart.— is  a  sign  of  partition 311,  319, 413 

but not  conclusive  of  partition    311,  312,  413, 417 

LoATHSoMS  D18EA8R.— 5ee  Persous  disqualified  from  Inheritance. 

Loss  of  Caste. — See  Outcaste». 

Lunatic. — See  Madness. 

Madness. — defined • 271 

is  a  disqualification  to  inherit,...70, 271,  272,  274, 278,  280, 

547,  656 

subsequent  insanity  does  not  cause  forfeiture  ••272,  27S» 

•  excludes  only  unmarried  persons  in  some  castes    71 

sons  of  road  men,  if  not  disqualilied,  are  not  excluded,  272,  275, 

343,  389,  65$ 

mad  man  may  marry -.^  .  ...  274 

lunatic  may  take  convcYance    -..• •...  399 

mad  man  must  be  maintained  271,  274,  278,  280,  547,  55$ 

his  widow  may  not  adoi>t • •  274 

mad  man  is  excluded  from  partition 530,  589 

Maiiar  Castf. 88,  100.  154 

Majority. -*<S<*e  Minors. 

Maintbnance.— Persous  entitled  to  maintenance  are  :— 

father  primarily - 88,  S92 

indigent  sons 292,  3$3 

sons  generally?    m...  292 

infant  sons » gg 

illegitimate  sons  in  higher  castes 47,  261,  275a,  276,  550 

son  bom  in  adulter)'  or  incest  48 

inimical  son^,  or  pitridvifc  271,  277,  280, 381,  566 

relations  of  coparceners,  entitled  to  portion  or  maintenance. ••  340 

disqualified  persons   271,  274,  343,560,  556 

blind  man    271,  638 

deaf  man Sl7l 

dumb  man 271,  874 

Wiot    271.  ri38,  543,  556 

impotent  person   271,  5-38,  .^43.  547,  650^  556 
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Maintenanc;r,— Persoim  entilled  to  mBintenanra  are : — 

lame  ninn   271,273,  566 

iimcl  man 271,  874.  278,  S80.  647,  666 

[>iitra»fc  sua  hit  children 271,  638,  S«9,  656 

]H:rsuLii  lutrLTiug  frum  luRtlisome  or  incurable  diieaic,  ...70, 

271,  S74,  650,  666 

lHr.on!i  a.ldirte.1  to  vice 280,  666 

)H.T!<oii(  Hiinlin)(  miv  or^n 271,  660 

IK-rsona.  who  liave  loit  civil  rigbti    638 

Smimusia    271 

ri);lit  of  fvmiilc  rcUtiun*  cntitlci)  to ,   343 

Bliothcy  are:—    344 

wLtu    88,292,84.3,493,  B03 

ui.luws,  xixvi,  xli,  46.  73,80.  81,  8G,  88,  <J0.  1(17,  118,  188, 

i:ill.  VJ-2,  ia«,  2(il,  343-347,  398.  416,  417,  5&6 

rrmBrrii-il  nidows 92 

loiii-iiliw 73,  111,  141,  169,260,  844 

U-r  d..iii;bli-r    73,  141.  146 

HuJtliir 97,  \a-2.  l."(5.  893.  364,  3H2 

cvi-ti  tbough  ibe  has  parted  with  |>urtioD  allotted  to 

hir a54<l,3ttl 

mid  thuutrh  uutcaitcd 63S 

ii.l..|>lm-  motbi-r 97,  9» 

.i.|.-motbcr 90.  l88o,  18B,  343,844,  393 

brolbir.  Hifi-  130,   131 

.i«iiK'"«f-'n-l""  *•■%  IW.  1*8.  136.  150.  346 

kl.nr 344 

liiKirnal  Kmnil-aiiiit   8? 

■Uiiifbtir,  utidl  liir  marriage 161,  566 

Ihi-  nivt't  of  di«i|uabtie<i  prnon* ^ 

thi-ir  daii|{iilvr*  34S 

HiM'H  of  diM|iiabli«l  M>na  2/4,  343 

~— .RHHrilfd  lu  dk'icitiniBte  aon  orbrother 'JJtt 

Mill  iM  entitled  to wbfii  fulber  holiU  iiii|»rtible  proper^  ...  292 

nil  n.liilt  ion,  tt')iaratcd,  ii  not  eniitlcd  (o •  il 

■  ..panrmr.  rani.ot  a.ic  for 292 

widtm  iir  ciiiiciibiiic  may  be  provided  for  before  dif  eating  her  of 

|'ri>|K'Ttv  ill  her  |K»iuaion 2946 

Hidon  i)   nirt  entitled  to  leparate-^^ from   leiiarateil  nnde 

of  lur  biiilnnd    lli 

iicir  I'riitii  brr  hiinliand'n  aeparated  brother  >Ii 

uil>,    iiiirr\iii)c   williout    buiband'a  eonaent,    mar   claim  — 

a>  n><inii.iiie   Sai 

bill  diTUDTil  Wife  caonol  claim  ^^  from  her  htnbuid  ...mil,  283 


98  MALES.  [mm. 

INTBNANCB. — ftdulteress  may  claim  bare  -*—  from  her  baa- 
band  71»  88S 

but  not  when  she  lives  apart — ..  SO 

mother's  right  to is  not  impaired  by  giving  aivhy  dangfaten 

in  marriage  for  presents .^••.35tf 

widow  loses  right  to  —  from  husband's  brother  for  ob- 

chastity S83,3M 

arrears  of  —  may  be  awarded  544e 

so  future  -^— , S44c 

order  of is  subject  to  variation  on  proper  cause  8howiiM.xli9  317 

is  right  to forfeited  by  subsequent  unchastity?....,.- S83 

loss  of  caste  does  not  bar  right  to • m....354« 

obligation  to  maintain  subsists,  notwithstanding  an  agreemciit 

for  partition 343 

for  self ,  widow  may  alienate  husband's  property  4$S 

of  those  entitled  thereto,  a  charge  on  inheritiBce ...  340 

holder  of  decree  for may  enforce  it  as  charge  on  propeitj 

into  whatever  hands  it  goes  344e 

liability  of  alienee  from  son  or  heir  of  last  owner  to—  of  widow.  45, 345e 

right  to  future  ■  is  not  assignable 44M 

obligation  of  support  may  be  avoided  by  not  taking  share  of 

disqualified  person • 344 

investmeut  to  be  made  to  secure  — —  of  a  widow.... 347 

of  a  concubine 517 

ALEs.-^have  alone  full  coparcenary  rights S84 

'  rights  arise  immediately  on  birth   296 

succession  to .•„ 35 

Gotraja  SapiiKlas,  not  mentioned  in  law  books......  172»  196 

alICastk    106,  107,  232 

ALKt  Castb    267 

ANAGRR. — represents  family  in  external  transactions 290 

ship  depends  upon  ability,  and  not  on  mere  birth 365 

elder  brother  is  generally  a 290,  630,  653 

younger  brother,  if  capable,  may  become  — — —   .„, 
*s  right  to  bind  family  by  his  acts  rests  on 

implied  consent  of  other  members 290,  342 

may  be  deposetl  by  general  wish  of  family 350 

*s  acts  are  presumed  to  be  for  common  benefit  of  &Biily»  341 

— *s  acts  for  common  benefit  bind  family  members 290,  342 

especially  those  benefited  and  quiearcBl...342e 

can  deal  with  family  property  for  pur|Kises  of  business 342e 

can  pledge  family  property  for  ancestral  trade 801,  342 

can  enter  into  partnership  with  stranger  291,  342 

cannot  enter  into  comprouiine  of  |>artuership  diffeteuees. 291 


INDEX.]  MAUHIED   FEMALES  WlTUOlJT    ISSUE.  699 

Manaorr. — ii  not  Butliorized  to  pay  tiaircd  debt*  f    291 

Kliut raiiniH   give   up   imjioTUnt    rigbtt  veitei)  in  Lim  b 

outiimuii  with  other*  Z9I 

is  iiuttobu called  tu  rigoroui  ucoiint  for  pait    transactiona, 

342a,  401 
it  uot  toclaim,  aa  BgaiDst  family,  recom pen le  for  diibune- 
mi-nts  in  ex<^s«  of  hig  own  ahure    342a,  401 

— 'a  Bceuiintsbility  at  jiartition  350 

'a  cxlravs)^ncv  ia  protected,  uiilcM  outrageuui   351 

ran  rharge  family  |iro|icrty  to  )irovi<lc  fur  diatreu   34J,  OOfi 

nilnctiuna  oil 'a  authority    201 

his   trail  met  ion*  protect  other  pirtj'  acting  in'gooil  failh  hiiiI  on 

Tinumalflc  inquiry  aa  to  nercasity J!Sl,  342 

futhi'r'i  anil   mother *a   manaicement,    during;  aon't   minority,  of 

ancestral  |)ro|>ertv,  eom|>ared 340a 

«idoiy,  a .yf/Wi.luw. 

.SVr  Alienation  ;  Cii|>nrrcner  ;  Debt ;  Brother  ;  Father. 

MiNABiiii S67 

MiNtBllVviNl    267 

Uan-skh  akd  Lkoalitv  or  Partition 395-110 

Mui'iTiii •■ 221,  2;W 

MAKKtAiiK  — eonfena  riiibt  to  iDlicrit  35 

laudable  form,  of 6il.  221.  224.  22B,  832,  ftffl 

BriUima 221,  234.  S26,  23S,  H'Ji,  024,  626,  56t,  6546 

Uaiia 221,224,236,562,5646 

Inba 221,  224,  2S6,  429,  622,  6S46 

I'r&jlpatva 821,  224,  S2B,  622,  SMft 

blamnl  forma' of 69.  S21.  2S4,  226.  232,  623 

Aiura 221,224,226,232,429,522.523.6544 

(iAndharva 224,226,622.664* 

ItAkshaw 224,  226.  622,  5M* 

I'HimWhn 224.226,622,6646 

bv a  wiimau  arijuirci   huabuid'i  Ootn,  or  it   boni  tKain 

in  hi«  family  118,  1 80.  4.14.  4.18 

di>i|UHlitiid  jHraona  may  marry 274 

II  allowed  >miinK  GotAvt 254 

VaiiH^ia 270 

Srr  Nuira  marriage ;  Remarriage  ;  PA^-wife. 

Mmih,a(jk  1't.KTioN    340,  34.1 

lUuKhd-rs,  auD'a  daughtera,  arc  enlitlMl  to ,  151,  210a,  344, 

3ttt»,3» 
.,„„■, 449 


600  MAUVADi  CASTE.  [MDBX. 

MiRvipt  Casts  105,186^  10 

Maternal  Aunt. — S^e  Aunt  Maternal. 

Maternal  Aunt's  Son.— See  Aunt's  (Maternal)  Son. 

Maternal  Uncle. — See  Uncle  Maternal. 

Maternal  Uncle*s  Son    55.  SOO,  201 

heir  to  married  female   25l 

Matha  254,265,85^257,261.264 

Mental  incipacity. — See  Idiotcy. 

Merchant. — succession  to  a-^^, 138 

is  heir  to  partner  on  failure  of  blood-relationa 57.  58,  60 

king  takes  property  of on  failure  of  partneri 57»  56«  60,  138 

Minor. — law   relating  to  ,  See  Acts  of  Ooveminent  of  India. 

no  partition  ran  he  cliiimcd  on  hohalf  of  a—  ...  304,  350,  384,  394 

except  when 's  interest  is  in  jeopardy 304,  396 

a     -  -*s  Hitsont  i.H  not  jnTes««Hrv  to  partition  by  adults  303 

a 's  «harc  nui^t  he  set  apart  on  ])artitiou  371 

a 's  interest  h  ]>rotceted  if  partition  is  sought  for  by  adult 

coparceners  303,  :<50,  384,538 

a in  bound  by  fair  partition,  in  which  lie  is  repretentcd  by 

his  mother  as  guardian  384 

whether  a can  be  represented  by  guardiau  at  partition  7  ...  303 

whether  ])artition  is  for 's  bt-nctit  rests  with  the  Court  to 

determine 304^305,350 

a ,  on  attaining  majority,  may  repudiate  partition,  if  be  was 

unfairly  used  therein  305,350 

*8  position  is  analogous  to  that  of  absentee 303 

the  Bombay s*  Act  does  not  provide  for  separate  charge  of 

— ■— s'  estate  by  Courts,  when  family  property  haa  been  under 

management  of  adult  coparceners 801 

the    Bombay    Act    VII.    of    186G    restricU    liability   of 

coparceners 348 

a         is  not  called  on  to  pay  debts  during  minority  361 

See  Guardian. 

Mirih!  land    141 

MiRiR  tenure 417 

Mihrkprkhkntation. — inducing  a  parcener  to  take  a  smaller  por- 
tion, is  relieved  against 403 

M I HTA  K  E.— iSVe  Separat  ion  ;   Partition  ;  Fraud. 

MiTAKSHARi. — an  authority  in  Western  India    1,  IJS 

is  of  paramount  weight  in  Western  India,  Southern  Marft- 

th&  Country,  and  North  Canara  9 

its  weight  in  Gujarath   3 

,  is  a  Commentary  on  the  Institutes  of  YajiSavalkya 3 

commentaries  ou  the 6 


i\i>r,K.]  MornER.  fJOl 

Ml  [■iki'iiabV.— trnnnlnticm  of  the by  Culclirookc 7 

.MiTiiAMi-JitA. — Hiitlior  of  tlie  Vininiitroilnya 19 

Im  "l'ii>i..nH .' 10 

liiH.liilo    IQ 

.SW  VirauiLtroi!ity»  nml  PnTsce. 
McioB   DC    iiisTH[HL'TioN. — division  of  prucccils  ii  a  rccopnlrcil 

, ■  3fil,;irill,  315.  412 

i<|iiiinl)l«  nrljv.stnH'iit  Iiy  inli'  of  imiprrty  in  n 3;t6,  ;t6;),  'A'JJ 

I  iijoviui'iit  of  |>ni[)t-rtj'  by  nj^m-nicnt  U  b MS 

II  of  iTH|itrlv,  rttlicwin.'  tniliviaitili.'.  in  to  cnjov   the  itiiitc 

l.y  rmnli.ni .'. liM,  3?5,  3%,  397 

:i oi  priKreeitt  of  licri'ililiry  oIBtcb  i>  to  enjoy  the 

•nmc  liy  nilution    359,  :t83 

ci1>j.vl»rto  »how  n  more  mnTcnicnt 'M)R 

M,iiusTs 255.  ilia 

><:iili'r  is  Tint  hi'ir  >nion|i 269 

R rnniiot  iiniraxc  nitriFtiaiiK  ii|>on  liii  laeresKii'   con- 


UI7 

r  by  coparrcnen.  eouclutive  uf  )«rtitioii,  ?  311, 


.".(■  I'trnni"  ih"qiinliliccl  from  iiihi'ritmiec. 
n.u:T.K.—S'e  I'nnitiiin. 

iiEK.— ilcii-  nol  iiirliicU'itf)>-inothpr  S2,  IP? 

iiii-.v«iim  of to  Kon.  xUi,  ri2.  I.^\  105,  If  1.  4119.  t^'.'.  494,  Ml 

'unhurt-  on  pnrtilion  ntnoiint*  with  Striilhan  to  iion'i 

shaiT  xlii,  8H.  W.  !>7.  135.  2'.t4.  rwi.  354, 3.W.  357. 

383.  3-<7.  3!ll,  392,  4«ifl,  S54 

i.  hvir  to  ,inm«TTica  female fli.  210.  521 

-  — —  to  marm-.l  f.iuale.  2J1.  Ml.  3I(>,  247,  4C0,  494,  522,  .'.£1 

ha«  Mi|H.Tior  [iixilion  (o  lun'i  wiiluw  by  cuatom  122/ 

tiiiiy  taWo  jtirt  or  Irjnicy  from  licr  non,  when  do  othcri' 

n;hr>  nre  ihi-n-by  iiu|iaireil 443,  44:) 

i)  proper  fciuirilian  of  her  toni   8?,  ilsB 

ri.l  llii-y  are  her  pinnlmn*   245,  45H 

tiiki'M    liiiiileil    interest    in   |)rDpeTtv   inbfrtltil    from 

-m .' 15^.457,471) 

ikI  III  tliiil  iiliiniiieil  un  imrtition Ml 

r..miiit  ikmanil  )nTtitiun Vi,  3L<fi,  391,  3»2 

Mrliliuii  l,eI«iTii  ■  aiiJ  Mini     39I-3J)3 

' '<  >h.iK:  111  paritiioD  htinceD  filber  am)  luus,  xlij,  354,  3S3;  '^i 


602  MOTHER-IN-LAW.  fonOX 

Mother. — is \  distributive  ihare  Stridhan? zlii,  357«,  449 

power  of        ■  to  incumber  or  alienate  estate  132^  161,  S91 

'  can  bestow  gifts    554 

'-« is  entitled  to  maintenance 97,  132, 135^  292,  354,  382 


though  outcasted  538 

though  she  has  parted  with  portion  allotted  to  her^..  354il,  353 

adoptive is  entitled  to  maintenanee    ••  97, 90 

property  allotted  to on  partition  is  only  a  means  for  her 

subsistence?  (Smfiti  Chandrikd)   449,456 

[Nireener's  share  is  liable  for  its    portion  of  *i  fiuienl 

expenses 362* 

right  of to  adopt  182 

uuchastity  disqualifies from  inheriting   282 

but  subsequent  unchastity  does  not  divest  ^  282 

whether forfeits  her  right  by  re-marriage...    xzzt,  52,  162, 185 

See   Females;  Widow;  llesidcnec;  Distribution  of  property; 
Partition  ;  Gift ;  Maintenance ;  Assent ;  Guardian. 

Motiikk-in-La.w. — iH  guardian  of  daughter-in-law 134 

-,  heir  to  daughter-in-law 225,  229,  526 

Motiikr'k  Fathrr's  Brotiikr*8  Grandson. — is  heir  according  to 

Bengal  law 2035 

M(>THKR*8  (Maternal)  Aunt*s  Sons 55,  90O 

MoTiiKu*s  (Maternal)  Unclk*h  Sonh 55,  20O 

Mother's  (Paternal)  Aunt's  Sons 55,  200 

MiMiLvi  IIakka 161 

MuR.vLi 154,  211,  228,  233o 

N.\i(;ama    2>4 

NiiRs 435« 

N A isiiTii  1 K A. — See  Brahnmchuri. 

NiNAK   S\iiis. — are  Sildrus  and  their  heirs 266 

Natua-Marriage     182a 

NiKCK.  —  See  Brother's  dauglitiT  ;  Sister's  daughter. 

Nei'HEW. — not  excluded  by  brothers  iu  uudivided  family    43 

'$  represent  their  father,  when  he  dies  after  inheritance 

o{>eiis   xxxvii,  61-5.'i,  ^lOc,  394 

succession  of ,  xxxvii,      5:.»,  77,  S;i,  103,  143, 151, 165-167, 

17U  1st.,  226,  2:^6,404,  551 
surcessioii  of  sous  of  brothers  of  half-blood  ...53,  1<)5,  167a,  171,  2M 

sueecssiuu  of  adopted  suus  of  brothers 84 

s  take  /w?r  r.ipita 167,  169 

take  per  sfirpts  iuvordiiig  to  the  Siibodhiui    169 

a exeludes  diUi^hter-m-luw  or(lcri-a:)cd   167,  196 

»    — rxrlialrs  ^istcr  in-liiw    1^7 

u cikeiudea  l>idu^^  ui  decaucdiu  luuled  fumilv 167a 


INnf-X.J  OITTCASTES.  603 

Xei'iiew. — illi'^itimfcti'  son  of  brother  msy  lucocei)  bjr  cmtom  16? 

- — ■ accept  gift* 170 

svi('oi.'''»ion  of  - — •  to  married  female    249,  494 

Mirci.'i'sion  of  sons  of  half- brothers,  to  married  female £49, 2.50 

■iiuiiilenniire  anarded  to  illegitimate  son  of  brother    375 

See  Ki'|iri.'«entntion  ;  Alienation  ;  Re-union. 

.Nkiimw's  Dal'uiitkr.— is  no  heir  according  to  Bengal  Law   208 

Nii.AKANTHA.-AiilhoroftheVjav.  May 7 

bia  t)]<iiiiun<i,  and  doctrines     8 

his  |>an-ntn|;e  and  dvicent 8 

hi.>  diite  and  hfe   8 

XmuiniTy*  2fi8 

N>its  WAsiNDiii'.— iH  no  aiilliorily  in  Western  India I 

iiM  ivi-iirhi  UHnntbimly  2 

written  bv  Kninnlftkara    II 

«U»t  —  treats  of II 

Ni-iiiin  9ns.—Spf  Son. 

NiiMis.M'iiis. — Siieeewion  to  a  RAj  f^vcmedhy nl 

i>r  a  «im«or  to  a  Guru 255 

.V,   Mohnnt  :  ItAj :  Oiini ;  Knliiehilra. 

N.M-riMTlVK    WII.L.-.S>f  Will.. 

Ni  h'li.M.  I. ri'T,— constitutes  ai'imrate  property    70.3.11,  4H 

.l:iii^-lileriaiiidi' of  their  mother..... ilii,  42.1,  511,  MG 

.  di^liiijEHlsliia  from  Sulka    42!),   UiO 

Oiii.niATnis.— mm'*   to   pay   his  father's  debts  de|iends  od 

tinture  of  ik-lil<.  not  on  Dutiirc  of  projwrtv  inherited 44 

iMiht «.  imliii«d)le " 334 

tu  maintain   Hiiliiiiti,  notH'ithitaniling  an   agrecmeot 

f..r  i.nrlitM.n    343 

■ — of   Kiippiirl   may   be  avoided  by  not   taking  share  of 

.l...inaliri.d  |wrHon 344 

.V"'  \binlrnniKT. 


-h!i.-ii  iiidivj.ible.  and  when  not  :H4.  :t3fi 

[■l..|.t  by  tho«- havinji  them    .■iB9.;«*6 

»lh   "orn   by  women  should  not  be  divided  while  their 
ill-  iire  ulire 6SJ 

ii\ii>iAM.— daiightcr-in-lait,  preferred  to  daughicr'a 

ixiviii 

-.i;s<iunbiii-<l  from  iuheriting  ...  '»,  871.  274,  284>.  883, 

&4;.  549.  ,ua 


604  OWNERSHIP.  InofBL 

0UTCA8TRS.-— childrf  n  of born  after  lou  of  caate  are  dwqnaliMI 

from  inheriting 70,  Vh  274,650 

s*  children  must  be  maintained S7l,  549,  6i50 

but  not  according  to  Baudhayana    538 

who  are and  their  children —•..     71 

expulsion  from  caste  does  not  direit  a  right  already  vcaied S82 

ex])ulnon  from  caste   is  no  disqualification  to  inherk  wider 

Act  XXI.  of  1S50 282,  aB» 

by  loss  of  caste  a  ^iduw  does  not  lose  right  to  maintenaiicc 3^0 

are  excluded  from  partition .••.•- 590 

See  Maintenance. 

Owners  HI  p. — suns  have in  inherited  and  self- acquired  property 

of  father, 37S 

of  father  and  sou  in  ancestral  proi>erty  is  equal,  95,  115, 

278,  330, 3a3a»  384,  a76,  550 
See  Property  under  all  its  sub-drv'isions. 

pAiBiCHA.  Maiiria(;e  224,  226,  5515 

Pallu. — a  word  for  Slridhuu  in  (jujaruth. — See  Striilhan. 

Parades!    105,  164,246,279,380 

Paraphernalia 511 

PiK\sAVA  Son. — Sec  Sou. 

Parents. — ])rcfi'rre(l   to   others,  except  sons  in  re-united  family, 

according  tu  Vyav.  May 62 

sucessiou  of to  d»u<!:htcr*s  Stridhan 09,  234,  226,  484a.  554 

succossiou  of to  sous  • |.  77,  158,  168,238 

See  Father ;  Mother. 

Parents'  Sai'ini)A8. 

succession  of to  Stridhftu  ...  hV,  224.  226,  247,  249,  484fl,  623 

Parihh vsiiiKA  StrIuiian 65,225,4(68-48] 

Par]  1  Caste 158 

Partial  Partition. — Sic  Partition. 

Partie.s  to  Pariition.— in  suit  for  partition  all  co|iarceDcrs  to  be 

niiulc  parties  321 

Partition,  defined 2S7 

aeeonlin^-  to  (*ivil  Law,  Preiich  Law,  Dayahhajfa 237* 

iteeui'diii^  to  Narada    553 

the  Mitaksharu's  ruU'.  is  defective  287* 

—  occasions  spiritual  benefit  to  ancestors ft38 

clai'sified 


cvidemeof ,  103,  2^8,411-118 

^ijiusof ,  193,311.412,418 

tiiik-s  of'separiiti«>n.  eiuiuurat(«l    I?v7.  •^•GG,  373,  402,  55S 

-    -    —  depends  upon  iVee  eon>t  nt  ol'  eopal'eeueib 30| 

UMi\  be  eilutcil  t)\  mental  dvcKualiou    4(>5,  418 


HKX.]  PARTITION.  G05 

.uiiTiox.— tlioii(rh  not  l)j'  mitM  ami  boumb  is  effectual 3011 

hoin-ir.ot.,1    297 

iiiny  l»-  clBiint-a  by  some  or  all  co|mrc(.-aun,S9T,30&,  3G3,  366 

-— by  sous,  but  not  without  TefuTcnce  to  father  it 

liiiii^ 365,  360.  534.  &39 

111  Sims,  ^miiilKiins.  grrat-{>rBii(litou»,  in  fnthcr's  wlf-arquisitiuD*, 

iitiair  iirtuiu  circuiustaucei  SIH.  3G4,  36\  373,  383,  BM 

Iiy  nuiihcw  B^^iimt  bis  unctvi  iu  rui|M.xt  of  property  he- 

([iK'ntlied    by   umturiiBl  gmndfntlier  to  hii  |{raudion«  {i.e.  the 

iiiidra  Hua  the  ui'i.htw'»  fsthtr)    294 

piHtatioM 200, 30G.  394 

ruiitiiiUL-s   through  four    gi'uerDtions  uf  jicnoiu   jircKUt   and 

M^Tvu  uf  abiL'iiU-ea 3'Jia 

■ iniiy  bt  eliiiinod  by  execution-crLilitur  >i  afcaiiul  the 

share  of  hi.  juagimnt-dcbtor 2S9.  297,  2WI.  3<>0,  359 

ciiiiuot  be  deuiauaed  by  ftiiialea  :  uiuthcni.  aiitura.  &c.,  92, 

124.  3nC,  392,  4u7,  492 
— —  iii;iy  Ih'  riaiineil  by  n  idow  iu  a  united  family  in  Bengal...  .'(I'6 

ciiiiiiot  be  presented  by  erediloni  or  uortKagce*    306 

1,Y  nliaince  uf  n'rtniu  cu|iarecaer* 30o,  IJW 

of  dn  i'Iliii).'-h<iuKe  may  be  churned  aua  euforced  subject  to 

Hi.i.>H"«ri;:bt  of  nwileuce 335,  S!« 

to  1k'  arrtnvd  iiiilil  deliven'  of  (ireiniaut  widow*  ...  366,  110 

air..'t.oi>  upiin.!  imnii'aintc  iu  futher'.  will  wu  held  rc- 

IMi-ii.Mii  i,>  Minaa  l.n«-  302 

,n;,j  1,^.  ,i,ia|  ur  I'lirlinI 3U 

rum!,  ■\f.i.t  ill  ciisin  of  fraud  or  initiate    .'119 

.*  l..L.ii,d  to  aeinauauia  aud  liii  .lure    »»,  360 

—  iiia>  III'  i;iiuT!il,  nl  di'njre  of  father,  belneeu  Uia  *ou*, 

III  t.-iH'i-t  u(  bii  ^,'l^  aniiiired  |iru|HTty    301,  550 

,  ii[i:.l I:.  )Mt  eudinvd  iu  Court! 2;»9..tl3,  M),W7 

ma>  take  place  by  coii»eut 407 

—  u»  li.  |mn  iliH'1  iijl  alfeet  residue 311.  399 

ii-lil.  ami  .liitie>  iis  to  i>iiai>iili'<l  r<->iaue  n'mniii  iin>llcre<l...:)I7,  31!f 
oreourt-yariLreHcrveilforriiuiiuoiieiijiiyment.  n-ruied,305,aCI) 

i.lij.rii.r    til  rt-rtain  moat    of Diuit    »bow    ■     uuttv  nui- 

^.iiKliI  lia-lboa   .■196 

«ni.ll.«vdMl.«aiuUtlH.UtMidc   3I9C 

iiiu.|u..l lK-lnet-uHM»itFanrelbible    :Ui7 

' ndl  uut  be  disturiied  uuleu  it  i*  uw  giuu 37M 


606  PAETNEB  IX  BUSINESS.  [iNDET. 


Partition. — does  not  finally  close  claims  of  father  and  soiuon 

other    , 

tlicy  revive  in  case  of  absolute  indigence , 

of  property  by  sale  is  resorted  to  when  all  other  modea  are 

impracticable  or  inconvenient    - 336,  359,  397 

equitably  adjusted  by  agreement 359 

may  be  effected  by  enjoyment  of  property  or  prooeedt 

thereof  by  rotation 350,  395,396 

rules  of  equity  should  be  consulted  in  deciding  a  suit  for— *-,...  398 

is  regulated  by  nature  of  property  as  divisible  or  indivisible  338 

immediate  payment  of  his  share  of  debts  cannot  be  cbumed  by 

any  coparcener  .-. 306 

discharge  of  common  debts  is  not  condition  precedent  to...  361,  368 
—^between  the  head  of  a  family  and  his  first  three  descendants, 

352,361-383 

of  ancestral  property 321-327,  361-372 

of  self-acquired  property   329-331,  372-382 

a  mother*s  share  on xlii,  332,  383 

between  other  coparceners 355,  383-395 

between  brothers 356,  383-390 

between  mother  and  son    355,  391-393 

between  remoter  relations 355,  393-395 

manner  and  le;z:nhty  of 395-110 

of  indivisible  propeity    350,  305,  393 

«         of  property  discovered  after  -^— 39^^01 

li<^dity  of 401-40; 

])artial  division -. 407—410 

fe'  Evidence  of  Partition  ;  Si«rns  of  Separation  ;  Distribution 
of  Property ;  Modes  of  Distribution  ;  Bcsidue  undivided ; 
Uepurtition;  Kxeliision  from  Partition. 

Pautnku  in  U  us  I  xkss. — succession  of to  a  merchant,  57, 58, 60, 138 

See  Merchant ;  Kinp;. 
Pautxkusiih*. — into  which  a  coparcenary  was  converted  by  agree- 
ment      313 

PisiiiNi>As 251 

Jains  are oq3 


St:f  Jams — 
Pastluk  <.kolni).— is  indivisible  334 

may  be  used  by  uH  parceners  ,  359 

Patkrnal  AiNT. — .SVr  Aunt  Paternal. 
Patkknal  AiNr's  Son.— .S'l-^  Atint%  (paternal)  son. 
Patkunal  (JKANi)  Aunt.  -Srt-  Ciraml  Aunt  I*aternal. 
Patkknai,  TNchu's  HxriaiTKirs  Son.— ^Vc  Uuelc's  Daughter** 
PviiLKi  Vatan.  -5tt  Vatuu. 


rNniix.] 


,TITA 35o 

»!int  HCtions  mnkc  s  man 266 

t-Maiihugk. — See  I'ut-wiru  ;  Rc-marnBge. 

.T\i.— .Sw  Wifc. 

,r.Ni-iiiii<iA 38,  C2,  SSfi,  «S,  640 

custimi  of U  troccnblu  to  the  conacxion  thruugli  mother  ...  435 

tit'e  l)i»Cril)iitiun  of  Property. 

,T,<..^    1'<.TK»TA3 M7 

iKiMoNv.— iS'rpl'ruiK'rfy  unilcrallitsheatU;  Gaius  of  Science  && 

II  >iiniKii<i  264 

r-«ivK 4a,  109,  no,  139,  142,3(9 

in  eiititli'il  to  mBintuDBnce 9S 

riijilt  of  son  l>v 103,  379,  380 

-vn^  rcjtflr.k-.l  as  concubine  Uforc  A«  .\V.  of  1856  ...   US,  J79 

111!  ilisiiiioliuii  lictH'ci'n  IVit  ami  Lngna-wifc,  by  catte  cuttom     ...   140 
Human    who   linviiig  iirst  huiband  alive  cntcn  into  a  Pat  mar- 

riii^'i-  '\^  lint  i'lU-wifi:  but  an  ailuUercM  anil  concubine  141 

1  NAiiiiiiAVA  Son   113,  293,  5.f6 

,su  C..iik.tiikIm.ias 283 

,1<M,N«  AllllL^TKl.  T.>    VlfK.— S«  Vicc. 
H^.INS    1.M.U.VI.1MKI)    rUOM    INIIERtTANCB.  »1,    35,70,71,104, 

li:i,  ;.'7l.:^73,  275-S7f<.  ;«t7,  317,  3J3c,  .■fgO,  Ml,  6-W,  549,  S65,  656 

arc  dititUil  to  maintenance  271.  274,  343,  650,  656 

nix'H  nii.l  uidous  of arc  cnlitlc<l  to  niaintcnance 2/4,    343 

ili-'[iiiililii.'il  sonaof arc  cntitU-il  to  maintenance   343 

•l;iii;;|]t<'ra  of  —  an;  entitled  tu  maintenance   .343 

—may  uinrry  iji 

,,,11-  ,.f ,  inlierit L'71?,  -Mli,  3P9,  3'JO,  543,  560.  5«i 

Mini  (if lioru  or  In-gotten   after  iulieritance  opened  arc 

t\iUiilt,l  nrroritin);  to  Helical  law.... 272,  L75 

»ilii|it<'d  sDiiH  of '  are  excluded  from  inbcrilancc 272 

iiiil.ms  of iniiy  not  ado|it _ 274 

;i  •iK'iiililiriri'K  *Dn.  i>  cxriudcd  from  inheritanre    ri;il 

l.rii.riiiirliii>tity.li->qiinliriL-»a  widow  toinbcrit,  49.  145,  160,280,284 
.Vr  IliMiiiHlilL-alioni. 
u  Srmi'Ks  —.V"  )tr|irt»'ntatioD. 

.l,oi-liiiri' dniifjlilcre  take fi8,fi24 

iMAMiiiiMii 31C,  3fiO,;»:.,  412 

.,<  -  A.  is.-iir.  >ii.li^i.ible    397 

i.i.iinm.h;.— T\iiiine»  of by  wiilow  do  not  juitify   alienation 

111'  liutbaiid'*  (iruiirrty    466 

.iniiliiw   iMiiiiiit  claiu)   expciuca   of  — ^  from  ber   huibaiid'a 

•.|i,>i.il.il  brutbiT , ill 

...loMi  -.v„  En^my  of  father. 


608  PLACE   OF  WORSHIP.  [iVDEX. 

Place  of  Worshii*  and  Sacrifice. —  is  indivisible  and  nav  be 

enjoyed  by  co-sharers  by  turns xxxiz,  359»  385,  7196 

Possession. — Separate of  shares  is  not  conclnsivc  of  |iaitition..  311 

long may  bar  suit  for  partition  315,  316 

• —  prevails  where  titles  conflict 3l6a 

when raises  prescription  317 

separate by  a  co-parcencr  with  assent  of  othen  u  not  dis- 
turbed at  partition 355,  356 

Posthumous  Son. — S?e  Son  |>osthumous. 

pRABiiu  Caste    227 

PkIjIi'atya  Marriage    221,  224,  226.  522,  55U 

Prkceptor.— succession  of 5f^  H)6,  2()6,  209,  252,  530,  634.  547 

succession  of to  a  Naislithika  Brahmachar! 63,  209 

succession  of  — ^  to  a  Wiunprastha  557 

pRE-KMi'TioN. — ISec  Widow. 

Pregnancy. — partition  to  be  deferred  until   delivery  of  pregnant 

widows ...366.  410 

PuKPARKU  I'ooi). — indivi.sil)Ie  396,543 

Prkscrii'tiun. — Hindu  LawDookson 57 

gives  no  title  acconliiii?  to  Mit 106 

law  of reco«^nise(l  in  Bombay 316a,  317,  JW4 

wlk'ii  title  by is  acquired  317,  oI9 

6V/?  Acts  of  Goveruuient  of  hulia;  Statute  of  Limitation. 

Prksknt  ruoM  a  fuiknd 76,331 

Pki£>u.m  I'TioN. —  llimlil  family  is  ])resnnmbly  joint  in  food,    wonbip, 

andi'stiitc 301,322,327 

convtyauccs  in  a  s>in^'le  uiunc  and  prolonged  separate  enjoyment 

raise  a of  separate  acquisition 331a 

debts  incurred  by  a  managing  member  are  presumed  to  be  on 

account  of  the  family     341 

when  driitli  is  presumcl  in  the  case  of  ])ersons  not  heard  of  for 

several  years ^ SOjc 

■ of  death  m  case  of  administration  and  of  alienation  by 

widow xl 

See  Manager  ;  Separation ;  Kvidence  of  Partition. 
Primo(.i:mturk. — the  rule  of—  considered,  4."»,  336,  385,531, 

034, 539, 546,  557 
Sep  Pro]>rrty  Impartil)h'. 
pRiNcii'M.n  Y. — siKTission    to govcmcd  by  nde  of  primoge- 
niture, or  e\rlu'>ii>ii  ot   tViuales.  or  >eU-ction  by  ruler,  &e 336 

PuiMii'i.i.s    -[jiniiiil.  oi    Law. — prevail,    in   absence   of  authori- 
ties     3W 

pMiii>ArrA AiiB 

--  kind  uf  Stiidhan    KHi.  i.«J.\  423,  4^5.  4l'6,  554 


INDEX.]  PEOPEETY  INDIVISIBLE.  609 

PiilTiDATTA.— ilcfioed 499  ■ 

a  woman  may  alientitc  ^^  freely 45^ 

exccptiDf;  iiumoveableB 465 

loni  and  ilnughtere  take  equally 63,  2266,  468,  607 

Pmivv.— ii  inilivUtblc  3117 

PnoMTA.— &e  lU'iiti  and  Proflti. 

Pkoibhtv  a  scKHTBii..— described  322,  327.  329,  3314 

bceomei  aucL  ai    aoon   tM  it   deralvu   undiipoaed  of 

on  dcsccmlantti  322 

co-cxti'naivc  with  objcclaof  UDobitracted  inhcriuncc...  323 

after  partition  rctaiot  iU  character  between 

tbi'  parcener  and  his  aoii* 385 

liilhi'r   Qud  soa  have  equal  ownenhip  in 9S.  115, 

878,  384,  330,  333«.  364,  306,  376,  550 

dcicendt  in  direct  male  lioe  with  lU  accre- 

tiuiii 322 

■ include*  property  mortftagcd,  but  not  re- 
covered   310 

aniuireil  by  UK  of  patrimony  is  }oint SS".',  339 

SL'lf- acquired  property  when  mixed  Kith  aneeitnl  jmtperty  be 

eomea ...' 3Ka 

PiiDi'KKTV  DivKinLE. — it  dialributed  iiiiTiMte  ■monftat  aharera  ...  352 
l.'niiit  uftnnd  in  charity,  if  not  forparticwlfpurpoae,  is'  —        ■..'Ift.'i 

U-mpli'  allowincct   arc  liereditary  and ,  aubjeet   to  apcrial 

m.lonui   3:18,  350 

raiii]Hiiind  ii umler  ordinary  ciicumalancca     388 

I'miinKTV  iMMovtuBi.*.— whatia 353d 

may  iitrludc  property  purchaaed  with  capi- 
tal or  iirufiln  ufancctlral  moveable  property  322 

Phoi'Kuiv    iMi'ARTinLB. — JDcludei  a  peoaion    commuted    for  t 

n-«iin.d  S«r»iijilm 292 

»'iiii>rity  by  birth  K"'^  iu|>eriority  of  title  to  —  45 

a  \*iiluii  pro)H-rty.  found  to  be  impartible  (MOrtUnff  to  family 
ni'-tuni,  «•>  hckl  not  to  have  become  partible  by  ceaaation  of 
iillirial  funetioua 338 

.>>>e  Pr.i)H-rty   IndiTiaiblc;  KuUcbilTa;  Vatan. 
PK..I-KHTV  iM>[viainL»,— deacribe.1 331 

enumerated  334.  3.'i9,  397.  543 

— M  to  be  diapotcd    of  aa  to    aecuTc    majii- 

iniim  of  idTanUgu  to  all  eo-pareenera 359 

• may    be  aoM   and  proeevala  diatribuled   or 

i-i[iiitablv  adjuated  by  aftreement  336, 3fi9,  .HOT 

l,p,|ly^ .deaeribed  336 

77 


610  PROPEBTT  SELF-AOQUIBED.  QlNDEX. 


Property  iNDivi8iBLB.^H>niameDtB    usually  worn   bj    woi 

should  Dot  be  divided  while  their  husbands  are  alive    558 

naturally  — >  how  disposed  of 395-39B 

why  land  and  dwelling  house  were  considered  to  be  indhririble » 

334,  335. 359 
See  Place  of  Worship  and  Sacrifice ;  Ornaments  ;  Idols. 

Property  self- acquired. — defined 76,  329,  330,  331,  334,  414 

includes :  —property  inherited  from  females,    bro- 
thers, collaterals,  or  great-great-grandfatber. eL  82%  330 

nuptial  gifts    414 

ancestral  property  rccoTered  by  father 397.  S90,  365 

present  from  friends  414 

grant  of  village 330 

property  recovered  from  stranger  holding    adversely  to 

family  of  acquirer  328 

the  acquirer  has  abs«ilute  ix>vfer  of  disposal  over  '— ^ 192 

unequal  distribution  of  u  admissible,  though  opposed 

to  commentaries 376 

may  be  willed  away  in  favor  of  wife  to  the  ezclnsion 

of  sons 400 

when  son,  grandson    or     great-grandson    can   demand  share 

in 298.364,365.  373 

Sec  Partition  ;  Will  ;  Alienation ;  Succession. 
Pkoi'ERTY  separate. — includes: — property  sold, which  a  oo-par- 

ccncr  repurchases  out  of  his  own  means •••  328 

property,  which  a  coparcener  recovers  without  use  of  patri- 
mony and  with  consent  of  others   329 

savings    and    accumulations  by  junior  members   out    of 

their  allotments  in  a  ZamincUlri  74,  339 

gains  of  science  without  aid  of  patrimony   331 

a  reward  fur  extraonlinary  achievement • 3315 

gains  of  vulour  without  aid  of  patrimony 331 

gains  of  chance   831 

'»ourrc  of  fund  employed   determines  if  property  is  separate  or 

othtTwise    334 

pn>|>i'rty    nncestral   is    treated    as  -~— i— ^^  as  against 

M.'pamtt'(l  members 335 

indepeniK'nt  self-scquisitions  arc  the  acquirer's  ...3925 

Set'  Partition  ;  Will. 

Pi  I'll..— succtssiun  of ^i*J,77,  196,206,530,534,  547 

to  a  Winaprastha £51 

t<»  H  SamnaM    63,  166,  209 


may  use   iuhiritcd    proiurty  for   the  spirittul  benefit  of 

dcitR!>cd 530 


IN1>RX.]        *  RKflULATIONS.  Oil 

I'lNAHHiif    112,  2!>36 

,  dclliiwi  ^iG,  MH 

sn„„f — 113,20.1,  5:h; 

I'riii.'iiASRu. — at  Court  vale  can  eDforc«  pRrtitiun Z'JJ 

without    |K>iwision  from  coparcener  take*  ■•  tcnaut  in 

rumlnon  321 

maj'  But:  fur  (iBrtition  to  have  teparatc  poi*eHion 321, 

311,  359,  3fi!t 

may  build  wall  aa  part  in  liii  )>o(aeuioii   36G 

linljilil)-  ii( from  »on  or  heir  for  dcbti  of  IeuI  owner 41 

uf  ]>nrt  of  ouciutt:  (ubject  to  charge   takes  it  lubject 

toulioluiL-bt 3tf2 

liuliihty  of for  wiiloH't  maintenance    45 

piirplinnc  from  niiluw  it  gooil,  if  bond  fidt 12.'1 

— — -  fruni  willow  i«  not  buund  to  ili:  toapplication  of  purcliaic- 

moncy  123 

rii|Nim'iit'r'i  ri^jlit  to  u»c  Bell  or  tank  i«  taleable  or  traoafer- 

u1.li-  at  suit  of .fii? 

I'l  jKiMiTA  — S-r  Kite*  anil  Uercmoniet.  • 

||,  ,H^,— *.f  Soil. 

i'l  I  KA-HM  tc>A. — Ste  nistriliutioD  of  Property;  Son. 

i'l  M<i«i  i-i-TKA.— .U-tincii S35,&11,  64r..  GJl".  6^4 

not  rtcoiiiiiieil  in  tlie  prwctit  a|^  IW 

IUj.  v.v.\\.  a>»  FKTiTioua.— tlcscriWl    XM 

niiiTi'-iKion  to ruKcmljlel  generally  lliat  to  priiiel|)nlily '^'^^ 

ni;iy  roiiiiit  of  |>ni|ieily  jrartiblu  bdiI   iropaKible,  each  fol- 

Umm-'  It*  own  line  uf  deiccitt  337 

nil  ilU-;>i[im:iii!  Koii  iloei  not  (uccecil  to  a i.\ 

S.r  Kiilarbara;   IVincipalitjr. 

ii.ji'i  T  ('amtb 110,  \m 

HiK>iiAsA  MtXHiAciK    224,  use.  S.'Uft 

atiH  Kubiota  amung  wveral  uociriliied  tribn  uf  Imlia 4:t2 


I'irii'M'ToN. — uf  a  leanG  by  widow x»vii 

..m.mhi  233« 

-Ai-i'KAKAM-K, — >Vrr  AbwnM;  AbiCDtee. 

\sci\M(LK  iKui-iuv. — &r*  Manager;   Craditui  {   Alienation  liy 

Widiiw. 

Asov  Of  Law.— »bcn  coMulled   3(N,3UG,  3i:i.  331,  .ir^l,  408 

.^i  LATJoN-i  — No,  Sof  lft»7 10G.31Co.3l7,  ;tM 

•No.  Hi  of  1327 7»,*>e,  HW 


604  OWKEESIEIP.  [lNI»X. 

OuTCASTES. — cliildrf  n  of boraafter  bss  of  caste  are  diaqiimlified 

from  inheriting 70,  271,  274,  S^iO 

s*  ehililrcu  must  hv  imiintftiiied 271f  51S^,  d56 

but  not  according  to  Uiuidhuyana    53S 

Yiho  are and  their  chihlren 71 

expulsion  from  caste  does  not  divest  a  right  alrea4ly  fested S82 

expulsion  from   caste  is  uo  disqiialificatiou  to  iaherk  nuder 

Act  XXI.  of  isr>0 282,  2!>d 

by  loss  of  caste  a  ^idow  does  not  lose  right  to  maintenance 3540 

are  excluded  from  partition 530 

See  Maintenance. 

OwNKRsni  i». — sons  have in  inherited  and  self- acquired  propert}' 

of  fatluT, 376 

of  father  and  sou  in  ancestral  projK»rty  is  eqiiaU  05,  113, 

278,  3lU),  3;33a,  364,  37G,  550 
Sec  ProjK'rty  under  all  its  siulj-di>'ision3, 

pAii^'iciiA  Makkiahv:  224,  226,  5516 

Pallu. — a  word  for  Stridhan  iu  (iujanlth.— jSfc  Stridban. 

Pauadem    1U5,  1C4,  2^6,  279, 3S0 

Paraphernalia 511 

Pau\sav\  Son. — .SV.-?  Son. 

Parents. — j)referred   to   otht-rs,  except   sons  in  re-united  family, 

according  to  Vyav.  May G2 

suces.'siou  of to  diiuirhtcr's  Stridhan ()9,  224.  22ri,  494fl,  5r»4 

xueecssion  of to  sous ,.  77,  158,  108,  236 

Sec  Father ;  Mother. 

Parents'  Sai'INI)AS. 

succession  of to  Stridhan  ...  HO,  224,  226,  247,  240,  484a,  523 

PiRiitirvsiiiKA  SruiuiiAN 6 J,  225,  168-481 

P.xhIi  Caste 159 

Par'iial  Paktition. — S(('  Partition. 

Parties  to  Pauh  rioN.     iu  suit  for  partition  nil  co|rarrvuen  to  be 

uiado  partirs  321 

Partition,  dt  tiucd 2S7 

acconliii;;  to  Civil  Law,  Pivnch  Law,  L)a\ahhri;;a 2S7a 

areuriliii:r  to  Nanula    553 

the  MilakNliai-ri's  inle  i>  drfective  287' 

oc('.iM(Mi>  spiritual  bciiclit  to  ancestors 539 

cla>sirud 288 

exi.Kuceof 103,  2 J*S.  411^19 

M-Msof 1I>3,  311.412,  416 

tiuu>  of  M  iMiiititiii.  rnnnuratid    *J!'7.  :*CG,  .*<73,  402,   553 

depiihU  upon  till  (-.>nM  rit  ot  (-npiiU'cnei'd 3I)| 

Uki\  be  etUeletl  li\  uKUtal  d*.cLr.aiou    405,  418 


INDEX.]  PARTITION.  605 

Paktition. — tlinii)!h  not  by  mi'tes  ami  bounds  is  cffeetuul 30V 

Iioiv  iffi-cUii    297 

mny  he  rlaiiiiiMl  h\  some  or  all  co|iarCL'ut!n,S<IT,  305,  3G3.  360 

by  iiDus,  liiit  not  witbout  refvreiice  to  father  if 

liviiiK 3Ga,  3fi6.  534,  539 

by  sinis,  gran il sons,  ^reat-gmnilsons,  in  father's  itlf-acquisitioni, 

niiilir  i-irtain  eireu  in  Malices  SUS,  304,  35:.,  373,  383,  S50 

by  nejiliew  njrainst  his  iinvki  in  rt'»iH:Pt  of  {iropcrly  bc- 

ijiicatlieil    by   inaterusl  gmiidfatlicr  to  his  (;raniUon«  [i.e.  the 

iinili's  ami  the  uqih en's  father)    294 

Tiffht  to is  not  tost  by  its  uon -exercise  during  six  or  seven 

Kiui'nilions 230,30(5,  394 

FOiiiiiiui's    through  four    gentralions   of  (icrsuns   jiKKut   and 

svTen  uf  abicntucs 394n 

mny  lie  rlBiinuil  by  e\ccutioii-creilitur  as  aj^ninst  the 

olinre  of  hii  jii.lj-muiit-.lcbtor 2S9.  237,  280,  3IK),  359 

L'liiiiiot  \k  ilcmuuikil  by  females  ;  mothors,  sisters,  &c.,  92, 

124,  300,  392,  4U7,  492 
— —  in;i>  In'  claimi'i!  by  iviii()w  iu  n  nuited  family  in  Gengal...  .'i"6 

ciiiiimt  bi'  iiri-vciitcil  by  creditors  or  uiortpigces    !!Ofi 

by  nbaince  of  nrlsiu  cu|mrreuen 30-1,  ;*81 

of  (Irtilliiif-'-hcniaemav  be ctaimed and  enforced  subject  to 

«i>l,.ir,  n-Ut  of  residence Si'l,  3iU 

to  bi-  di-rirnd  iiiilil  delivery  of  prcjinnnt  wiiluwa  ...  'M6,  410 

d.r,(-tl.mn-uiii-.t   imuKdiiiU-  iu  futhei's  nill  was  bchl  re- 

I'li^iiiiin  1..  Hiii.l.l  Liiw 302 

.  iii:<y  bu  t.it;il  or  gmrtinl 3U 

tiiiiil.  iMijit  iu  ciiBis  of  fraud  or  mistake    319 

i,  l„,„t,-d  to  d.'tii;mdmit  and  bis  »li.irc    31)0,  3(iG 

iii:iv  bi'  iii'iiirul,  at   di-aire  uf  fntbcr.  betucen  bis  sons, 

in  r,.|"rl  i.(  lii>  M'lfu.iiuired  |>r..|..rty   301.  iW 

,,>,,,:,1  IS  not  .■iif..ri.'cil  iiiCourti 2;t9.;(lf'.  UGfl,  ll>; 

iiin>  tukc  |.U,ri- by  consfiit 4<>7 

—  I,- t.i  |i!irl  d.H»  n  It  ailirt  residue 311.  399 

|.r.,i.vrtv.id.j,rUdlornm>rMu.i  .'ii; 

iii^b).  :ii.d~  diiiir-  a>  to  iiiidiudid  rv.idu.-  r^muin  .insltert-il...:nT,  :il9 

„f,uiirl-vi.rd.ri«rv.dfor.-..u.i enjoyment,  refused, 3<):.,30ti 

d.iriioviii:.!  to  >liarer..  relu.oi     -.VJ.'. 

.,  111.  1.1  N..lb..ll   3% 

B,,,u„«td  in,  Mill  nut  be  Kl  toi.le 31ile 

IIIKI1I...1  -    —  U'tHei-u  suiii  is  raiirelb.ble    .'fi7 

ndl  uul  be  itisturKd  uidess  ilis  luo  ftuM 371'*' 


600  PARTNER  IN  BUSINESS.  [iNDEX. 

Partition. — does  nut  fiiinllv  close  claims  of  father  and  sons  on  eftch 

other    8(3 

they  revive  in  cose  of  absohite  indigence 363 

of  property  by  sale  is  resorted  to  when  all  other  modes  are 

impracticable  or  inconvenient    , 336,  359,  397 

equitably  adjusted  by  agreement , 359 

may   be  effected  by  enjoyment  of  projHJrty  or  proceeds 

thereof  by  rotation 359,  395.396 

rules  of  equity  should  be  consulted  in  deciding  a  suit  for ,...  398 

is  regulated  by  nature  of  property  as  divisible  or  indivisible  352 

immediate  payment  of  his  share  of  debts  cannot  be  claimed  by 

any  coparcener   .- 306 

discharge  of  common  debts  is  not  condition  precedent  to...  361,  368 
between  tlie  head  of  a  family  and  his  iirst  three  desci^ndants, 

352,  :t6l-3?3 

—  of  ancestral  property o21-i^27,  36t-.'^r2 

• of  self-acquired  property    329-3.*il,  o72~iiS2 

a  mother's  share  on xlii,  3S2,  aW 

—  between  other  coparceners 355,  o8.')-395 

between  brothers 355,  3J<J-:Jiiil 

bttween  mother  and  son    355.  391-3*.*3 

■  between  remoter  relations 355,  393-.*i'.»5 

manner  and  legality  of 395-^0 

■ of  indivisible  proptMty    359,  395,  :J9S 

• •  of  property  discovered  after  — 39?— J 01 

ligiility  of 101-407 

])artiHl  division 407— tlO 

A'v'  Kvidence  of  Partition  ;  Signs  of  Separation  ;  Distribution 
of  Property  ;  Modes  of  Distribution  ;  llesidue  undivided  ; 
HepiU'tition  ;   I'Aclusion  from  Partition. 

Pmm'Nkk  in  Ik  siNKss. — succession  of to  a  merchant, 57,  58,60,  l.'iS 

t>('f  Merchant  ;   King. 
Pautnkiisiiii».  — into  uhleh  a  coparcenary  was  converted  by  ft{:prvo<- 

nuiit    .113 

I*\SH\\:..VS *2bA 

Jains  are 2Cj 

Str  Jams — 
Pastikk  (.KuiNi). — is  indivisible  354 

—  —  nia\  be  usvd  by  all  parcriKTs  359 

PxiKitNAi.  Ajni.  -.V'7-  Aunt  Piittrnal. 

Pai  i:kn  \\.  Ar.sr's  .Sdn    -S-r  \\\i\\\  (paternal)  son. 

Pm'kunai.  (iKAM)  Aim.  -  .V«.  Grand  Aunt  Paternal. 

Pai'i  KNAi.  Incll's  D  \!(;ii  tkuN  :Son.— i^te  Uncle's  Daughter's  son. 

PvjiLKi  Vata.v.  -i.'ct  Vatuu. 


rNDKX.]  riTBIDVIT,  607 

Patita «...  d5a 

what  actions  make  a  man 266 

P'vt-Makriage. — See  Pab-wifc  ;  Re-marriage. 
V\'vs\.—See  Wife. 

pATNl-Hiiir.A     38,  G2,  38f),  435,  640 

custom  of is  traceable  to  the  coauexioD  through  mother  ...  435 

iSVe  Distribution  of  Property. 

Patkia  Potkstas 437 

l*A  I  uiMONY. — See  Property  under  all  its  heads;  Gains  of  Science  &c 

PATJ  VDIlIKiKi  2g4 

PvT-wiKK 4y,  109,  no,  139,  142,379 

is  entitled  to  maintenance 92 

ri-htof  son  by ,  102,379,380 

was  reganled  as  ccmcubine  l>efore  Act  XV.  of  1856  ...   139,  379 

no  distinction  between  Put  and  Lagna-wife,  by  caste  custom     ...  140 
woman    who   having  first  husband  alive  enters  into  a  Put  mar- 

riaj^e  is  not  Put-wife  but  an  adulteress  and  concubine  141 

IVmnaiuhiava  Son  113,  293,  5;i6 

l^'INM.   C()1)K,TIIK  InIIIAN 283 

Pkiisons  addictki)  to  vice. — iSVe  Vice. 

PlusONS    DIstilALIHEI)    KKOM    INIIKRITANCE,  xl,    35,70,71,104, 

ll.'i,  l7I,  -72,  27ri-L7H.  :M)7,  317,  3I3c,  .380,  Wl,  6k3,  549,  r.65,  656 

are  entitled  to  maintenance  271,  274,  343,  550,  666 

wives  ami  widows  of are  entitled  to  maintenance 274,    343 

tliscpiabticd  sons  of are  entitled  to  maintenance    343 

tlauj^litirs  of  —  are  entitled  to  maintenance   ,'i43 

may  marry  274 

sons  of.^ ,  inherit 272,  .34,3,  3**^,  3l>0,  543,  560,  55(; 

sons  of born  or   begotten    after    inheritance   o|>eued  arc 

excluded  according  to  Bengal  law 272,  276 

adoptctl  sons  of are  excluded  from  inheritance 272 

widows  of may  not  adopt ^ 274 

a  H|>L'iidthrift's  son,  is  excluded  from  inheritance .'V.31 

prior  unchastity  disqualifies  a  widow  to  inherit,  49,  145,  160,  280,284 
Sff  l)ix(|U]ditications. 
1*1  K  SiiKi'Ks  —  .Sl^r  Kepresentation. 

tlauj/hters'  daughters  take C8,  524 

Ph\i.\viuiiv<;v 316,  d<K),  .'{Q.'s  412 

I'loi  s  A<  IS.— arc  indivisible    397 

I*ii,<.uima(;k. —expenses  of  by  widow  do  not  justify   alienation 

of  hu*)>)aii(rs  pro|H'rty    466 

a  willow    cannot   claim   ex|>eu!»e8    of  ■  from   her   hu»baod*s 

<>cpaiatid  l)rolher , ill 

r  1 1  K 1 1)  \  n ,  —  .S*»  t  Lncuu  of  father. 


608  vhkCE  OF  woHsnip.  [index. 

Placr  of  Worship  and  Sacrifice. —  is  indivisible  and  may  be 

enjoycMl  by  co-sharcrs  bytiiniis xxxix,  359,  285,  396 

Possession. — Sopnrate of  shares  is  not  conclusive  of  partition..  311 

long may  bar  suit  for  partition  315,  316 

—  prevails  whore  titles  conflict 3l6a 

when raises  prescription  317 

separate  ^^  by  a  co-parcener  with  assent  of  others  is  not  dit- 

turbed  at  partition 355,  35G 

Posthumous  Son. — S^e  Sou  lYosthuinous. 

pRAUHU  Caste    237 

PhwIi'atya  Markiaci:    221,  224.  226,  522,  5546 

Prkcei»t()r.— succession  of S!>,  196,  21)6,  209,  252,  530,  534,  547 

succession  of to  a  Nuishtbika  Brahmachuri 63,  2**9 

succession  of to  a  Vuna])rastha  557 

PRE-KMI'TION. — Set'  WidoW. 

pRLG NANCY. — partition  to  be  deferred  nntil  delivery  of  prcg:nant 

widows ...366.  410 

PuKrAUKD  looi). — indivisible  390,543 

pREScRii'TiON. — IlindCi  Law  Books  on 57 

pivos  no  title  acc(U'diuj^  to  Mit 106 

law  of recoirnised  in  r>onibRy 316ff,  317,  1W4 

wIk-m  title  by is  accpiired  317,  iil9 

S''*^  Acts  of  Goverunu-nt  of  India;  Statute  of  Limitation. 

PUKSKNT  FROM    A    KKIEM> 76,  .331 

pKbM  M  I'TioN.—  lliudil  family  is  presumably  joint  in  food,    worship, 

aniltstate 301,322,327 

conveyances  in  a  sin;:Ie  nunie  and  pndon^rd  se|iaratc  enjoyment 

raise  a of  separate  acquisition 33lfl 

debts  incurred  by  a  maiia«:in<;  member  are  presumed  to  be  on 

account  of  tlu*  family     341 

ulien  death  is  presumed  in  the  case  of  persons  not  heard  of  for 

several  years ,  ^ 30."»e 

of  death  m  case  of  aihninistrntion  and  of  alienation  by 

widow  si 

S(e  Muu:i}rrr  :  Srparatitm ;  Kvidi-ncr  of  Partition. 

pRiMOcLMTiKK. — the  ruli'  of considered,  4'>.  336,  385,531, 

534,  539.  546,  557 
See  Proper! \  Impartible- 

PRi.Nrir.M.iTv.-  su<Tisvi(»n    to frovcrned   by  ndc  of  primoge- 

nitiin*.  <»r  r\rl»sii)ii  dI   U  nialos,  or  srlection  by  ruler,  &e 336 

pRiNtii'i.i^     Lrmiial    o^    i.aw. — pie\ail.    in   absence   of  authori- 
ties     318 

Pi.iimAiTA   4;9 

--    i»  a  kii.d  of  .-Miidlian    PH*.  i.'i».-|.  423,  4!/6,  41'G,  554 


INBEX.]  PROPEETy  INDIVISIBLE,  609 

PkItioatta— defined 499  ■ 

a  womiui  may  alieimte freely  45S 

exceptiDg  iu moveables 4b5 

■on«  ami  tUugliUra  take  equally 6&,  2266,  468,  607 

Phivv.— it  indivisible   397 

I'lioi'tTS, — See  Kent*  ami  Profits. 

Pboi'Irtv  Ancbmtkai..— Jescribed  332,  327,  329,  331d 

beeomcs  such  at    sood  a*  it  dcTolvei  undisposed  of 

on  dcaccndants  323 

cu-exlunsivc  with  objects  of  unobstructed  inheritance...  333 

after  partition  retains  its  character  between 

the  iisrecncr  and  his  sons 325 

father   and  son  have  equal  ownership  in 95,115, 

278,  324,  330,  333a,  364,  3C6,  3TC,  550 
'  descend*  in  direct  male  line  with  it*  accre- 
tions   S-22 

includes  property  mortgaged,  but    not    re- 

covired 310 

BCqtiireil  by  u«e  of  patrimony  is  joint  332,  339 

aL'lf-nci|uired  pro|>crty  when  mixed  with  ancestral  property  be- 
comes  322fl 

I'kiu'Kktv  DivigiiiLB.— is  distributed  m  ^eete  amongst  sharers  ...  352 

gmiit  of  land  in  charity,  if  not  for  particular  purpose,  i*—— ,-38ft 

Vaton  is ■ 408 

ti-nipli:  allowances   arc   hereditary  and ,  subject   to  special 

ni.t.mu  S38,  359 

i-oiii]iiiiitid  h iiniler  ordinary  circumsttncei     388 

PllolKKTV  IMMOVKAHl.S— Whatis 363d 

may  include  pcojierty  purchased  with  capi- 
tal or  ]>rufit«  of  ancestral  moveable  property 32S 

I'koi-khtv    iMi'ikHTiOLB.— includes   a   pension    commuted     for   ■ 

r<>iiin.d  SaranjAm 292 

»i-iiiority  by  birib  gives  su|>criority  of  title  to  -~~   45 

H  Vuimi  iirn|H-rty.  fuunil  to  be  impartible  according  to  family 
niMloin,  nas  hckl  not  to  have  become  parti>)lc  by  ceaaation  of 
uflirial  function* 338 

See  Projierty   ludivisiblc;  KuUcb&ra:  Vatan. 
pR..i>KiiTV  lNi>iviaiBL«.— described SJM 

enumerated   XM,  .If*.  397,  543 

so  to   be  disposed    of  as  to    secure    nuuti- 

minn  of  ailvantage  to  all  eo-parccners 339 

may    be   soM   and  prorccds  diatnbuln)   or 

t'ljiiitslily  adjusted  by  ap^^ment  336,  359,  307 

Irpilly ■,  described  336 

77 


610  PROPBETY  SELP-AOQaiRED.  flNDKX. 

Property  indivisible.— ornaments    usually  worn    by    women 

should  not  be  divided  while  their  husbands  are  aliTe    552 

naturally ,  how  dis)K>8ed  of 395-396 

why   land  and  dwelling  house  were  considered  to  be  indiTisible « 

334,  335, 359 
ISee  Place  of  Worship  and  Sacrifice  ;  Ornaments  ;  Idols. 

Property  SELP-Acaui red.— defined  76,  329,  330,  331,  334,  414 

includes :  —property  inherited  from  females,    bro- 
thers, collaterals,  or  great-great-grandfather. xl,  323,  3t'iO 

nuptial  gifts 414 

ancestral  property  recofered  by  father 337*  330,  3(>5 

present  from  friends  414 

grant  of  village 330 

property  recovered  from  stranger  holding    adversely  to 

family  of  acquirer  323 

the  acquirer  has  absolute  i>ower  of  disposal  over  — 192 

unequal   distribution  of  is  admissible,   though   opposed 

to  commentanes 376 

may   be  willed  away  in  favor  of  wife  to  the  exclusion 

of  sons 40f) 

when  son,  grandson    or     great-grandson    can    demand  share 

i" 298,364,365,  373 

»SVr»  I'artition  ;  Will  ;  Alienation ;  Succession. 
I'hoi'EHTY  SEPARATE.— includes  :— property  sold,  which  a  co-pur- 

cenor  repurchases  out  of  his  own  means 328 

projwrty,  which  a  coparcener  recovers  without  use  of  patri- 
mony and  with  consent  of  others   329 

iiiivinjrs    and    accumulations  by  junior   members   out    of 

their  nllotmenta  in  a  Xaminddri   74,  3;<9 

piins  of  science  without  aid  of  fiatrimony    331 

II  reward  f(ir  extraordinary  achievement 3:^5 

piins  of  valour  without  aid  of  iiatrimony 3;<1 

piins  of  chance   3;jl 

source  of  fund  employed  determines  if  profwrty  is  se|iarate  or 
otherwise    ;<3| 

property     ancestral    is    treated    as  as   against 

sepunited  niembont jjo.-j 

independent  self-ncqnisitions  are  the  acquirer's — ^—  ...3:t2A 

Sn-  Partition  ;  Will, 

Pi  III..— suecessinn  of- r)U,77,  IDG,  2fH5,  530,  .S34,  547 

to  a  VanaprnythA i'M 

t(»  a  SaninAsi    Ci,  16«,  209 

jna>  use    inlierUed    ]»n)peii\  for   the  {Spiritual  benefit  of 

''«-»^t«^v.'^l j30 


INHRX.]        *  RKflULATIONS.  Gil 

I'l  narhhI'   112,  29M 

,  lielineU  r^Ui,  fi'lS 

,„„  of  — 113. 20,-),  g:ic 

l'<  iic:HAgKH, — at  Court  snlc  can  cnforc«  partitiun 2K7 

uithout    |>osac9aioD  from  coparceoer  take*  a*  tenant  in 

loiiimoii 321 

may  sui:  for  (tartition  tobavc  acparatc  poMCiition ■12), 

3Jl,  35U.  3fi;t 

may  build  wall  on  part  in  hii  [wueuion   ■<6'> 

liiOjility  of froui  loo  or  heir  for  dcbti  of  last  owner 41 

of  [Mirt  of  an  eilatu  lubji-ct  to  charge   takei  it  aubject 

to  whole  iL'ht 302 

liuliility  of for  wiilon'i  maintenance    45 

|iiirrliii!ic  from  wiiluw  ia  gooil,  it  bond  JiJe 12.') 

-  - — ■  from  niiluu'  ia  not  bound  to  iee  to  application  of  purchaac- 
monty  IZi 

cij[Hirciiu-r'»  ri^ht  to  u«e  ntll  or  Unk  i>  lalualile  or  tranvfer- 

ubli-  at  suit  of .'tV? 

I'l  111  CVSTK    2(i-' 

I'l  miMiTA  — .S"'*  Kitit  and  Cercmonica.  • 

I'l  im-miniA.— Sw  Diatribntion  of  Property  ;  Son. 

I'l  iiifk\  I'i'THA.— .Mini-.! MS,  &41.  Si6.  5-IH,  6'.S 

ti»1  ri'co;;niwil  in  the  pnicnt  b|^   l'><> 

Itw.iiKM.  AM>  KicTiTiouw,— itcucribi'il    :i.'i7 

Miorrv-ioii  tij ruxcmbU'ii  (tcncrally  that  to  pniiripniity 'X'<7 

iiuiv  conilot  of  |.n>[M:rty  ))artiblv  anil   impartible,  each  ful- 

loHJii^-  ilsouii  liuuof  ilvtcciit  3:i7 

>in  illc^iliinnti;  aon  <loeii  not  lucccci)  to  ■  ....•, xl 

.Vff  KiiUcliilra;   l'rinci|mlity. 

iiwji T  t  ANTK nn,  iiin 

ItiksnAsA  MvuKiAiiK    •*-24.'22li,irAi 

—  Mill  KiibiiiiU  among  teveral  unciviliicti  tril>n  uf  Inilia 4;t2 


Km  ii-ii'M'iiiN.— of  a  leaw  by  widow xiivii 

Kiv.M.xM)i  USJa 

KK:\iVK\unfHK.—.Ser  Alim-ncc;  Akieatee. 

ItiiAMiNMii.K  iNui'iiiv. — &n  Muiagcri  Crcdiloi' i  AlieoatioD  by 

Wl.tllH. 

Kka.'xin  <■■>  Law.— when  comuhnl  304, 3U6,  3)3,  3.'1I,  3.'ill,  ^Ott 

Hk.-i  ■..(!. ON-  -No.5oflfL»7 106.3lGo,.1l7,  3M 

Xo  It;  of  lflJ7 79.  *if,  41111 


G12  BELATIONSHIF.  *        [iHDKX. 

Relationship.— of  a  ruler  to  hit  lubject   confen  m  ligl*   to 

inherit 39 

Relatitrs.— testimony  of is  eTi<lence  of  purtitioD 416 

Relinquishment. — Sen,  grandsoD  and  great-gnuidtoB  may  aepa* 

rate  without  rcceinng  a  full  share  .^ -2t9, 393,  403 

by  widow  of  her  interest  in  property  is  retvm  Ibr  an 

annuity .^ xxxvoi 

—  by  widow  of  succession  in  favor  of  leeond  refcnioocn 

with  consent  of  first xxxvii 

Remainder. — vested 121 

contingent •• lil 

contingent  on  death  of  widow,  whether  saleable  in  execu- 
tion   xxxvii 

succession  of  widow  to  property  vested  in         ,    -  xxxvii 

Remarriage  or  Pi?  Marriage.— of  widow  is  not  recognised  by 

Hiudfl  Law   49,  112,  113,  158 

but  ^-»  was  practised  when  Mana*s  Code  was  written • 1 12 

is  legalizcil  by  Act  XV.  of  1856 49,  92,  113,  114, 139, 

140,  H2-i46, 158,  162, 167, 182a,  186,  189,  222,  282, 284 

of  wi(l#w8  and  divorced  wives  prevails  in  lower  castes  by 

custom 113 

by widow  forfeits  her  right  to  former  husband's  property, 

143,  145, 163,  167,  282 

whether  by widow  forfeits  her  right  to  property  of  her  son 

by  6rst  husband?   xxxviii,52,  162,185 

Remarried  Widow. — jSee  Widow  re-married. 

Rents  and  Profits.— receipt  of separately  not  conclusive  of 

partition 315,  3€0 

diviMon  of is  a  recognised  mode  of  partition 316,  36(^ 

395,  412 

division  of of  a  Vatanditri  village 360,  412 

Ren lnci ation. — tSee  RcliiiquishmcDt. 
Retaktition. — See  Partition. 

'  is  oi)encd  by  birth  of  posthumous  son 320,  410 

by  sudden  re-ap|iearancc  of  absent  member... S36,  351 


though  either  of  the  above  two  events  was  unknown  or  unexpect- 
ed at  partition    869,  363 

is  open  to  property  accidentally  omitted  from  former 

partition  351 

■  may  be  claimed  by  co|)arccncr,  if  he  is  deprived  of 
his  share  of  land  by  Government  attaching  or  resoming  the 
»amc    404 

in    not    clainiuble    on  merely  cUsputing  prior    parti- 
tion    399 
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Rfi-artition. — or  if  mipcrvcning  circuroiUnceR  render  ahnre*  at 

fiirtncr  partition  unequal 102 

or  if  one  ciiiiHrfcntr  lou.'a  liis  iharc  by  wrongful  act  of  mnothcr, 

but  he  Fan  claim  ilamniies 402 

ilota    not    onlinarily    extend    to  property    divided, 

i'xrciit   in   cue   of  fraud,  concealment,   if;norancc,  improper 

aivi»ion.  or  mistake 319, 3&I,  383.  39B.  399,  4m.  ■lltl 

even  if  father  Hishea  it    319,420 

iri'agiire  trove,  discorcred  in  aneettrBl  property  after  partition, 

is  o]*n  to 398 

]iri>]icrl)-,  concealed  in  former  partition  how  dealt  with  at ,307,303 

prci))t'rtv  recovered  fraudulently  by  coi>srcener,  how  dealt  with 

at — -  ,W7,  308,  329 

Hki'Uksrntatios. — doctrine  of maj-  be  carried  beyond  (crcat- 

^'^l.Hdson7  293 

^'raudium'i of  bis  deccaied  father,  diicuiietl 371 

nlicn   nophovi   tcprcacut   their  deceased   fatlien   in  a  jmrtition 

Willi  iinclct iLiKTii,  51-53,  310c,  39* 

AVf  Xc(diun- ;  Ueiccndnnt*. 

Kk^idknck  in  Familv-iiduse. — widow's  right  to , 45, 

79,  80,  ;J35,  3;'3 

nidon's  duty  it  tu  reside  in  family  house 45.  81 

inutliir'n  ri)iht  to is  not  lost  by  sale  of  it  by  adople<l  son,  45.  :t.'<5 

slip  ininher  is  entitled  to 00 

jmrtiliim  of  d»i'11in;:-)iousc  may  be  claimedand    enforced   sub- 

jin  to  willow '■  riglit  of 335,  3!i;) 

Sft  Sister. 
UK>ii>i  K  iMuviiiKi)  — isgoTemi'd  bylaw  regulating  Mieresuon  to 

nndi^iii.df.mily 31i( 

Ri^iii NATION. —  6Vc  lU-liii<piiihinrnt. 

IU>iMi>TroN     OK     Lami     rv    GovBasMRNT— ftivea   right   to  a 

imrrctiiT,  deprivud  of  it.  to  claim  contribution  from  other*  ...  404 
KiiiMo.v.— dclliicl. 

'    —  can  take  pUce  between  particunbo  once  lived  in  anion. ..(10, 

fil.  2!M;.  297 
bct«.infiilherand»on«    «».  fil,  291; 

b.t»f.ii  brothers fiO.  C|.  2S« 

betHLi'u  uncles  and  DcpbcH*    CO,  til,  SO'i 

■met  of fili.fil.  29(i 

Miira>har&andVy*t.hi*raUayilkliaoa «0,  SI.  29C,  J:-7 

^'f  l)i«tributiun  of  Property;  Copareeneri  rartitioii. 

Ukisitkd  coiahcen«k*.— See  Coiiarwiicrtre-iuiited. 
Kk  iMTEU  FAMILY.— iSirc  Family  tc-uuitnl. 
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Revrrsioner    121 

estate  of  a ,  a  mere  contingent  estate 4J9 

right  of  a extinguished  by  his  not  surriving  wiilow  in 

possession    zxzviy  49,  125 

with  assent  of  first 9,  a  widow  can  relinquish  her  righta  in 

favor  of  second         -s    xzxfii 

limitation  running  against  widow  runs  againat         a 121 

whether  interest  of is  saleable  in  execution xxxvu 

a cannot  obtain  declaration  that  he  is  entitled  next  in 

succession   xxxvii,  121 

Right  to  demand  partition. — continues  through  four  genera- 
tions of  i)er8on8  present,  and  seven  of  absentees. ^ S9-la 

Ritks  and  Ceremonies xxxix 

Rival-wife.— See  AVife. 

RoADH. — common,  when  indivisible «^ 

may  be  used  by  all  coparceners  35ii 

Roi/i  Caste ! lU.J 

Rotation. — proceeds  of  hereditary  offices  to  lie  enjoyed  by 1 359,  335 

an  limm  village,  indivisible,  may  be  enjoyed  by 395 

l)ro|>crty  dedicated  to  family  idol  to  be  enjoyetl  by 39<J 

places    of  worship  and  sacriticcs  are  indivisible  and  to  be  en- 
joyed by 359,  385,  39*i 

See  Modes  of  Distribution ;  Tanks. 

Ro\  AL  Wife 45 

Rl'lks  of  euuity. — See  Equity. 

Sackificeh. — See  Assent ;  Mode  of  Distribution;  Rotation. 

Sauotra  Sai»ini)A. — See  Gotraja  Sapiuda ;  Sapincla. 

Saiiodiia  Son. — See  Son. 

Sakulva. — See  Gotraja  Sapin<la. 

Sale. — of  a  coparcener*s  interest  extends    only  to  his  share  in  the 

property  and  not  to  that  of  his  sons 341a 

by  father  will  not  be  vitiated  if,  as  to  a  small  portion,  it 

was  for  immoral  purix>se8 382 

<"^-  by  son,  without  father's  consent,  invalid xxxix 

-^ by  guardian  for  beneficial  suit x1 

son  born  after cannot  impeach  it xxxvi,  277,  372,  382 

S*ie  Alienation  ;  Coparcener ;  Creditor. 

Sale  in  kxecltion.— whether  interest  of  reversioner  is  saleable 

in  execution ...xxxvii 

rights  of  enjoyment  of  othenvise  indivisible   projierty  (e.  ff.  well 
or  lank)  are  tmnsfcrablc  in  execution 3?J7 

SamVnodakas. — dctincd 65,  199 

explained 171,  182,  11»9,  2()l,  206.  242 

how  far  the  term  extends 173 
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SAMisoi>AKA8.-iuMCMionof 66,196,  189,800 

sucruision  of In  Madraa   65 

on;  not  nnmed  bb  heir*  to  wonuui'i  proi»erty  id  the  Hit. ...  242 

arc  preferrvi)  to  Bsntlhui  suviii.  6&,  SOO 

SaShkIrakauhtubiia. — an  authority  in  Weitern  India   1 

its  iveigljt  Bi  untbority  2 

FOTDpileil  by  Ansntaileva 13 

it«  "Utc    12 

.SaSshisutI, — SHCo|iBrccncrre-uuiteil;  Punil;  re-unitcd. 

!>AN»viKt  i,i.e.  an  ascitic]. — lucceBiion  to  a 3S-37,  63, 

166,  208-210,  262 

lilood  rclBtionB  ninnot  surcecd  to  a 21)0 

wliHt  ponititutf*  estate  of  b^— fi3 

(i(>«Uis  arc  not a  263 

ur>lrr  of ojwn  to  the  three  rq^eneratc  tribes  aceording  to 

■niiif.  and  to  the  Br&bmant  only  aeeordiog  tootbcn S63 

.lutHsof 25» 

■1   jiursou  Iwcomin);  a  devotee  la  diaqualified  frotn  inheritinj;, 

Miix,L>7l,  647 
must  be  maintained  _ 271 

.-.,1'iNns  188,801.206.246,  ■1!'4 

' relationship  as  defined  by  VijH IT'l 

liuw  fur  ihu  relationship  extendi 17K,  224,  247,  5:t3 

niartit -»iicee«l 64,630,5^4,547 

of  equal  relatiootbip  take  equally 2-17 

wife  i»a 444 

^irtiit-nrrnt-prandiion  ii  not  a (Baudhilyana) 6.'13 

Mi'iin'it are  hein  to  Hnmarried  female* Ii4 

-iiciiMion  of to  Sirldhan    70,  SIfi,  493.  4&4 

biisband'i ti  StrWhan 6!».  181iJ,  227.  ■.'4rt 

parents' to  Stridhan C9,  24.S 

:iri-  uiilun's  oHir entitled  to  suroeed  T  Stl 

ri^rlitu  iif  uiiWi  own  ^—  to  inherit   rcvirct  on  failure  of  bus- 

lHin.rs 246 

nri'  ]irt-ferre<l  to  Gandhiis ixifiii,  60,  21KI 

Sir  Culmja  Si|iiuilas ;  lihinnagotra  Sapiudaa. 

St  I'ltA  rniAMXiA  DivA — Sfe  Succeuion  liable  to  uhatnictioii. 

SMihvr.  — See  I'artneribip. 

S\iinviK\ 113,  422,  44fi 

.  dilined  4W 

a  niiuian  lias  full  |H)wcr  uf  alieuatiuii o*er—  Stridhan  ...  xlii. 

ll!l,42i,447,fi<»J 
S,r  Siridhnn. 

.-M  L.in  Sun.— i'«  Son. 


616  SAViKos.  Qndex. 

Savings. — out  of  Allotments  in  a  ZAmind&rt  arc  aeparate  properly 

of  the  allottee 74,339 

Self-acquired  property 76 

See  Property  Self-acquiret]. 

Separate  Property. — See  Property  under  all  iti  headi. 

Separation. — defined 297 

See  Partition;  Evidence  of  Partition;    Distribution  of  Pro- 
perty. 

SiGNR  OF  separation. — enumerated 193,  311,  412,  416 

going  to  another    psrcener's  abode  to    live  when  house  was 

burnt  savours  more  of  union   than  of  partition 417 

suretyship  inter  se  by  coparceners  is  a 311,  412 

mouey-lending  inter  se  by  co])arceners  is  a 31 1,  416 

trading  inter  sehy  copsrcenerf  is  a 311,  412,  416 

any  one  or  more  of  the are  sufficient  to  prove  partition    ...  313 

Sec  Evidence  of  Partition. 

Sim  pi  Caste. — See  Tailor. 

Siprj 265 

SlIUVVVA 161 

i^iSTLR.— succession  of 3,  54,  172,  179,  182-185,  199,  236 

inherits  property  as  Stridhan 18,  72,  471 

excludes  sister's  sun 205 

succeeds  to  unmarried  female    211 

to  married  female 2r?2 

is  no  heir  among  the  Vairagts 269 

succession  of  half 18^1S3 

cannot  claim  ]>artition 306 

unmarried is  entitled  to  one-fourth  of  brother's  share  on 

partition xlii,  84,  151,  306ii,  344«i,  357 

but  widowed is  not  entitled  to  share  or  residence 93 

is 's distributive  share  Stndhan? xlii,  359,425 

proi)orty  allotted  to on  partition  is  her  marriage  portion...  449 

■  may  take  by  gift  immoveable    property  from  brother 

when  it  does  not  affect  rights  of  others 441,  443 

— 's  marringe  how  provideil  for. — See  Brother. 

,  widowed  or  left  destitute,  must  be  provided  for  341 


Sistkr's  Daighter ....202,  208 

is  excluded  by  .sister's  son  205 

is  heir  to  ninrried  female 2AI 

SiSTI:r's*  (JKANDSON  20S 

tJiSTKK-iN-LAW.  — is  entitled  to  maintenance 130,  131 

is  preferred  us  guardian,  to  mother     129 

suree4si<Mi  of 196.  197,  o26 

—^  ia  a  Sajjotra  >Sai>iii«Ja. ll»2 


iM>j:x.] 


-    i,  .Avlu.l.ll    1>V    1l> 


197 

W 

■  if  unrliR>t(!    -JP;).  3SW 

—  Iii'<i'<  riL'lit  ti>  iiiiiititi'nnnre  if  ahv  itciMirla  Trum  (W  limiM'of 

li.r  lm>1iiiiiir»  iiiicli'  or  lirotliiT xli 

'  llii>1>itii<rs  siiitiT  ;   lliiilinnirs  (JMtr  in-iflw. 

ii's  Sc.s  8S.  P;i.  If'S,  20(1,  30l>.  a{):..2fR,  3.V),  251 

-   -i-  h.'ir  ill  Cniisrn  ■monj.'st  Xnir«    4;t:>ii 

.■<-,s>innor- 251.  526.  f.27 

-  i.  n  llnn.llm  2'1'. 

--  i.  .■\diiil,>il  l.y  iiivi.U-iI  brnthiT 2:11 

.. |,v  ,i,t-.r 2n-> 

■ 111  ."itli  ili'sn-ndiint  from  gmnrtfsthiTor  ^n-mt-fininil- 

faili.T 200,  :;0(i 

—  -    -    -  In  ciii.iii   It!!* 


,j.l,t.-r 


.  2»j 


II-* 

»„U  .■:,ii  I..-  atu-.n;  ll,.-  S.l.lrn*  II:* 

li.i.liiii.l't  i<  .■M'l.iili-.l  l.y  Imilxinirii  cousin -J-.Xi.  2<  I 

■\t.     nn-  iiKVijiiil.l.-  i.f  lmliliii|i  |mi|>i-rty 7r».42fl,  i;i7,  V.i* 

|iri'M'iil-  (ll  fi'iiiiili- rlu«»ril  as  liiT  own  ■rqnisiliimx  iii 

l,.!..iv  A-l  V.  ..r  l-l;i.  (In-   lUMUT  r.«umiil  jtifu  mwlc   W  hi« 

.1    iMiii^;iii    hy    roniinilliii-^    liiTHi'lt    1(1  annthpT    m>ii'H    k<.v|iiii)f 

1.,T!mi.-  I.i*  i->:t 

wi.Hv  -iil,.i1i.li.-iniv  Art  V.  of  If4;i l'2.t 


■•iliir  iii:ili'  .li-in-niUntii 

—  u.li.|.liil  wiit  >iu|  tli'lr  <lt*rrn<laiiti> 

ill>V><iii>st('«iti>amanpSailra<iniiil  llirti 


618  SON.  [iHDEX. 

Son. — procreation  of  a is  necessaiy  to  obtain  ind  confer  apiri- 

tualbenefiU 544,  560 

■         occupied  a  dependent  position  in  ancient  timea    433« 

—  was  incapable  of  holding  property  •••  76,  436,  437*  496 

—  by  one  wife  is  of  all  rival  wivea. ....Id?*  526,  650 

' of  one  brother  is  — —  of  all  brothers 550 

Aurasa 535,  541,  MS,  548,  556 

Kshetraja 536,  541,  545,  548,  554,  558 

•  Dattaka. — Ste  Son  'adopted. 

Kritrima 636,  641,  658 

GQ^hotpanna , 536,  541,  545,  549,  558 

Apaviddha    536.  541,  546.  549,  556 

K&nina 530,641,545,548,  558 

Sahocjha    536,  541.  545,  549,  558 

Krita    536,  542,  546,  549,  558 

Svayamdatta    637,  642,  546.  549,  558 

Nishiiaa  or  ^audra     537,  546,  549s 

Parasava   637,  549s 

Piitrika-putra   535,541,545,548,  556 

PaunarbhaTa  536,541,545,548,  558 

posthumous 60,  320,  410 

i^—  is  an  unobstructed  heir 36,    38 

has  by  birth  a  vested  right  of   inheritance  in    ancestrml 

property xxxvi,  c8,  330,  333fl,  372,  376,  402 

unbegotten.  has  not  a  vested  right xszti,  372 

is  heir  to  undivided  coparcener    38,  75,  76 

to  divided  coparcener...43, 88—96,  156, 162. 184, 

410,  422,  519,  531.  534,  535,  539,  553,  557,  559 

■  to  separate  property  of  undivided  coparcener     •••     45 

to  re-united  coiMU-cener  60, 61 

united excludes  separated 39,  76,  95 

s  by  different  mothers  take  equally  (putrabhAga) 45,  386 

rights  of s  by  wives  of  the  same  or  of  different  eutea  in 

ancient  times    535,542,543,546 

— -*  by  elder  wife  has  no  superior  right  .375,  376 

seniority  by  birth  gives  sui^eriority  of  right  to  impartible  properly,    45 

has  eldest a  greater  share  ? 674^  376 

eldest to  have  land  given   for  some  particular  purpoae 

(e.  g.  continual  performance  of  agnihotra) 385, 

un-rcuiiited   s  share   >%ith  re-united    —a  according    to 

Subodhini 61, 

hut  not  According  to  Mnyi\kha 61 

succeeds  to  Stridhun  on  failure  of  nearer  heirs.. .65, 68, 218- 

221,  268,  4G8,  511,  512,  515,  516,  518,  581,  527 


IWDEX.]  HON.  619 

Son— uket  Amnldlirjia  »aA  PHlidalta  StrMliui  cqtullj  with  mi- 

married  ilaughten 66,100^,433,469.  507 

■ bai  no  power  over  mothcr'i  Stitdluu  tmi  miwt  reftuid  it...  003 

takci  hii  ilecesKd  motfaer'i  Strtdhu,  if  it  doet  not  exceed 

her  dcbU  in  order  to  pay  tbem    S)I,  513,  SSI 

quililied of  diiqualiflcd  person  i*  not  eiclnded  fiwB  inhni- 

MOM  278,  343,  309.  390,  M3,  ftW.  656 

of  diiquili6cd  perMn  bom  orbegottm  lAer  inberitaiiefl 

opened,  ii  ditqualified  kecording  to  Btofil  Law 872, 275 

tpcDilihrifi,  ii  ditqualified  to  iBbeiit 631 

i»  guardian  of  hi*  mother „,.....  S46 

'b  ri|^t  i«  equal  frith  father'a  in  aMeatnl  pnpeftf  ...95, 

113,  V7»,  3»,  330,  333e,  3«,  366, 376. 550 

but  not  in  fatber't  aelf-aequiBitiona S/B,  330,  333a,  376 

— -  majr  demand  partition  of  patrimonjr  at  anj  time  ...  397,  364,  374 
' of  &ther'i  wlf-aeqniicd  peopeity 

under  certain  conditiona  S9K,  304,  365, 373;  383,  690 

bill  not  generally   383 

may  leparate  at  any  time  witbont  reeciving  a  fnU  ahkit,  999, 

3Sa,403 
bora  after  putition  bat  eiclaaive  right  to  ihaK  allotted 

to  father,  or  propertj  afquired  1^  him  Mbacqnently,  or  ahaiei 

with  thoK  re-uoited  with  hitn 95,  363,  871,  641,  SB8 

born  after  partilion  ia  entitled  to  have  hi*  than  Made  np 

by  hiibrotbera«boaepat>tedfraMtb«ir&tlMrOrMh9«) &S1 

^(  diTidefatbcr'a  property  and  debtaeqnallj   ...93,  M,  300, 

Ml,  385,  417, 513 

IwrlitioD  between  mother  and a 391^93 

■  arc  liable  to  pay  father'a  dehU 44,  279,  657 

but  — -a  liability  i>  limited  by  AM  VIL  of  1866  (Bm.)...  341, 368 
nr|<aratcd if  not  UaUe  to  pay  bthcr**  debts  doting  bihw** 

lilc-time  „...  361 

—~  ii  liable  after  Cither'*  death  to  pay  hia  debt*  inennwl  pmr 

tJ  gianilion  « S6Ie 

burn  afker  partition  i*  Uahia  lo  pay  Ua  fMlHr'a  dabli  «•■• 

tracted  by  bim  af^  paititioK  »».».« 95 

— —  bom  after  alienation  cannot  eonlcat  M tzni,  977.  SJi,  >89 

—  mav  interdiet  bther'a  dealinga  with  baritaga  pwjwdieiil  ta 

hi*  riKbta uiia,  4415, 485 

infant ia  entitled  to  nainlcnanec »•••     88 

—  excluded  from  inberitanee,  ii  entitled  to  mMMnaMn IS 

adult  ~'—,  aepaiatcd,  cawMt  etaim  aawtanKMi    ..•...»•.,.».■«    si 

—  iniadigenee  „ »...._.»  188 

S.-  Parenu ;  Father ;  Mother  i  i 


G20  SON  ADOPTED.  [iKDRX. 

Son  ADoi>TBD.-ilefiucd    90,  293,  636,  546.  549.  558 

successiouof 39,  46, 60,  d6-Ji(M,  293 

to  adoptive  motlicr  221 

takes  a  fourth  share  vrith  son  subteqiiently  bom...  39,  46, 

96a,  101,  119,113,354 

succeeds  to  a  Vairilgi    269 

rights  of  '  by  widow 46 

^— ^—  by  disqualitied  iiersoos  is  excluded ^ 272 

the  words  *  desccudaut '  and  '  son '  include , • 293 

See  Adoption ;  Descendants. 

Son  illkoitimat£. — of  a  Sildra 37 

succession  of of  a  Sa<lra  ...  40,  47,  (iO,  104-114,  141,  212,  261 

daughter's  son  and of  a  ^ildra  take  equally    50,  212,  35t»6 

takes  hulf  a  share  with  legitimate  chihlren 40,  47,  104, 

107,108,110,  112,356 

but  docs  not  succeed  to  a  Ilnj zl 

among  higher  castes  is  entitled  to  maintenance  only  ...  47, 

261,  27511,  276,  550 

is  a  parcener  among  Sfldras    47,  110,  193 

^ —  of  a  iSildra  hv  casual  connexion  inherits 46 

sou  born  in  adultery  or  incest  is  entitled  to  maintenance 48 

but  does  not  inherit  113,  275tf 

— ^— ^  inherits  colhiterally  by  custom 4S 

sons  of  the  same  concubine  are  full  brothers 48,  110 

of  a  Si^ldra  takes  a  full  share  at  father^s  choice lOI-, 

106,108,111,354 

among  higher  castes  is  excluded  from  inheritance,  104,275ii.  276 

but  tuke<  what  father  ban  given 104^  18l»,  277 

s  of  SiVlra  have  in   partition  rights  analogous  to  those  of 

legitimate  sons    293 

Matu»  of  sons  of  re- married  widows 158 

illegitimate  sons  are  heirs  of  G'>Kavis  by  custom 261 

SoNXii  214,387 

Json's  Daiuiitlr. — succeeds  in  divided  family    207 

but  not  in  luulivided  family  m 84 

—  is  exchuleil  l)y  >vi<low  of  grandson  179e 

is  entitled  to  marriage-cxiHMises 151,  lilOa,  344,  ift*9,  393 

Son  I'osrm  Mois    60,410 

l»artitiou  re-opem.d  l>y  birth  of 320,  410 

Son's  Son?*. — AVt  (jrand^ons. 

Sun's  Sons  illloitimati:. — Sec  Ciran(lso;.s  Illegitimate. 

Son's  Son's  ISons. — .Sir  (ireat-grandhons. 

Son's  JSon's  Son's  Son. — inherits  un  a  (iotiaja  .4..... 296 

Set'  Ciotraja  ;  (jreut-great-graudson. 


iM>i:x.J  STRP-soNs.  r»21 

So!  Iters  OK  Hindi   Law. — cMiuiiH'nited  ...,,# 1 

»Si'iKi  rr.vi.  Ki.LATioNs     .01) 

SuvDDiiAS.  —  perforiuin^ scpurutely,  uot  conclusive  of  pRrtition, 

;n2. 4ir> 

.jointly,  indicates  union    41;') 

Sh\vak   xxMx,  'Jr»5.  -ri(5 

tornication  in (iuru  forfeits  liis  right  to  succccil    -G'» 

»^Ko  I  HI  YAM. — Si'f  (lains  of  Science 

Sun  I  Ki  vAs,  (or  K'lirncd  Kiulnnuns; ^9 

Si  \  IK.—  !S''c  Kinj:. 

SiAii  Ti.  UK  IJMITATION. — hnr8  s  nit  for  partition,  if  the  incnihcrs  of 
tlu'   fuiuilv   continue  to    hoKl  separately  uud  exchiNivelv   for 

>i  loii^  time .'Hi) 

tiiiic  (luiiiif^  whicli  property  wait  under  attachment  of  (iiovcrn- 

nun!  i.H  exchided  from Ml5r 

wlu-ii  -    --  opirates  so  that  a  title  hy  preiicription  isac({uired,  'Ml,  3li) 

1  !li(t  of in  a  suit  for  |mrtition .'VJI 

. ruiiiiini;  n^iainst  \\i(lo\v  rutiH  a<:ain>t  successors  I'Jl 

S'c  \v\^  of  (ioxirnnieiit  t»f  India;   Prescription. 

S  I  r.i'-moHiiKKs-  heirs  to  fenndes     24*^.-41) 

>M   l>r other''. 
S  I  i.i-iiuoi  iiKK*s  Son. — See  Nephews. 

Si  i.r  i>  vii.iri  i:ks 2i.'* 

S  I  i.i'-(.!(ANOMo  riiKU.  —  n'cei\eH,  on  ]mrtition.  a  nhan*  which  with 

her  Stndhaii  liinounts  to  that  of  her  <;rundKoii   )*>.'>'> 

>l  I  l-M<»I  IIKU .VJ 

i>  niliiKd  to  maintenance »(>.  It^'i.  1^9.  M'A,  Ml,  :<I»-» 

to  re«*»deiice    1M> 

-  I-*  txrhiih'il  frt»ui  iiihentaiicc  in  IVnpd   H«»// 

(.III  ■        -   -  inherit  '  her  phice  in  •ucce««ttHi l<»<),  ISG   l***^ 

-    -  -ix:i  (M>tr:ij.i  >.ipn  tU  aerorthn^  to  Mit..  hut  iiictcly  a  Sapiuda 

i»<  (nrdiii,:  to  N\a\ .  Ma\«  \<J 

-  I-  tiifithil  to  a  share  on  p.irtition I****,  '\ii*\  :iS7 

s'l  |»  ».»n  -urcrnU  to  StiMliAn  of  hi«  ---  - H*<«,  't'Jit,  [t'JJ 

-\  »h:iir  rvxtrtH  on  hrr  drath  to  her  slepiou* t'*'t 

'  ii:<»tli«  r  »hu"»  not  inchiile  —    .'j.,  1>7 

S't   Mnthrr  ;   .Maiiilrnan(*e. 

M  »  i-^l*  I  f.It       Ste  Si*l»T. 

>M  »•— i-ii.u*:*   Son.      II  exehided  hy  nistcr'i  »on 'J^^** 

^1     I    ....nh  \>7,'J.ii 

•    -^  »ui*«rril  to  Mriilhan IHS ',  .'•-<»,  .'i27 

»\«  hided  h\   hu<»iiuu«l 2l'S 

Ml  a %tep-mothcr  ItM  a  miu Id7,  ^:.'6,  M^ 

>•'    .'^t I  p- mother. 


622  STBfDHAN.  [index. 

StrIdhan. — what  the  expression  *  connotei   4Sl 

defined,  enumerated,  and  its  scope  discussed,  slii,  422-487, 

495,661,  554 

what  constitutes  Stridhan 47U-4S4 

Jini&tav&hana's  and  VijMne^vara's  definitions  of-^—  are  defee* 

ti?e 100,422 

Mit.    makes  no  distinction   between    the  different  kinds  of 

. 65,224,422,491,  492 

Apar&raka's  definition  of  xlii 

Nilakantha    attempts    to   define ,    by    enumerating     its 

several  constituents    428 

Ntlakantha   distinguishes   into  P&ribh&shika  —    and 

Aparibh&shika 64.  225,  422.  468,  491,  492 

the  division  of is  according  to  its  devolution 422 

YajTiavalkya's  and  VijMnesvara's  enumeration  of 100 

Manu's  enumeration  of  six  kinds  of  ■  423,  495,  551 

is  the  enumeration  exhaustive  ? 67,  495 

Vishnu's  enumeration  of 423,  495,  551 

Narada's 423,496,  554 

Devala's 424 

The  Viramitrodaya's 424 

had  a  pre-historic  origin  in  the  Bride-Price  427 

the  growth  and  decay  of  this  discussed     427,  428 

origin  of mav  also  be  traced  to  the  circumstance  that 

among  certain  tribes   in  India  a  woman  was  not  by  marriage 

totally  severed  from  her  family  of  birth  435 

the  limited  interest  taken  by  daughter  according  to  Bengal 
Law,  in  property  inherited  from  father,  is  traceable  to  the  con- 
nexion through  the  mother  436 

pntnibh^iga  prevailing  in  Madrss  may  altio  be  traced  to  it 435 

woinan*»  distinctive  ownersliip  how  developed    439 

nature  of  the  interest  which  a  woiflnn  takes  in  the  property 
acquired  by  her,  and  her  power  of  alienation  over  it,  discussed, 

445-467 
woman's  earnings  during  coverture  are  not  — ,  119,  440,  448, 

497,  498 

nor  her  earuinf;s  by  adulterv 223 

gifts   to   a  married   woman   from   strangers   and    friends    are 

not 440,443,447,  497 

ornaments  given  to  a  woman  for  ordinary  wear  are  ■>  441, 

443,  455e,  497.  tS04,  531 

but  not  those  worn  by  her  on  special  occasions   441,  443,  497 

money  given  to  a  woman  for  her  maintenance  is ——   468 

pro|>erty  inherited  by  a  woman  from  her  mother  is  — — • 419 


IKDKX.]  sTKilHIAN.  623 

SthIiikan'.— anil  may  lie  iliii|Hncil  of  by  her  frrely 4-19 

|ir(HH'rty  iiiliiTJIi'il  l)y  a  wotiisn  from  her  fither  ia 47'! 

).'lfl  ninile  un  roii.lilion   it   not ._ 497,  4V8 

imitiovi-nljli'    |>ni|H'rly    |iiiTrhaied  by   i  tioinan  out   of  money 

^'ivi'ii  tu  hiT  by  ber  husband,  and  money  rai*ed  on  her  jewel* 

nri> 461,  484a 

liiiul  |>iir('liaieil  out  of  woman'*  •rcuraulatiana  i>  460 

ni  itiiriiovcHble  projH'rty     b»tawed   upon  ber  by   husbanil,  a 

hoiuhu'h   power   of  diii|iu(itioii  ii   limited 448,  4M, -165, 

457,  47l,4Pfi.  r«> 

H  iuberit.-,!  proporty  7 6%  4S4,  471-4tM,  487-491 

iiiiiniiv.  aljlk.-  property    inherited    from   huibaud  it acronl- 

inj-lo  MJt 4(1:;,  478 

ibi'  niiUin  ban  iio  poiviT  to  alienate  aurh  property (8,  HS- 
U'S. 147.  443,  453,  ■I.W.4ri7.  462.  481.  4ai,  48.';,  503 
I'M'ept  for  ehnrilBble  pur|ioiei  or  for  ipiritual  lienerit  of  husband 

■ir  luiilir  iiireMLty 48,  1 18-1;;6.  aiU. 447,  448 

lull  It  io  not  aerordiUfc  to  llengal  Law 463 

prnpiTtv  itibiTJIt'il  bv  a  uomnn  before  marriage  is ,  and   i« 

«1  li.r  fn-e  .li.|.o«l 449 

but  it  iiilieiili'd  <liirin(;   eovertnre.   the   property    ia  lubjert   to 

llll^ll»1l<^a  i-outrul   -   44!> 

rr.ui.liili.-iit  (.'Lfii.  10  a  dauphtcr  are  not ■ M.  498 

' ,  nhieb   lia>   onec   devolved  aa   lurb,  ecaaei    to    be 

Stridban 47.16,  4f>2 

ovir  bir a  wumairB  jiower  generally  ia  ab«olii(e,  119, 

416.  448,  45r>,  502 

»\i'r  her  Siiud-'yiia  a  nifc  bat  foil  power  of  diijiOMl ilii, 

119.  42-J.  447.502 
hilt  indi.ln-s'  bn>bDiidmay  iliopOK  of  it...ll9,  4SH,  44.\  45Sr, 

46:1.  486,  4H9.  fi(M,  60.1 
a  nniiiHti  ba»  full  (Hiwer  10  diipoac  of  property  pureluucd  out  of 

btr ilunni:  her  huiband'i  lifetime 461,  48'ia 

II   tMiiiinii    coiivt'rtin)!    ber  moveable into  immoveabl* 

properly  niai  .li-.|Kiw  of  it  by  will    4H5a 

hiiIiih'm  I'-iuli'.  I'ltate  tail,  life  (itBte,  and  joiot  family  eatale, 

,,Mnpan-.i    120,  121,  458,  4*9 

Wju.'i.  i>|iiiiiiin  ai  II)  ile*rent  of  property  inherited  bj  ■  woman 

r'rotii  btr  buibanil.  and  the   opinion*  of  lawyer*  of  Deiifal, 

Muilr...  and  r.-uar.'.i  Sebouti.  c<>m|>ared   .....'. 4t^7-494 

Hii'  t'liniii-r  lo  tie  preferred  in  Uombajr  m  agrceiB)t   with  Vyav. 

M.i 4W 

,u<  ivMxxi  III  Anvuilbeia  ami  Priti.btU S\  23U.  4«l>,  507 

lu  Yaiitaka 2J6A,  l&f,  470.  473A,  ;iOV-312,  .'>|6 


G24  subodhinI.  [index. 

Stridiian. — succession  to  rcmiiiiiing  P&ribhfifihika  —  ...65,  468-4f'l 

to  woman's  other  acquisitions    • 65 

to^ulka — 68,226^,  430-432,  469.  470,  625,  526.  541 

to when  tlic  female  is  married  according  to  laudable  forms 

of  marriage  and  dies  childless...  224,  226,  245,  468,  486a,  661,  554 

to when  the  female  is  married  according  to  blamed  fonns 

of  marriage  and  dies  childless 224,  226,  431,  485a,  651,  554 

See  Alienation  by  Widow ;  Widow ;  Wife. 

SrBODiiiNt. — is  a  commentary  on  Mit&k8har& 6 

Succession  : — 

(I\    to  a  Male  35,38-^3,75-210 

(A),  to  an  Avibhakta  Grihastba    35, 37,  38,  44,  75.87 

to  a  Vibhakta  Grihastha 35,  37,  45-60,  88*210 

to  a  united  householder    in    respect    of  his  separate 

property 35,  37,  45,60,  83.-208 

(H).  to  an  Upakurvana  Brahmach&rt 35,37,  45-60,88-208 

(C).  to  a  Saihsrishtin 35,37,  60-62 

',!)}.  to   Naishthika   Brahmach&ri  and  Yati  or  Sanny&si, 

35,  37,  63,  208-210 

(11).  ton  Female    36,38,64-70,213-253 

(A),  to  unmarried  female    36,64,  210,  811 

(B).  to  married  female  having  issue,  36,  64-69,  211-221, 507-521 
(C).  to  married  female  without  issue  ...36,  69,  70,  221-25.^ 

431,  468,  485a,  522-528,  551,  554 

SrcCESSIOX  ACCORDING  TO  CUSTOM  OF  CASTB  OR  SECT    253-270 

SrCCESSlON    LIABLE    TO    OnsTRUCTION 36,38 

Sl'CCESSION  UNOBSTRUCTEIJ   36,  38,  61,  75,88,  116 

extends  to  three  descendants  in  the  male  line   ...38,  39,  75,  88 

according  to  Mit.  and  Madaiiapurijtlta, extends  to  grandsons 

only 38 

rules  of ^VV^y  to  re-united  family  61 

iSi DKAs :i6.  :<7,  40,  47.  4S,  50.  GO,  75,  103.111,  141,  146.  148, 

i:)5,  l<)i>,  212,  219,  2^,  250,  2.S3-255,  261,  266,  268,  275, 

281,  293,  364,  3566,  409,  429 

•  are  always  considerod  as  Gfihasthas, 36 

cannot  become  Sannyasis 863,  255 

are  admitted  as  Gos^jIvls % 253 

NAnak  Sl-.ahis  are 266 

ManbhruU  are 266 

are  admitted  as  Vairagis ^ 268 

Srf  Grandson  llU'«;itimate. 

SrLKA-  is  a  kind  of  Stridhan    42:<,  424,  467,  496,  604.  651 

,  delined  139,  499.  504 

various  drlinitionN  of ,  discussed  429,  430,  600 


INDEX.]  UNCnASTTTY.  625 

i^iTLKA. — distinguished  from  miptinl  gift  429,  430 

Dride-Pricc  and 430-433 

succession  by  brothers  to 68,  226rf,  430-432, 469, 

470,  626,  626,  641 

by  mothers  to 430,626 

by  parents  to  —    431 

husband  has  no  power  over ,  except  in  distress 604 

and  must  repay,  if  he  has  used  it 604 

Sl'rktysiiip  infer  se  by  coparceners. — is  a  sign  of  partition  but 

not  conehisive 311,  412 

Si*  TRAS.— origin  of  the 19 

nature  of  the 19 

what        ■    '    embrace    19 

SvAiRiNi   113,2936 

SVAYAMDATTA  SoM. — See  SoU. 

svayamvara 434 

Tailor 108,223 

Tanks. — when  indivisible    334 

may  be  used  by  all  coparceners  by  turn  or  agreement, 

369,397 

Tapoohana  Caste 147 

Tailkiya-Audichya  Caste    148 

Tkmple  allowance.— iSeff  Rotation  ;  Mode  of  Distribution. 

Testamentary  power. — recognized 302a 

regulated  by  IIind{i  Law  302a 

See  Will. 

ToDi-GRiS 115 

Tools  ani>  implements. — when  indivisible  and  when  not 334,  Xki 

to  !)e  kfpt  by  thosi*  having  them  359 

Thaiuno    int'.r  se    iw    coparckners. — not  conclusife    of   parti- 
tion    311,  412,  416 

TREAhi'Ui:  Trove.— dinrovered  in  ancestral  projierty  after,  or  con- 
cealed from,  partition,  is  o|H*n  to  re-|NUtition 398 

property  in belongs  to  Goveniroent    398 

fi>und  on  road  to  be  returned  to  owner 398 

(ioM*rnnieiit*n  nhare  in  — •• 398 

iirHhr'*  allure  in • 398 

Stf  .\rtM  of  (fofcnimeiit  of  India. 

TitKiRDiiA  l>iK.sirv 264 

T»  RN.     Set'  Rotation. 

Inc  iiastity.— prior— —disqualifici  widow  from  •ucc«<liiig...49, 

146,  160.  380-284 

}*ub*i<pu-ut docs  not  divest  her  of  right  alrcaily  Tcitedt  49,  282 

uiiehatte  daughter  ....•.•.•.• •••••• •••••••••••  71a 


79 


G26  UNCLE  MATERNAL.  [[iNDEX. 

Unciiastity.— in  grand-daugbter  iv  no  disqualification 283 

is  right  to  maintenance  forfeited  by  subsequent  —^7 283 

adulteress  can  claim  bare  maintenance  from  her  husband     283 

but  not  when  she  lives  apart  or  is  divorced zzui,  283 

Uncle  Maternal. — can succeed?  201,206.4736 

is a  Bandhu? 201,  2036 

Uncle  Paternal. — succession  of  ^— 84, 171, 188, 189 

—  is  heir  to  married  female «  260 

See  Nephew. 

Uncle's  (Maternal)  Daughter's  Son. — an  heir  according  to  Bengal 

Lftw  20J6 

Uncle's  Son. — See  Cousin. 

Uncle's  Wipe. — See  Widow  of  Paternal  uncle. 

Undivided  coparcener. — See  Coparcener  undivided. 

Undivided  family. —  See  Family  undivided. 

Union. — continues  notwithstanding  separation  of  particular  indivi- 

dualSj  and  allocation  to  them  of  their  shares 301 

Unmarried  female. — See  Female. 

Unobstructed  succession. — <See  Succession  unobstmcted. 

Upakurvana. — See  Brahmachari. 

VAiidois.— 265,  263,  280,  281 

heirs  to 268 

are  Vaishnuva  mcndicnnts    268 

• admit  Siidras  and  women    268 

may  marry 270 

\\idow  is  heir  of  a 270 

married  Bhatt 268 

sister  is  no  heir  among  the 269 

succession  opens  on  a  widow's  becoming  a xxxis 

See  Son  adopted. 

Vaisvadeva. — pcrt'orming  84parately,  notconclusive  of  partition  312, 

413-416 
■  jointly  indicates  union 312,  413-416 

Vaisyas 36 

mnv  become  Snnn\ribis 263 

Vam^apaha.mpakI. — di'iine<l 170 

docs  not  inchide  brothers  or  brothers'  sons  170 

Vl.vAi'KAsTHA 253c,  259,  262,  547,  651 

Vandi  Ca!»tk    118 

VIni  Castk   138,216,220 

Vatan 7S.79,  101,  151,216,202 

19  divisible 84,408 

divisibility  of  ■             dofs  not  rest  on  actuid  ofHciating  as  V«- 
tamir.r 338 


INI'EX.]  VYAVAIIARA  MATrKHA.  C27 

Vatan.— Uiv  orBlirnntinnor ■ 408a 

'    stnngcra  guarded   againtt    b; 


r.-iniil.-'s  ri^-lit  to  si.«w.lto 78o,  145, 151,  182d,  216 

Mini-iisiun  to 78a,  79 

l!h«L'«il.irI 182a 

nimttvritti 334 

IW*.i  or  ILiiiigiri ICi,  I9i 

])i;i:nt - 127 

J,„i,i 200 

Kiilkiimi 87,  101,200,218 

IVdilkl 110 

V:ml[  —  W 

V:ijiuAn  Vrilti  M,  137 

fAM.iu-'.'  Act.— -W  ArtH  of  Govprnment  of  DomUy. 
,HM.\»  Vii,LAr.E.  —  iV(  Muili' of  ttUlribulion  i  Rculi«nd  Profit*. 

/IKl    161 

I'A!- a3 

MM>,i..-nl,.n  iii.livi.ibU-niirlHlirutiot     ;Q4.X!6 

t<>bi-k.i>t  by  iliow  having  them .'(.W,  :t!W 

ninKTAGnniASTm  .'Ci,  37.  45-Ci-',  fW-210 

I  i:  —  jK-r.-oiH  iiblii'tt'd  to nrc  ditqiiiUlit'd  fioiii  iiilit'riting,  71, 

£71.  278,  .1i;tf,380,  643,  6!« 

tbiv  arv  iMlirIo.1  to  innitili'luince    28«,  .^66 

III.  ir  -m„  „„T,.,..l   556 

i"  .V,  -\.im.     nulbiirof  Mitiik.linri S 

hu  aiul  |.r..biibl,' dRtr  ,.r Prrf,,       4 

K>-iiii<.ij.iVA,-nii  »lilh..ritv  in  W,v.t.-ni  lli.li*   3 


■ .[..Inlbv  Milrfluii-ra Pref..     10 

>  .-i.n    26-1 

I  -t  .MiAiJiiAiTA. — nulhoi  of  Subuilhiiii   S.  t 

II  Til,  H5.39U.  MW 

.V'   ll.niblary  nHin.-. 

s  IN   iiv  Ma^i  hiiA— Anniitbority  in  W.-itero  ludik  1 

I- 11  I'l'iiuilary  niiiborily  in  MBRttbii  Counli}  mud  Canara        3 

M  111  >i)iiu'  rnva  iirrft-rrid  to  MituUbadt  iu  Guj« tilth...:),  17i 

I.  tb.'  .i\ib  Miitakba  iif  Uhag\uila-lllu*kara 7 

—  „rill,  II  by   NiUkaiilba 7 

I"  1  iiim|iilalion  fruui  ti-\U  of  i^ultltu  iutcr>|n'rHii  «itb 

.X|.Ul».l».lli.    t4 

-  triHU  uf  mitiimiatraliun  uf  juititt.  widt-DCV.  &t H 

iiaii-iaiiui.  ..I by  Uurndtuk' H 


628  WANTING  ANT  ORGAN.  [iNDlX. 

Wanting  any  Organ. — is  a  disqualificntion  to  inherit,  70,  871f  307»M9 

See  Persons  disqualified  from  inheritance. 
Watan.— iSSee  Vatan, 

Ways  common. — when  indivisible •••• ••••  334 

■  may  be  usetl  by  all  coparceners  .• '. m„369,  395 

Wells. — ^when  indivisible    •••• 334 

may  be  used  by  all  eoparecnert  369, 396, 397 

Wicked  Wife. — SeeVfife, 

Widow. — succession  of if  chaste, 48,  77, 84,  116-144, 

153,  154,  157, 165,  168,  IBS,  184, 214,  SI5,  S17, 
236, 280,  281,  307,  410, 416, 461,  484,  486,  489, 561 
according  to    Smfiti    ChaudrikA,    Vyavah&ra    MayOkba,  and 

Brihaspati 116c 

succession  of tu  pro])crty  vested  in  remainder izxvii 

succession  of  fellow 226,  230 

succession  of to  GosAvi , • 261 

succession  of  remarried 142 

of  last  survivor,  eutitled  to  succeed,  128, 130, 133, 136,138, 166 

•  excludes  distant  cousias   •• • 196 

— i ——.  widow  of  predeceased  son • 217 

—  of  re- united  coparcener  has  the  same  rights  as  her  hns* 

Imud  according  to  the  Smfiti  ChandrikA 294c 

of  Gotroja  Sapiiula  takes  after  her  husband  (and  son  7),  181 

more s  than  one  take  joint  estate 49,  124, 138,  292,  4l8e 

iu 's  life-time  no  right  vests  in  her  husband's  next  heirs, 

xuvi,  49, 125 

surviving continues  her  husband's  existence m 119 

right  of to  Vatan 79 

what  are 's  heritable  rights  derived  from?  118,  120 

elder  of  two s  has  right  of  adoption    139 

may  resign  her  interest  in  return  for  an  annuity    szzviii 

may  resign  her  interest  in  favour  of  second  reversioners 

with  consent  of  first    zsxrii 

property  given  in  lieu  of  maintenance,  by  brother-in-law,  is  dis- 
posable by inter  tiros  or  by  will • 216 

money  given  in  lieu  of  maintenance  is 's  absolute  property,  466 

may  exercise  right  of  pre-emption  in  respect  of  property 

inherited  from  husband •469a 

successfully  resisted,  as  to  half  of  family  honse,  the  cbum 

of  purchaser  of  her  ncphcw*s  rights 335 

s  are  not  entitled  to  demand  partition... 92, 124,306,382, 

407.  49S 

but s  can  claim  partition  inter  se •   136 

— s  can  claiui  shares  after  ugix-emeut  constituting  |iartitian,     407 


i.viij:x.]  widow.  629 

\V  I  Eiiiw  — of  undividvil  roimmncr  in  I((.-n;n<l  may  clum  pnrtitioD  ...  306 

tAkc*  H  share  307 

i,  .ulltlv,!  tu  almri-  «illi  lii-r  ton* »lii,  88,  n 

]u>Iiliii(r  |irii[HTtv  fur  lier  iiiiualcn*iicu  c«n  only  be  ou«td 

\,\  -i.il  for  cciur^l  |.artilion '. 291 

n-^ll  of 1(1  iinrliliaii  ilcpcmU  ui>on   whether  her   busband 

>M>i  iliii.lc.1  Rt  \,i*  .Lath 40fi.  ff^7 

i*  pmrtUiiii  of  her  Mini  MB.  386 

'h  iiiniiu^'fuii-nt  iti  ense  of  RilflplioD  of  *  M>n    !M 

laliihiv  „( ■.  Hi'U  hifore  Rit<i|>lioii    07 

'■ Hfi.r  ml.-ption  W 

'i  [HiHvr  of  nlii'iintiun  uf  imiiiovcaUe  (iropiTty '.'8, 

M?-li),  117.  Hfl.Ja-S,  4.'..-..467,KL'.Jtil  .  4&J,  4S5.  502 
liii>it.'il  t«  nenssiin-  or  rilipoiis  piiriiOH-n,  -18.  118.123,  £<t],  4-17,  418 
'■  ]HiniTi>riilit'tiatiun  uf  uiutvuhli;  |)rO])eity  in   [lombay 

,1,1.1  lUiij;.! 12.1,  45;j,  4M 

—--ill  MiThiln   453.4&7,4':2 

-s  iioiM-r  lo  U't  Ihii.]* siLiviii,     3? 

,.  [.,>«,  r  t.)  iniuiiili.r  e'.tiile  12-J 

i.  1,..,i,„l  I.,  Ji.ih«rKe  hu»haii.ra .K-bt* 119.  ISJ 

,v,v|.i  ili.m'  Imrml    134 

ri'MiiiK,  n  ilhiiiil  M-riirily,  |>rumili  uf  lainti  Mki-ii  by  lUil- 

niiy  CiMnjiHiiy xxx\u 

l-riH-i-i->lH  i.f  liu\liiiii<r*  i-Atulv  uut  ausHt'rable  for  >lcn-atcil  ——'» 

*(   |ii>»i'r    uf    ■lit'iintion    out  ei]1ar|;ed   by     ihicDrv   of 

.  Kv  iii.iiiii^iT  fur  hi'r  infant  nun,  cmn  dral  nitb  |>TU]icrly  to 

,.,..(  ,i,r.-ity     S....  201 

■,  iiiiiri'si  II,  iimp'riy  iiihcriied  from  hi-r  huilnml   ...49, 

IS*.  4^'4,  4_'S.  447.  4.'>1.  4-'.i  ■l.M.4.'W>.  4«1.  oO-.* 

in  |>ru)H'rty  t»ki-n  liy  bcr  ou  (nrtitioii     ...4-10, 

4.'>0r,  453.  4.V; 

lliii.lr) '•I'Muli-  n>m|iansl  nitb  ntstc  tail,  cilatv  for  life,  and 

jo.i.i  r.u,.il>  .■-liiu-  ISO.  121.  438.  453 

hii>  „iiti'ri»%ibli- ri^'ht  to  rvaidtnee  in  family  tiouM,  43, 

79,  W»,  SW.  r.»3 

1.  Luiiinl  lo  rt-idc  in  family  hou»e    4-i.  81 

-    —  II  iiilitli  d  t»  adi'iiiiatf  mainti-iionrr  ...wxri,  tli,  45,  73, 
1^0,  hi.  Ml.  R\  •lO.  lf>7.  U-i.  liS.  IW.  i;tS.  WB. 

»i.  :m-Mj.  ;w:t.  lie.  4I7.  &» 

l,iii iii-rd  not  \k  mainlMiiciI  •■  by  huDhanil    »sii 

—       -  caiiiDi  a'luini  M'liarAtv  mjiulfuaiin:  frum  brvtbrrn       ...      lli 
1  jnuul  iU>i};u  ti^bl  to  fuluiv  (UHiuli.'uaii«: ilSd 


630  WIDOW  OF  COUSIN.  [index. 

Widow. b  of  predeceased  sons  and  cofMircenen  are  entitled  to 

maintenance 95,  107,  128,  135,  150,  344, 346-347,  417 

— ^—  of  disqualified  person  is  entitled  to  maintenaxioe  ..•• 284 

— ^—  in  undivided  family  has  a  charge  on  anoeitnd  property 

for  maintenance 415 

— ^  remarried is  entitled  to  maintenance • 92 

is  awarded  maintenance  before  deprived  of  her  potaewioii,  294 

right  of  —  to  maintenance  is  not  lost  by  her   having  ponet- 

sion  of  jewels,  &c.,  not  productive  of  income 345a 

whether forfeits   her  right  to  maintenaooe  by  going  to 

live  with  her  own  family  or  leaving  husband's  hoose 345« 

unchaste is  not  entitled  to  maintenance  from  son  or  brethreiiy 

283,3&4il 

*8  claim  to  maintenance  is  not  lost  by  loss  of  caste    354a 

adultery  disqualifies from  succeeding 49,  145,  160,  380-284 

but  it  docs  not  divest  property  already  vested    49,  S88 

by  remarriage  forfeits  her  right  in  first  husband's  pro- 
perty   52,  143, 145,  163.  167,  282 

MohatQr 107 

remarried was  regarded  as  concubine  before  Act  XV.  of 

ISjG    139 

remarriage  of s,  legalized  by  Act  XV.  of  1856. — See  Acts  of 

Guvcrnuieut  of  Imlia. 

heirs  of s  are  next  heirs  of  last  male  owner  at  her  death, 

according  to  Bengal  Law  xxxvi,  49,  125 

heirs    of   s    are  nearest  male   Sapindas  of   prc-deceased 

husband,  or  Sapinclas*  widows  126 

after  them, 's  own  relations  succeed  in  order  as  before  her 

marriage  246 

State  succeeds  to on  failure  of  heirs   124 

succession  oiHins  on 's  becoming  a  Vair/igini    xxxix 

See  Maintenance;  Alienation  by  widow;  Daughter-in-law;  Strt- 
dbau ;  Charges  ;  Sale  in  Execution. 

Widow  of  Cotsin. — preferred  to  widow  of  cousin's  son    .,  198 

widow  of  joint  cousin  preferred  to  descendant  of  long-severed 

brauch 199 

succession  of four  degrees  removed    199 

Widow  of  Gkandson. — is  excluded  by  daughter*8  son     166 

■  excludes  sou's  daughter   179c 

Widow  of  Unclk. — succession  to 626 

Widow  of  Nkimikw. — |>tvferred  to  brother's  great-grandson  ISliI 

Widow  of  Patkhnal  iNtLi: 197,  626 

Widow  hkmauuikd. — status  uf  sou  uf  a  168 

iS'if  Widuvv  -f  Keuiairia^e. 


iii:x.j  wiKT.  G31 

iiiiw  OK  Sai'iniia. — ttnnilt  |n-iicrally  next  to  her  liiubanil  in 

ii.».  of  M..c..si..ii m 

[Ki:     is  a  Sii|<iu<,l>i  -144,  A'M 

lir-t  or  ri.Vi.l 45 

lu-iiii lOy,  110,139,37a 

ri^;.1 825 

«i<k,.l Sa') 

riL-lil  ..f  rrii>iit>-.l CJ 

liii>)iaiiil  uikI urc  uiiL'  inTuiii  uiiilcuniiut  si'|i>rutu,  (i'2a,  ll!l, 

aOD,  63) 

s[iiriiiiiilly  IIS  ncU  a»  ivilH  ri's]«-i't  to  property K)3 

i^'  hnrii  i.-i.iii  in  luT  lMl^l.i.Hl^*  In.iiilv VJ3 

In    iiiiirriiiirc '«  Gotrn  iHjcomta  lliut  of  litr  hiiii)>nnil,..118, 

mo,  4.M,  i'la 

iilial  riiiiioH  nri-  |..pulinr  tu  n 6S 

—  jircuiilin^"  tu  s.iiiit,  ia  iiicnpabli-  of  lioltliug  prop4.'rty...TG, 

426,  43(;,  4:»3 

.  \r.vl  111  n-naiii  caji-s 44),  44J,  44U 

.,..'i>|»rtU<U'|H'iia.-iit  iiiiKitiuti  iiiuiirii-nttimt'*  -l.'l.'ln 

|.nL.,r  nl   -  -^  r.v,-r  I..T  StrMliaii IIU,  ■»<;,  41d.  451.  &>2 

-     _.  .-■,  a,  ,jiii,:iL„ii,  lidi..i-  t..  1..T  hu.l.ini.l.  lla.  J 10.  449,  VJ7.  4»S 

\  inrmii;:-  l)v  pniMiliiliDii  pii  to  lii'r  IiiihInihJ    223 

l:-,l,ili,>  of III  I'-in  lUlilH    Ill),  123 

I,  ,„.,  |,„i,i,-  m  i.er>o..  lia 

liii..  i.il  1.  niiiiiijin   of    —  lo  lie  iH-rforiiicJ  by  IiuoIhuiiI,  or  liii 
r, ;  .ti..i,-.,  ..r  li.r  im.i IIU,  216 


l.,„„,^ 

1,' .■aHduiii.  bar, 

Hh.'ll llV,-4   |l|l)irl 

>li>    t:,k.'  ^-ifl   of    Hliy 

ill-.-  n.'l.uof  otbiT4.. 
|<i.<tiiiv.l  b>    Ui^Ui 

s  .'Mill.a  t<i  iiiaiiil.'ii.i 

2K( 

or  IF.  .Iitomil    jLi\ii.  -jaS 

]>T»|it>rI>  from  litr  liii>banil.  not 

1..-  Ii  ; 

ml  to  bin miut   Ur  jtiviii  by 

443.  SfW 

im-.-  89.  2'J2.  34.1.  433,  5ai 

t..lioiKr Jfa 

,:.' 

.  .-..l...!  .. -■,■,. bw  11 

111  H  ]<nr(ilii,u  Ih-Ih.-i-ii  Iut  liu-baiiil 

■■r- .■r--,i.l..r 

Sl.Mlin...  ifnuy  .151 

G32  WILL.  [^INDSX. 

WiPB.--hcr  interest  in  that  taken  by  her  on  partition 446 

may  spend  money  during  husband's  absmoe,  if  neeenuy,  632 

■  purchased  is  looked  on  as  property    4334 

right  of of  Gostlvi  to  nominate  disciple  of  her  huaband    •••  262 

is  heir  to  a  Vair&gi    J70 

See  Females  ;  Widow ;  Strtdhan ;  Maintenance ;  Diaqualifiea- 
tions;  Adultery. 

WrLL.— a  Ilindtl  can  dispose  of  his  separate  and  self-acquired  pro- 
perty by  a 302a,  388.  400 

but  not  ancestral  property,  in  which  sons  have  interest  ...  96,  302a 

to  be  construed  according  to  IIind(^  Law 302a 

a-^  as  to  ancestral  property  may  be  given  effect  to  as  a  fkmilj 

arrangement 302a 

a  nuncupative  is  effectual 302a 

a may  be  revoked  verbally  S02a 

the  law  of follows  analogy  of  law  of  gifts 3020,  382 

<Ste Testamentary  power;  Stridban  ;  W^idow. 

Will  to  effect  separation. — whcu  expressed     308 

when  implied ,.• 311 

See  Evidence  of  Partition. 

Witnesses. — testimony  of when  proves  Partition 416 

WoM en . — See  Females. 

W^irxL'N. — See  Vatau. 

YajmIn  Vkitti    82,  137 

YajSavalkya. — Institutes  of ••      3 

YiLLAMMA 833a 

Yakdi  Vatan. — See  Vatan. 

\\Ti,—See  Sannyjlsi  ;  Jati. 

Yalta K A   469 

Stridhan     226,  4736 

,  defined  and  explained  509-5I2«  616 

etvmolo'TV  of •, 609 

unmarried  daughters  alone  succeed  to ...2266,  468 1  470, 

4736,  509,  611,  616 

several  unninrricd  daughters  divide  eqimlly  —  6lO 

married  daughters  are  ex<?huled  from  taking • 616 

Yoci •• 366 

/AMiNDuii 72,74,339 

Zlnian  436 
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The  borrower  musl  rcium  this  item  on  or  before 
the  last  date  stamped  below.  If  another  user 
places  a  recall  for  this  item,  the  borrower  will 
be  notified  of  the  need  for  an  earlier  return. 

Non-receipt  of  overdue  notices  does  not  exempt 
the  borrower  front  overdue  fines. 
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Please  handk  with  care. 

ntank  you  for  helping  to  preserve 
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